Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


L.L.,J.-j5.  H- 


ow.xr.Kr  ^ 


REPORTS  OF  CASES 


ARGUED  AND  DETERMINED 


IK 


^t  ^onvt  ot  ^xtbt^ntv  in  Siiuitm: 


FROM 


TRINITY  TERM,  11  GEO.  IV.  TO  MICHAELMAS  TERM, 
-2  WILL,  IV.,  BOTH  INCLUSIVE. 


WITH 


TABLES  OF  THE  CASES  AND  PRINCIPAL  MATTERS, 


BY 

EDWARD   YOUNGE,  Esq. 

OF   THE    MIDDLE   TEMPLE,    BARRISTER    AT   LAW/^  •■■   ^ 


/  \ 


VOL.  I. 


LONDON: 

S.  SWEET,  CHANCERT  LANE;  STEVENS  &  SONS,  39,  BELL  YARD;  AND 
A.  MAXWELL,  32,  BELL  YARD,  LINCOLN'S  INN; 

ftolD  fiaokMlltM  %c  VttbUflm; 

AND  R.  MILLIKEN  ft  SON,  GRAFTON  STREET,  DUBLIN. 

1833. 


LONDON: 

W.  1I*D0WALL,  rRIMTBR,  PBMBIRTON-ROW, 
GO^OH-aQOARE. 


TABLE 


OP  THE 


NAMES  OF  THE  CASES  REPORTED 


IN  THIS  VOLUME. 


A. 


Adams^ 


V. 


^  117 

-  861 

-  585 

-  199 


Alcock,  Parker  r. 
Allen^  Austin  v. 
Ambury  v.  Jones 
Attorney-General  v.  Malim  376, 

567 

p.  Molland  662 

Attwood,  Small  r.  -  -  407 
Austin  V.  Allen  -  -  -  585 
V.  Elphinstone         -  596 

B. 

Bainbrigge  v.  Blair     -  -  386 

Berresford,  Newton  «?.  -  377 

Berrington  v.  Evans  -  -  276 

Beck,  Bree  «?.     -        -  -  211 

Birch,  Fletcher  9.       -  -    22 

Blair,  Bainbrigge  r.   -  -  386 

Blake  v.  Smith  -        -  -  594 

Blewitt  r.  Blewitt        -  -  541 

Bourne,  Dowbiggin  v.  Ill,  300 
Braithwaite,  Lord  Moncas- 

ter ».      -        -        -  -  382 

Brealey  v.  Collins       -  -  317 

Bree  r.  Beck      -        -  -211 

Bush,  Davies  v.  ^        -  341,  358 


C. 

Caleham,  Endo  v. 


Carlon,  Lord  Foley  v.  •  373, 383 
Champernowne,  Townsendr.344 
Champion,  Rudd  r.  -  -  173 
Chauvet,Chimellir.  302,384,560 
Chimelli,  Chauvet  v.  -  -  ib. 
Clarke,  Imperial  Gas-Light 

Company  ».  -  -  -  580 
Collier  v.  Jenkins  -  -  295 
Collins,  Brealey  t?.  -  -  817 
Cook,  Taylor  v.  -  -  201 
Curtis,  Potts  V.  -  304,  843,  543 
,  Teulon  r.        -        -  610 


.  306 


D. 

Davies  v.  Bush    - 
Denchfield,  Strong  v. 
Douglas,  Jackson  r.   - 
Dowbiggen  v.  Bourne 
Duncombe,  Younge  v. 

E. 

Edmeades,  Pearse  v. 
Elphinstone,  Austin  r. 
Engtftnd    (The    Bank 

Fellowes  t?.  - 
Endo  v»  Caleham 
Evans,  Berrington  v. 


Farrer,  Willis  v. 


341,  358 
•  .  272 

.  391 
111,300 

-  275 


of). 


357 
596 

385 
306 
276 


-  24 


IV 


TABLE  OP  THE  CASES  REPORTED. 


Fairfax  v.  Holdsworth  -     79 
Farthing,  Pope  f?.       -        -  263 

Fellowes  v.  England  (The 

Bank  of)         ...  335 

Fletchert?.  Birch        -  -    22 

V.  Glegg        -  -  345 

— — ,  Master  t?.     -  -    25 

,  Page  V.        -  -271 

Foley  (Lord)  v.  Carlon  373,  383 

Forster,  Wilson  i?.      -  .  280 

Fraser  r.  Pigott          -  .  354 

G. 

Gibson  r.  Peacock      -  -  184 

Glegg,  Fletcher  r.      -  -  345 

Green,  Jones  9.          -  -  269 

Gumey,  Whitbread  v.  -  541 

H. 

Heaton,  Lonsdale  v.  -  -    58 

Holdsworth,  Fairfax  r.  -     79 

Hulton  V.  Sandys        -  -  602 

Hurd  r«  Partington    -  -  307 


L 

Imperial  Gas  Light  Company 
V.  Clarke        -        -        -  580 


J. 

Jackson  v.  Douglas    - 
— — ,  Smith  f?. 
Jadb  V,  Ruscoe 
Jenkins,  Collier  v. 
Jones,  Ambury  r. 
■  r.  Green 
—  Nixon 


-,  Williams  v. 


-  391 
.  539 
.  538 

-  295 

-  199 

-  269 

-  359 

-  252 


K. 


Kensington  (Lord)  r.  Pugh    125 


L, 


Liverpool    Dock   Trustees, 

Stratham  v.  .        -  269 

Lonsdale  v.  Heaton    •        -    58 
Lyne, v.         .         -  562 


M. 


Malim,  Attorney  General  v.  376, 

567 

Masters «?.  Fletcher     -        -    25 

Molland,  Attorney-General  t7. 562 

Moncaster  (Lord)  «?.  Braith- 

waite       -        .        .        .  382 

N. 

Newcombe,  Vincent  ».        -  599 
Newton  v.  Berresford  -  377 

Nixon,  Jones  v.  -        -  359 

P. 

Page  V,  Fletcher  -  -  271 
Parker  v.  Alcock  -  -  361 
Partington,  Hurd  r.  -  -  307 
Peacock,  Gibson  t?.  -  -  184 
Pearse  v.  Edmeades  -  -  357 
Ferryman,  Thompson  v.  -  597 
Pigott,  Fraser  t?.  -  -  354 
Poole  V.  Poole  -  -  -  331 
Pope  V.  Farthing  -  -  263 
Potts  V,  Curtis  -  304,  343,  543 
Pugh,  Kensington  (Lord)  v.  125 

R. 

Ravald  v.  Russell  -  -  9 
Redesdale  (Lord)  v.  Walby    202 

Reynolds  v.  Waring  -  -  346 

Richardson,  Warren  t?.  -       1 

Rock  V.  Unett    -        -  -  268 

Rudd  V.  Wright         -  -  147 

• r.  Champion      -  -  173 

Russell,  Ravald  t?.      -  -      9 

Ruscoe,  Jadis  t?.         -  -  538 


TABLE  OF  THE  CASES  REPORTED. 


s. 

Sadler,  Warrington  v. 
Sandys,  Hulton  v, 
Scott  V.  Smelt    • 
Small  V.  Attwood 
Smelt,  Scott  v.   - 
Smith  V,  Jackson 

,  Blake  t?.  - 

Southall  r. 

Southall  V. 

tra 


et  e  con- 


Statham  r.  Liverpool  Dock 
Trustees         -        -        . 
Strong  r.  Denchfield  - 

T. 


283 
602 
256 
407 
256 
539 
594 
308 


.  330 


269 

272 


Taylor  v.  Cook  -        -        -  201 
Teulon  v.  Curtis  -        -  610 

Thompson  v.  Ferryman       -  597 
Townsend      r.     Champer- 
nowne    -        -        -        -  344 


U, 

Unett,  Rock  v.  -        -  -  268 

V. 

Vincent  v.  Newcombe  -  599 

W. 

Walby,  Redesdale  (Lord)  r.  202 

Warren  v.  Richardson  -      1 

Waring,  Reynolds  i?.  -  -  346 

Warrington  v.  Sadler  -  283 

Westall,  Wood  v.       -  -  305 

Whitbread  v.  Gurney  -  541 

Williams  v.  Jones        -  -  252 

Willis  V.  Farrer           -  -    24 

Wilson  V.  Foster         -  -  280 

Wood  r^  Westall        -  -  305 

Wright,  Rudd  V.        .  .  147 

Y. 

Younge  r.  Duncombe  -  275 


ERRATA. 

Page    3,  Ibc   4,  for  "  penned,"  read  "  perused." 

9,  in  the  marginal  note,  lines  32  and  39,  for  **  B.,"  read  «  A." 

31,  Une  22,  for  "  ruled,"  read  "  reUed  on." 

32,  line  16,/or  "  tithe,"  read  "title." 
46,  line  5,  for  "  1796,"  read  "  1698." 
22,  line  8,/or «'  1779,"  read  "  1778." 

308,  marginal  note,  line  9  from  the  bottom,  for  « idcar,"  read  "  rector." 
386,  marginal  note,  line  2  from  the  bottom,  a/^er'' new  provisional  assignee," 
add  *'  as  a  defendant." 
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1830. 

Warren  v.  Richardson.  AfoJ  3rd 

In  October,  1825,  the  plaintiff  and  defendant  entered  in-  in  a  suit  for  the 
to  and  siffned  the  following  agreement: —  specific perform- 

agreement  to 

**  Memorandum — 3rd  October,  1825,  Mr.  William  War-  thTcourtf  roi- 
ren,  of  No.  1,  Upper  Lark  Hall  Place,  in  the  parish  of  fend'J;;*  Jhelnl 
Clapham,  in  the  county  oi  Surry,  agrees  to  let  the  house  in  tended  lessee), 
which  he  at  present  resides;  and  Mr.  Henry  Richardson^  to  have  waived 
of  No.  31,  Chancery  Lane,  in  the  liberty  of  the  RolU,  in  to^he^X's 
the  county  of  Middlesex,  agrees  to  take  the  above  house,  title,  decreed  a 

•^  ^  '   ipeafic  perform- 

ance of  the 
agreement;  and 
referred  it  to  the  Master  to  settle  the  lease.  In  settling  the  lease,  it  became  necessary,  for 
identifying  the  premises,  to  produce  before  the  Master  the  original  lease  under  which 
the  plaintiff  was  entitled  to  the  property,  and  from  which  lease  it  appeared,  that  the  pro- 
perty in  question  was  held,  with  other  property,  at  one  entire  rent,  and  under  some  special 
covenants,  no  provisbn  with  respect  to  which  was  made  in  the  agreement  between  the  plaintiff 
and  the  defendant. 

On  the  hearing,  for  further  directions,  these  facts  being  brought  before  the  Court  in  the  shape 
of  exceptions  to  the  report,  it  was  held,  that  though  the  defendant  had,  by  his  conduct,  waived  his 
right  to  (he  production  of  the  lessor's  title,  yet,  as,  in  the  course  of  the  proceedings,  it  had  become 
necessary  to  produce  that  title,  and  that  production  shewed  that  a  sufficient  lease  could  not  be  made 
to  the  defendant  according  to  the  agreement,  the  Court  would  not  enforce  a  specific  perfinrmance; 
and  the  bill  waa  dismissed,  but  without  coats. 
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1830.        on  the  following  terms,  vix. : — Rent,  sixty  guineas  per  an^ 
^~*  num,  payable  quarterly.    Term,  twenty-one  years,  from 

V.  MichaelvMS  last;  the  time  to  be  allowed  for  till  possession 

is  given.  The  stock  and  crop  of  the  garden  and  any  fixed 
improvements  to  be  left  at  the  end  of  the  term.  The  usu- 
al covenants  to  be  inserted  in  the  lease.  The  tenant  to 
pay  for  the  lease  and  counterpart.  Tenant's  fixtures  to 
be  taken  by  appraisement  in  the  usual  way.  The  winter 
stock  of  vegetables  to  be  included  in  the  valuation." 

On  the  3rd  December ^  following,  the  defendant  entered 
into  possessioH.  The  draft  of  a  lease,  according  to  the 
terms  of  the  agreement,  was  sent  on  the  part  of  the  plain- 
tiflTto  the  defendant;  who  returned  it,  with  some  altera- 
tions, which  were  acceded  to  by  the  plaintiff;  and  the 
draft  was  afterwards  engrossed,  and  the  engrossment  ten- 
dered to  the  defendant. 

The  defendant  having  refused  to  accept  the  lease  and 
to  execute  a  counterpart,  the  plaintiff  filed  his  bill  for  a 
specific  performance  of  the  agreement. 

The  defendant,  by  his  answer,  admitted  the  agreement 
and  his  entering  into  possession,  but  alleged,  that  he  was 
induced  to  enter  into  the  agreement  through  certain  mis- 
representations and  mis-statements  of  the  plaintiff.  The 
defendant  also  stated,  that,  shortly  after  he  had  entered 
into  possession,  he  discovered  the  misrepresentations  of 
the  plaintiff,  and  also,  that  he  had  improperly  removed 
a  number  of  fruit  trees  firom  the  premises;  and  he  there- 
fore informed  the  plaintiff  that  he  would  not  accept  any 
lease,  or  hold  the  premises  otherwise  than  as  tenant  from 
year  to  year.  The  defendant,  by  his  answer,  resisted  the 
performance  of  the  agreement,  on  the  ground  of  the  alleged 
misrepresentations  of  the  plaintiff;  and  also,  because  die 
plaintiff  had  not  shewn  any  title  to  the  property;  and 
that  certain  nuisances  and  inconveniences  existed,  of 
which  the  defendant  was  not  aware  when  he  entered  into 
the  agreement 
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The  cause  was  heard  on  the  19th  Navetkber,  1828|        1830. 
and  the  principal  point  discussed  was,  whether  the  defelid-* 
ant,  by  taking  possession  of  the  property  after  the  draft  «. 

lease  had  been  penned  and  returned  by  him,  had  not  waived   ^^^^^^i^"®** 
all  objections  to  the  title;  and  especially,  whether  he  had 
not  waived  his  right  to  call  for  the  title  of  the  plaintiff's 
lessor,  it  appearing  from  the  evidence,  that  the  plaintiff 
had  only  a  lease  of  the  property* 

The  Court  being  of  opinion  that  the  defendant  had,  by 
his  conduct,  waived  all  objections  to  the  tide,  decreed 
the  defendant  specifically  to  perform  the  agreement  of 
the  Srd  October,  1825,  and  referred  it  to  the  Master  to 
settle  a  lease  of  the  house  and  premises  according  to 
the  terms  and  conditions  of  that  agreement;  in  the  set^ 
tling  of  which  lease,  the  Master  was  to  make  to  all  par- 
ties all  just  aOowanceSf  and  all  parties  were  to  product 
before  and  leave  with  the  Master,  all  deeds,  books,  pa* 
pers,  and  writings  in  their  custody  or  power,  rehting  to 
the  matter  in  question.  The  Master  was  to  be  at  liberty 
to  state  special  circumstances. 

The  Master,  by  his  report,  dated  18th  March,  I880» 
certified  that  a  draft  of  a  lease  had  been  laid  before 
him  on  behalf  of  the  plaintiff,  as  a  proper  lease  between 
the  parties,  according  to  the  terms  of  die  said  agreementi 
And  that,  under  the  direction  contained  in  the  decree^ 
''  that  if  any  special  matter  should  arise  in  setding  th# 
said  lease,  he  should  be  at  liberty  to  state  the  same;**  tha 
defendant  had  laid  before  him  a  statement  of  fiu^ts,  widi  A 
view  of  shewing  what  premises  were  demised  by,  and  tiio 
rent  and  covenants  contained  in  the  lease  under  which  the 
plaintiffhimself  held  the  premises  in  question;  butbehad 
received  the  same  onfy  with  a  view  of  shewing  what  pre* 
Buses  were  intended  to  pass  and  be  comprised  by  the  said 
agreement :  and  that,  under  die  same  direction,  an  affidavit 
of  the  plaintiff  had  been  also  laid  before  him,  on  behalf  of 
the  plaintiff,  with  a  view  of  Viewing  what  premises  were 
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ISatK  comprised  in  the  lease  in  the  pleadings  mentioned^  from 
Jaim  LmeoM,  therein  named,  to  the  plaintiff.  And  he  fur* 
Iher  oertiBedy  that  he  had  personally  viewed  and  ezamin* 
ed  the  premises  in  question,  and  he  had  perused  such 
lease,  for  the  purpose  of  ascertaining  what  premises  were 
intended  to  pass  and  be  comprised  by  the  agreement.  And 
he  found,  from  the  said  lease,  state  of  facts,  and  affidavit, 
and  upon  such  view  and  examination  as  aforesaid,  that 
the  premises  in  question,  the  subject  of  the  said  agree- 
ment, consisted  of  the  particulars  mentioned  in  his  report. 
And  he  certified,  that  he  had  settled  the  said  draft  lease 
from  the  plaintiff  to  the  defendant,  so  laid  before  him  as 
aforesaid,  after  consideration  of  such  state  of  facts  and 
affidavit,  and  such  view  and  examination. 
.  Tathis  report,  the  defendant  took  six  exceptions: — ^The 
first  of  them,  mhich  was  the  principal  exception,  and  the 
only  one  necessary  to  be  noticed,  being,  that  the  Master 
ought  to  have  certified  that  the  statement  of  facts,  mention- 
ed in  bis  report,  was  tendered  by  the  defendant,  and  that 
he  ought  to  have  received  the  same  as  evidence  to  shew  the 
particulars  of  the  premises,  rent,  covenants,  and  conditions 
contained  in  the  original  lease,  under  which  the  plaintiff 
held  the  property  in  question ;  and  by  which  lease  and  state 
of  facts  so  laid  before  the  Master,  it  appeared  that  the 
plaintiff  held  the  premises  in  question,  together  with  other 
premises,  under  a  lease  firom  Johm  LueaSy  for  eighty  years, 
from  24th  Jmme,  1818,  subject  to  one  entire  yearly  rent, 
imd  to  the  performance  of,  among  other  covenants,  several 
•pedal  covenants  therein  contained. 

The  covenants  applied  generally  to  all  the  property,  and 
the  lease  ooi^tained  a  power  of  re-entry  by  the  landlord,  his 
heirs.and  assigns,  in  case  the  rent  should  be  in  arrear  for 
titteea  days,  or  on  non-performance  of  any  of  the  cove* 
oanta. 

The  cause  now  came  on  for  hearing,  on  further  direo- 
tioiis,  and  on  exceptions  to  the  Master's  report 
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Mr.  Koe,  and  Mn  Russell,  in  support  of  the  except         l^^dO^ 
tions. — The  difference  between  the  original  lease  from       waeken 
Lucas  to  the  plaintiff,  and  the  draft  of  the  lease  from  the  ^ 

plaintiff  to  the  defendant,  is  such,  that  if  the.  defendant 
were  strictly  to  perform  all  the  covenants  in  his  lea8e» 
still  there  might  be  a  breach  of  the  covenants  in  the  ori^ 
ginal  lease,  and  a  forfeiture  and  re-entry  by  Lucas*  The 
property  in  question  being  also  held  with  other  property, 
at  one  entire  rent,  and  with  a  proviso  for  re-entry  tor 
non-payment  of  that  rent,  or  non-performance  of  the  cove-* 
nants  as  to  any  part  of  the  property,  it- is  clear  a  goo4  ti^ 
tie  cannot  be  made :  this  point  was  decided  in  fildes  ▼• 
Hooker  (a).  The  defendant  cannot  protect  himself  fix>ii| 
the  covenants  on  the  ground  of  want  of  notice,  for  he  haa 
notice  from  the  agreement^  that  the  plaintiff  has  only  a 
leasehold  title;  and  it  has  been  decided,  that  notice  of  a 
lease  is  notice  of  aU  the  contents  of  that  lease.  HaU  ▼• 
Snutk  (6). 

• 

Mr«  Simpkinson,  and  Mr,  EBUson,  for  the  plaintiff,  in 
support  of  the  Master's  report* — The  defendant  has  no 
right,  after  the  decree  which  has  been  pronounced,,  to  in- 
vestigate the  title.  The  defendant  waived,  not  merely  his 
right  to  look  into  the  lessor's  title,  but  waived  his  right  to 
look  into  the  title  of  the  plaintiff  to  do  that  for  which  hc| 
has  contracted,  eiz.  to  grant  him  a  lease  for  twenty-onci 
years,  with  the  usual  covenants.  He  waived  all  the  bener 
fit  which  a  reference  on  the  title  would  have  given  him, 
which  would  have  been  not  only  that  the  plaintiff's  lessor 
had  a  good  title  to  the  premises,  but  that  the  plaintiff'4 
derivative  title  authorized  him  to  grant  the  lease  fov 
which  the  defendant  had  contracted. 

Lord  Chief  Baron. — This  is  a  suit  for  a  specific  per» 

(a)  3  Madd.  193.    Reported  on  other  points,  2  Meriv.  424. 

.    (6)  14  Ves.  426. 
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18d(K  fonoance  of  an  agreement  by  the  plaintiff  to  make,  and 
WARkM  ^  ^^  defendant  to  accept,  a  lease  of  a  house  and  pre- 
odses  for  twenty-one  years.  At  the  hearing  there  was 
a  qpiestion,  whether  there  should  be  a  reference  to  the 
Master  on  the  plaintiff's  tide.  There  had  been  some 
ebmmunications  between  them,  and  a  draft  of  a  lease  had 
been  sent  by  the  solicitor  for  the  plaintiff  to  the  defend- 
anti  nrhicb  he  bad  examined.  It  was  a  question,  whether 
tbe  defendant  was  not  bound  to  execute  that  specific  lease? 
It  seems,  tiiat  upon  the  hearing  the  Court  was  of  opin- 
ion, that  the  defendant  was  not  entitled  to  a  reference  of 
the  tide^  having  waived  it;  and  on  the  other  hand,  that  the 
fdaintiff  was  not  entitled  tomalce  the  defendant  accept  the 
lease,  the  draft  of  which  had  been  prepared  and  sent  to 
hi«i.  In^^onsequence  of  these  views,  the  reference  to  the 
Master  did  not  give  him  any  authority  to  look  into  the  title, 
but  only  contained  a  direction  tosetde  and  approve  the  lease. 
The  Master,  with  a  view  to  settling  the  lease,  has  looked, 
to  a  certain  extent,  into  the  title.  In  every  case  of  specific 
perfenuaDce  this  must  be  done.  He  must  ascertain,  who 
are  to  be  die  grantors,  and  what  premises  are  to  be  con- 
veyed* So  fer  the  Master  must  necessarily  go,  and  these 
Aings  cannot  be  authentically  ascertained  without  some 
examination  of  the  title.  He  has  done  so  in  thb  case,  and 
the  result  has  been,  that  circumstances  are  disclosed  which 
shew,  that  the  plaintiff  can  make  no  valid  tide  to  die  lease 
which  he  has  undertaken  validly  and  effectually  to  grant. 

The  Master  has  approved  of  a  lease.  Exceptions  have 
been  taken  to  diis  report  by  the  defendant.  I  do  not  think 
it  material  to  state  particularly  diose  exceptions.  Their 
general  nature  is  to  object  to  the  Master's  report,  be*' 
cause,  in  stating  the  evidence,  he  has  stated  it  only  with  a 
view  to  ascertain  the  description  of  the  premises  comprised 
in  the  agreement:  whereas,  the  defendant  contends,  he 
ought  to  have  received  the  evidence,  and  stated  its  ef- 
fect, with  a  view  to  shew,  that  the  premises  in  question 
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were  held  by  the  plaintiff  with  other  tenements,  under        1830. 
one  lease,  so  that  the  defendant  would  be  aflfected  by     warrbit 
any  breach  of  the  covenants  in  respect  of  the  other  te«  «• 

RlCHARDSOir. 

nements;  and,  in  consequence,  that  the  pkintiff  can  make 
no  title  according  to  his  agreement. 

This  cause  is  also  in  the  paper  for  further  directions. 
The  yiew  which,  after  consideration,  I  have  taken  of  ibe 
proper  order  on  further  directions,  leads  me  to  think  it 
unnecessary  to  state  the  exceptions  with  more  detail  than 
I  have  done.  With  whatever  view  the  facts  were  in- 
quired  into  and  have  been  stated  by  the  Master,  they 
shew  most  clearly,  that  the  plaintiff  cannot  make  a  title  to 
the  defendant  according  to  the  contract*  That  now  au- 
thentically appears  on  the  record,  and  in  the  documents 
in  the  Master's  office.  The  affidavits,  and  the  original 
lease  under  which  the  plaintiff  holds,  establish  it.  This 
state  of  the  cause  places  the  Court  in  a  situation  of  some 
embarrassment,  and  raises  a  question  which  is  new  to  me, 
and,  I  have  reason  to  believe,  to  some  who  have  had  the 
most  extensive  and  the  longest  experience;  and  I  have 
not  been  able  to  find  any  written  or  printed  authority  up- 
on the  subject.  This  is  a  suit  for  a  specific  performance. 
The  Court  was  of  opinion,  that  the  defendant  hi(d  waived 
what  he  would  otherwise  most  clearly  have  had  a  right  tOj 
an  inquiry  into  the  plaintiff's  title,  that  is,  into  his  power 
to  make  a  vafid  lease,  according  to  his  agreement,  in  other 
words,  to  put  upon  the  plaintiff  the  burden  of  shewing  his 
title,  and  proving  it  to  be  a  safe  one.  Though  the  Court 
thought  the  defendant  had  by  his  conduct  waived  that 
right,  it  has  now  come  out  collaterally,  but  I  think  clearly, 
that  the  plaintiff  cannot  make  a  titie  according  to  his  con- 
tract. It  would  be  a  great  hardship  upon  a  party,  to 
force  him  to  accept  a  title,  which  is  ascertained  to  be 
defective.  It  would  be  contrary  to  all  the  rules  which 
prevail  upon  the  subject  of  specific  performance.    The 
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1830.        principles  upon  which  Courts  of  Equity  have  proceeded 
Warren       ^^  ^^  subject  of  specific  performance,  do  not  make  a 
V*  decree  for  a  specific  performance  the  necessary  conse* 

quence,  under  all  circumstances,  of  an  agreement.  Cir- 
cumstances of  hardship  often  prevent  it.  They  recollect 
that'  the  party  is  not  without  remedy,  for,  though  he 
should  be  refused  a  specific  performance,  he  has  left  to' 
him  his  action  upon  the  agreement.  What  creates  the 
difficulty  in  this  case,  is,  that  the  conduct  of  the  party  had 
barred  his  right  to  the  usual  investigation  into  the  title ; 
and  this  defect  is  a  defect  of  title.  If  the  objection  had. 
been  to  the  conveyance  merely,  the  defendant  would  have 
had  the  full  benefit  of  it  without  any  doubt.  But  the  ob- 
jection is  of  another  description.  It  is  an  objection  to  the 
title.  It  stands  decided  upon  this  record,  that  the  de-. 
fendant  had  waived  his  right  to  call  upon  the  plaintiff*  for 
the  production  of  his  title:  on  the  other  hand,  it  is  clear, 
that  the  plaintifif*  can  make  no  good  title,  and  if  the  de-. 
fendant  took  it,  it  would  be  defective. 

I  have  somewhat  hesitated  as  to  the  fit  course  to  be 
pursued  Onder  these  circumstances.  As  I  have  stated,  I 
have  not  met  with  any  authority  exactly  in  point  to  conduct 
me.  I  think  that  the  most  just  course,  and  the  best  support- 
ed by  the  rules  prevailing  on  this  subject  of  specific  perform- 
ance,  and  which  is  sustained  by  the  greatest  variety  of  ana- 
logies, is,  in  consequence  of  its  appearing  that  the  plaintiff 
cannot  make  the  defendant  a  good  title,  to  refuse  a  decree 
for  a  specific  performance.  A  waiver  of  the  defendant's  right 
to  make  the  plaintiff  produce  his  title  does  not  seem  neces- 
sarily to  import,  that  he  will  accept  the  title,  though  it  should 
manifestly  appear  to  be  bad.  I  am  of  opinion,  therefore, 
that  I  ought  not  to  decree  the  execution  of  the  lease 
settled  by  the  Master,  or  any  other  lease,  but  that  the  bill 
should  be  dismissed.  In  consideration  of  the  circum- 
stances, it  ought  to  be  without  costs. 
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Robert  Ravald  and  George  Blyth,  Assignees  of  Grb-    May^'\ztk^ 
GORY  NicKiN  Hickman,  John  Sindopp^  and  John:    i7'*>id'*. 

:  Dawson,  Plaintiffs; 

William  Conors vs  Russell  and  Sarah  Russell^  De*, 
fendants. 

Elizabeth  HICKMAN,  the  wife  of  George  Hid'  A.  .nd  A,  hi. 
man,  in  March^  1757,  being  seised  in  fee  of  certain  estates  ed  in  fee,  in  right 
at  Mosely,  in  the  county   of  fForcester^  indentures  of  hoid'eatlte'kr 
lease  and  release,  dated  the  30th  and  Slst  March,  1757,*  1757.  execlit*  « 

mortgage  in  fee 

were  made  between  the  said  Gregory  Hickman  and  £/i-  to  c,  subtject  to 
zabeth  his  wife,  of  the  one  part ;  and  Thomas  Moore,  of*  ^A,^MMh^9md 
Thorp  Constantine,  in  the  county  of  Stafford,  gentleman,  ""^/^^^J^" 
of  the  other  part;   by  which,  in  consideration  of  600/.,  use  of  c. in  fee, 
Gregory  Hichman^  and  Elizabeth  his  wife,  granted  and  demptionti 
conveyed  unto  and  to  the  use  of  the  said  Thomas  Moore,  Il^'duSfl'nnss 
his  heirs  and   assigns,  for  ever,  the  hereditaments  and'  «>nv«y  the 

,  ,  equity  of  re- 

premises  therein  described,  subject  to  a  proviso  for  re-  demption  to  c, 
demption  by  Gregory  Hickman,  his  heirs  and  assigns,  ©f  the'money**'' 
on  payment  of  the  said  sum  of  600Z.  and  interest,   on  **"**"* '^*°i*»''^- 

*    "^  gage  and  a  fur- 

the  30th  of  September  then  next;  and,  among  other  co-  thersum;  but 
venants,  Hickman  ard  wife  covenanted  to  levy  a  fine  to  is  levied.  fi."the 
the  use  of  Moore  in  fee,  subject  to  redemption  as  afore-  778oT^*'' 
said,  and  which  fine  was  accordingly  levied  by  Gregory  A,  her  husband, 
Hickman,  and  Elizabeth  his  wife,  in  Easter  term,  80th  and  heir,    a, 

/^>.^    <2-J  ^h«  husband, 

GeO.^Td.  died  in  Dec. 

By  indentures  of  lease  and  release,  dated  the  1st  and  1809,  andiu 

^  '  ,  Nov.  1829,  (be- 

2nd  of  January t  1765,  made  between  the  said  Gregory  ing twenty  years 
Hickman  and  Elizabeth  his  wife,  of  the  one  part;  and  the  fromB.**death), 
said  Thomas  Moore,  of  the  other  part;  after  reciting  the  J5.%1few'!rmcd^ 

said  indentures  of  the  30th  and  31st  March,  1757,  and  a  bui  for  re- 
demption of  the 

mor^ged  pre- 
•  mises.    A  plea 
of  the  statute  of  limitatioas,  21  Jac.  1,  c.  16,  was  overruled  without  prejudice  to  the  defendants* 
insisting  by  answer  on  the  benefit  of  the  statute. 
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1890.        that  the  fine  therein  mentioned  was  duly  levied^  and  that 
the  said  sum  of  600/.,  or  any  part  thereof,  was  not  paid  by 
the  said  Gregory  Hickman  to  the  said  Thomas  Moore,  at 
die  day  by  the  said  proviso  limited,  but  then  remained 
due  and  owing  to  him,  with  the  sum  of  ISL  for  interest; 
and  that  the  said  Thomas  Moore  had  contracted  and 
agreed  with  the  said  Gregory  Hickman  and  Elizabeth 
his  wife,  for  the  absolute  purchase  of  the  said  mortgaged 
premises,  with  the  three  additional  closes  of  land  therein- 
after mentioned  to  be  situate  in  Bordesley,  in  the  parish 
of  Aston,  near  Birmingham,  in  the  county  of  Wartoick,  for 
1200/.,  in  which  sum  of  1200/.  the  said  siun  of  618/.  due  and 
owing  on  the  said  mortgage  was  to  be  included  and  com- 
prised: It  was  witnessed,  that,  in  pursuance  and  perform- 
ance of  the  said  contract  and  agreement,  and  in  consider- 
ation of  the  said  sum  of  618/.,  part  of  the  said  1200/.  pur- 
chase>money,  so  due  and  owing  to  the  said  Thomas  Moore, 
on  the  said  mortgage  or  security,  and  in  full  discharge  or 
satbfaction  for  the  same,  and  in  consideration  of  the  fur- 
ther sum  of  582/.  residue  of  the  said  siun  of  1200/.,  to  the 
said  Gregory  Hickman,  and  Elizabeth  his  wife,  paid  by  the 
said  Thomas  Moore,  the  said  Gregory  Hickman  and  Eli- 
Mabeih  his  wife  did  grant,  release,  and  confirm  unto  and 
to  the  use  of  the  said  Thomas  Moore,  his  heirs  and  as- 
signs, for  ever,  all  the  lands,  hereditaments,  and  premises 
mentioned  and  described  in  the  said  indentures  of  March, 
1757,  together  with  three  additional  closes  of  land  therein 
described,  and  situate  |it  Bord^sley,  freed  and  discharged 
from  b11  i>ower  and  equity  of  redemption.    This  convey- 
ance contained  a  covenant  to  levy  a  fine  of  the  three  addi- 
tional ploses  to  Moore  in  fee.   A  fine  was  afterwards  levied 
by  Qregory  Hickman  and  his  wife,  to  Thomas  Moore,  of 
the  said  three  closes  of  land  at  Bordesley,  but  no  further 
or  other  fi|ie  was  ever  levied  by  them  of  the  hereditaments 
comprised  in  the  indentures  of  May,  1757. 
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In  I77Sy  an  act  of  Parliament  was  pasaed  for  dhriding  1890. 
and  incloaing  the  commons  and  waste  lands,  within  the 
manor  and  parish  of  King^s  NartoMf  under  whidi  an  allot* 
ment  was  made  to  the  said  TkontoM  Moore  ^  in  Ken  of  all 
rights  of  common,  in  respect  of  the  lands  and  tenements 
comprised  in  the  indentores  of  Mareh^  1757.  EUxabeih 
Hickman  died  some  time  before  the  year  1780,  intestatSy 
leering  the  said  George  Hieinum  her  husband,  her  sud* 
TiTHig,  and  leaving  George  Nielm  Hiekman,  her  eldest 
son,  by  the  said  Gregory  Hiekman^  and  her  heir-«t* 
law. 

In  1787  a  commission  of  bankrupt  was  awarded  against 
Gregory  Niekim  Hiekman,  and  his  partners  John  Sindopp 
and  John  Dawson^  under  which  they  were  found  and  6»* 
clared  bankrupts;  and  assignees  of  their  estate  and  efiects 
were  chosen,  but  no  bargain  and  sale  of  the  real  estate 
of  the  said  George  Niekin  Hiekman  was  executed. 

In  1798,  a  renewed  commission  was  awarded  against  the 
said  George  Niekin  Hiekman,  John  Sindopp,  and  John 
Daweon.  And,  the  former  assignees  having  died,  the 
plaintiffs  were  in  January,  1828,  chosen  and  appointed  as- 
signees of  the  said  bankrupts ;  and  the  personal  estate  and 
effects  of  the  bankrupts  were  assigned,  and  the  real  es- 
tates of  the  said  Gregory  Niekin  Hickman  were  bargain- 
ed and  sold  to  the  plaintiffs  and  their  heirs. 

In  1807,  the  premises  originally  mortgaged  and  die  said 
allotment  were  conveyed  by  the  descendants  of  Thomae 
Moore  to  Thomae  Russell,  and  his  heirs  in  fee.  I%omas 
Russell,  by  his  will,  devised  the  said  allotment  to  hia 
son,  the  defendant,  tFilHam  Congreve  Russell,  (his  hdr* 
at-Iaw),  and  Robert  BoUon  fValdron  (since  deceased), 
in  trust  to  permit  and  suffer  his  daughter  Sarah  Russell, 
to  have  and  take  the  rents  and  profits  thereof  for  her  lifet 
with  remainder  to  the  defendant  William  Congreve  Rus* 
sell,  his  heirs  and  assignst 
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*  The  bill,  vbich  was  filed  by  the  assignees  of  George 
Nickin  Hickman  against  WiUiam  Congreve  Russell  and 
Sarah  Russell^  after  stating  the  facts  above  detailed,  al- 
leged that,  on  the  death  of  EUxabeih  Hickman^  her  hus- 
band Gregory  Hickman  became  tenant  by  the  curtesy,. 
and  that  Thomas  Aloore,  and  those  claiming  under  him  by 
virtue  of  the  indentures  of  c/iorntMiry,  1765,  became  entitled 
to  the  equity  of  redemption  for  the  life  of  Gregory  Hick* 
mam,  and  that  Gregory  Nickin  Hickman^  as  the  heir-at- 
law  of  Elizabeth  Hickman,  became  entitled  to  the  equity 
of  redemption  in  reversion  or  remainder  expectant  on  the 
decease  of  Gregory  Hickman,  and  that  the  plaintiffs  as 
such  assignees  were  then  entitled  to  such  equity  of  re- 
demption* The  bill  prayed  a  declaration,  that  the  plain- 
tiffs were  entitled  to  the  equity  of  redemption  of  the  said 
mortgaged  premises;  that  the  defendants  might  be  direct- 
ed to  convey  the  same  and  the  allotment ;  and  the  accounts 
usually  prayed  in  bills  for  redemption. 
i  To  this  bill  the  defendants  pleaded  the  statute  of  limit- 
ations (a).    The  defendants  also  pleaded,  that,  from  and 


(a)  21  Jac.  1,  c.  16,  intituled, 
^  An  act  for  limitation  of  Actions, 
and  for  avoiding  of  suits  in  Law,"  by 
\vhich  it  is  enacted/'  that  all  writs  of 
formedon  in  descender,  formedon  in 
remainder,  and  formedon  in  revert- 
er, at  any  time  hereafter  to  be  sued 
or  brought,  of  or  for  any  manors, 
lands,  tenements,  or  hereditaments, 
whereunto  any  person  or  persons 
DOW  has  or  have  any  title  or  cause 
to  have  or  pursue  any  such  writ, 
shall  be  sued  and  taken  witiiin 
twenty  years  next  after  the  end  of 
the  now  present  session  of' Parlia- 
ment; and  after  the  said  twenty 
years  expired,  no  such  person  or 
persons,  or  any  of  their  heirs,  shall 


have  or  maintain  any  such  writ,  of 
or  for  any  of  the  said  manors,  lands, 
tenements,  or  hereditaments;  and 
that  all  writs  of  formedon  in  descen- 
der,  formedon  in  remainder,  and 
formedon  in  reverter,  of  or  for  any 
manors,  lauds,  tenements,  or  other 
hereditaments  wliatsoever,  at  any 
time  hereafler  to  be  sued  or  brought, 
by  occasion  or  means  of  any  title  or 
cause  hereafter  happening,  shall  be 
sued  or  taken  within  twenty  years 
next  after  the  title  or  cause  of  ac- 
tion first  descended  or  fallen,  and 
at  DO  time  after  the  said  twenty 
years;  and  that  no  person  or  p>er- 
sons  that  now  has  or  have  any 
riglit  or  title  of  entry  into  any  ma- 
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fx>iitintiall7  after  the  time  of  making  and  executing  the  in- 
dentures of  the  1  St  and  2nd  oi  January  ^  n65fThomasMoore 
and  the  defendants,  and  the  several  other  persons  in  whom 
the  legal  estate  of  and  in  the  premises  had  been  vested » bad 
respectively  from  time  to  time  until  the  present  time,  dur* 
ing  the  respective  times  of  their  being  entitled,  respectively 
claimed  title  thereto,  and  exercised  and  done  acts  of  owa- 
ership  upon  or  in  respect  of  the  same  adversely  to  all  per- 
sons, and  not  as  subject  to  any  equity  of  redemption  or 
claim  whatsoever:  and  the  defendants  averred  that  nri- 
ther  the  said  plaintiffs,  nor  Gregory  Nickin  Hickman^  nor 
Gregory  Hickman  and  Elizabeth  his  wife,  or  either  of 
them,  nor  any  person  or  persons  claiming  through  or  un^ 
der  them,  or  any  or  either  of  them,  or  in  respect  of  the 
alleged  right  of  the  said  Gregory  Nickin  Hickman,  ever 


isaa. 


DOTS,  laods,  tenements,  or  heredi- 
taments, now  held  from  him  or 
them,  shall  thereinto  enter,  hut  wtth« 
in  twenty  years  next  after  the  end  of 
the  now  present  session  of  Parlia- 
ment, or  within  twenty  years  next 
after  any  other  title  of  entry  accru- 
ed; and  that  no  person  or  persons 
shall,  at  any  time  hereafter,  make 
any  entry  into  any  lands,  tene- 
ments, or  hereditaments,  but  with- 
in twenty  years  next  after  his  or 
their  right  or  title,  which  shall  here- 
after  first  descend  or  accrue  to  the 
same ;  and  in  default  thereof,  such 
persons  so  not  entering,  and  their 
heirs,  shall  be  utterly  excluded  and 
disabled  from  such  entry  after  to 
be  made,  any  former  law  or  statute 
to  the  contrary  notwithstanding. 
And  it  is  hereby  provided  and  en- 
acted, that  if  any  person  or  persons, 
that  is,  are^  or  shall  be  entitled  to  such 


writ  or  writs,  or  that  has  or  hare 
or  shall  have  any  such  right  or  titli 
of  entry,  is,  or  are,  or  shall  be,  at  the 
time  of  the  said  right  or  title  first 
descended,  accrued,  come  to,  or 
feUen,  within  the  age  of  twenty-one 
years,  fetne  coverte^  nan  compot 
mentis^  imprisoned,  or  beyond  the 
seas,  that  sucli  person  or  persons, 
and  his  and  their  heir  and  heirs, 
shall  or  may,  notwithstanding  the 
said  twenty  years  shall  be  expired, 
bring  his  action,  or  make  his  en* 
try  as  he  may  have  done  before 
this  act,  so  as  such  person  and  per- 
sons, or  his  or  tlieir  heir  or  hein, 
.shall  within  ten  years  next  after  his 
and  their  full  age,  discoverture, 
coming  of  sound  mind,  enlarge- 
ment out  of  prison,  or  coming  into 
this  realm,  or  death,  take  benefit  of 
and  sue  forth  the  same,  and  at  po 
time  after  the  said  ten  years." 
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made  an  entry  in,  tO|  ornpon  the  said  allotment,  or  made  or 
asserted  any  claim  whatsoever  to  the  said  allotment,  or  to 
the  right  of  common  in  respect  whereof  the  same  was 
awarded,  or  the  rents  and  profits  thereof,  or  any  equity 
of  redemption  in  respect  thereof,  at  any  time  between  the 
time  of  the  date  and  execution  of  the  indentures  of  lease 
and  release,  of  the  1st  and  Snd  of  c/aittiory,  1765,  and  the 
time  of  filing  the  eomplainant*s  bill  of  complaint,  save  and 
except  the  entry  in  the  bill  allied  to  have  been  made  by 
die  said  complainants  upmi  the  said  allotment^  since  the 
bargain  and  sale  to  them.    And  the  defendants  further 
pleaded,  that  if  the  said  Gregory  Niekin  Hicinum,  or  the 
eomplainants  as  such  assignees,  or  any  other  person  or 
persons  claiming  through  or  under  or  in  respect  of  the 
mlleged  right  of  the  said  Gregory  NieHn  Hiciman,  ever 
had  any  right  or  equity  of  redemption  of,  in,  or  to  the  said 
allotment,  the  same  accrued  and  aflterwards  became  barred 
and  extinguished  by  lapse  of  the  time  allowed  by  law  for 
sudi  redemption,  before  filing  the  complainants'  bill  of  com* 
plaint^  or  suing  out  or  serving  the  defendants  respective- 
ly with  process  to  appear  to  and  answer  the  said  bill,  and 
before  the  time  of  such  alleged  entry.  And  the  said  alleged 
right  or  equity  of  redemption  under  the  circumstances 
aforesaid,  and  after  the  lapse  of  time  thereinbefore  men- 
tionedj  and  by  force  of  the  act  of  Parliament  made  in  the 
Slst  year  of  the  reign  of  his  Majesty  king  James  the  1st 
as  aforesaid,  and  by  the  rules  of  a  Court  of  equity  by  ana« 
logy  to  the  said  act  of  Parliament,  became  and  was  then 
akqgether  barred  and  extinguished.    The  plea  conclud- 
ed with  the  usual  averment. 

Mr.  Boieler,  and  Mr.  Wratfp  in  support  of  the  plea. — 
This  case  must  be  oonridered  aa  if  Moore  had  entered  in- 
to possession  as  mortgagee  only,  under  the  mortgage  of 
1757,  irithout  reference  to  the  conveyance  of  the  equity 
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of  redemption  by  the  deeds  of  176&  If  so  consideredi  1880. 
tbeoi  by  the  rule  which  the  Court  adopts  by  analogy  to 
the  statute  of  limitations,  the  husband  would  have  had 
twenty  years  to  redeem,  the  wife,  during  the  whole  of  her 
life,  being  under  coverture,  and  her  heir  ten  years  aflter* 
wards.  This  case  must  be  treated  as  if  the  conveyance  of 
1765  had  never  been  executed ;  for,  if  that  conveyance 
had  no  effect  as  against  the  vrife  for  want  of  the  fine,  it 
would  be  the  same  as  if  the  mortgagee  had  entered  nndet 
the  mortgage.  It  may  be  said,  that  the  conveyance  oper* 
ated  to  pass  the  husband's  interest  in  the  equity  of  re* 
demption,  and  that  therefore,  during  the  husband's  life^ 
there  would  be  no  adverse  possession;  but  the  plaintifiii 
ought  not  to  be  at  liberty  to  set  up  that  conveyance  for 
one  particular  purpose,  without  giving  entire  effect  to  it. 
In  Corbei  v.  Barker  (a)  ^  a  case  precisely  in  point  with  the 
present,  the  Court  held,  that  the  mortgagee  having  re* 
mained  in  possession  as  complete  owner  for  more  than 
twenty  years,  during  the  life  of  the  husband,  tenant  by  the 
curtesy,  from  whom  he  had  obtained  a  conveyance  of  the 
equity  of  redemption,  the  heir  of  the  w^  was  baited  of 
his  right  of  redemption  by  lapse  of  time.  It  is  certainly 
true  that  the  Court,  on  a  re-hearing  (6),  was  of  a  different 
opinion,  and  reversed  that  decree ;  but,  on  the  part  of  the 
present  defendants,  it  is  contended  that  the  first  dedsicm 
was  the  most  correct.  The  wife,  and  those  claiming  under 
her,  have  no  right  to  say  tiiat  the  conveyance  was  onfy  of 
an  estate  by  the  curtesy.  In  Jackson  v.  Innes  (c).  Lord 
Xedesdale,  in  referring  to  Corbei  v.  Barter,  observes,  that 
the  report  of  that  case  b  so  very  imperfect  in  its  language 
and  statements,  that  it  is  difficult  to  discover  what  are  the 
facts  of  the  case  and  the  point  decided  {(fy    The  case  is 

(a)  1  Anst  1 38.  {d)  The  case  of  Jackson  ▼.  Tnhei, 

{b)  3  Anst.  755.  in  the  Court  below,   is  reported 

(c)  t  Bligh,  104.  16  Ves.  35.    Mr.  Hkhards,  after- 
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also  questioned  in  Reeve  v.  Hicks  (a).  In  that  case,  hus- 
band and  wife  mortgage^  the  wife's  freehold  for  a  term  of 
yearsj  subject  to  a  proviso  for  redemption  by  them,  or  ei- 
ther of  them,  and  levied  a  fine  to  the  use  of  the  mortgagee 
for  the  term,  and  subject  thereto  to  the  husband  in  fee : 
the  husband  afterwards  released  his  equity  of  redemption 
to  the  mortgagee  in  fee,  who  entered  into  possession,  and 
the  husband  afterwards  died :  it  was  held,  that  the  wife 
was  not  entitled  to  redeem;  which  would  seem  to  be  at  va* 
nance  with  the  last  decision  in  Corbet  v.  Barker  (6),  In  a 
case  before  Lord  Eldan,  on  Corbet  v.  Barker  being  cited, 
fm  Lordship  observed,  that  he  did  not  know  how  to  re- 
concile that  case  with  the  rules  of  the  Court.  In  an  ano^ 
njrmous  case  in  Aikyns^  Lord  Chancellor  Hardwicke  says, 
\*  Tenancy  by  the  curtesy  is  no  excuse  for  not  redeeming; 
for,  if  it  were,  there  would  be  no  bounds  to  redemption, 
and  no  mortgagee  could  ever  be  quieted  in  possession.  It 
is  of  no  consequence  to  the  mortgagee  who  has  the  equity 
of  redemption ;  if  they  do  not  make  use  of  that  right  they 
shall  be  barred  (e)." 

In  the  present  case,  the  heir  might  have  filed  his  bill  to 
redeem,  notwith3tanding  the  tenancy  by  the  curtesy. 
.  [Lord  Chief  Baron. — If  the  heir  had  redeemed,  would 
he  have  had  any  means  of  obtaining  payment  of  the  interest 
by  the  tenant  by  the  curtesy?  And  cuuld  the  Court  have 
made  any  decree  against  the  latter?] 

It  is  apprehended  some  remedy  would  be  found  similar 


wards  Chief  Baron  Hkhardi,  in  his 
argument  in  this  case^  pointed  out 
an  error  in  Corbet  ▼.  Barker,  in  stat- 
ipg  that  the  equity  of  redemption 
was  reserved  by  the  fine. 

(a)  2  Sim.  &  S.  403. 

(5)  In  Reeve  v.  Hicktf  the  Vice- 
Chancellor  observed,  that  the  limi- 


tation  of  the  ases  of  the  fine,  to  the 
husband  and  his  heirs,  had  no  con- 
nection with  the  purpose  of  mort- 
gage, or  the  proviso  for  redemption, 
but  was  altogether  a  new  settlement, 
which  defeated  the  heir  of  the  wife. 
See  2  Sim.  &  S.  408. 
(c)  Anon.  2  Atk.  333. 
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to  that  adopted  between  tenant  for  life  and  reversioner;         1930. 
the  old  rule  as  between  whom  with  respect  to  the  dis-       raval© 
charge  of  incumbrances,  does  not  now  prevail.    White  v.  «. 

,  Russell. 

fFhite  (a),  Hovenden  v.  Lord  Annesley  (6),  Harrison  v. 
Hollins  (c),  and  The  Marquis  of  Cholmondeley  v.  The  Earl 
of  Clinton  {d) J  were  also  referred  to  on  the  part  of  the  de- 
fendants. 

Mr.  Preston^  and  Mr.  Jacob y  for  the  plaintiffs. — Corbet 
V.  Barker i  was  a  solemn  decision  of  the  whole  Court  upon 
a  re-hearingy  and,  as  a  standing  rule  of  property,  has  never 
been  disputed :  it  was  also  followed  and  recognized  in 
Reeve  v.  Hicks;  in  which  case,  as  in  this,  the  hus- 
band and  wife  were  seised  in  right  of  the  wife,  but  a  re- 
markable point  was,  that  the  mortgage  was  only  for  a 
term  of  years,  whilst  the  fine  was  to  the  mortgagee  in 
fee,  the  uses  declared  being  to  confirm  the  mortgage, 
and,  subject  to  the  mortgage,  to  the  use  of  the  husband 
in  fee,  which  was  an  entire  alteration  of  the  estate.  The 
principle  upon  which  the  Court  in  that  case,  and  in  Innes  v. 
Jackson^  and  the  other  cases,  proceeded,  was,  that  where 
the  Court  could  see  that  there  was  an  intention,  independ- 
ently of  the  mortgage,  to  change  the  equity  of  redemption 
from  the  wife  to  the  husband,  that  intention  should  pre- 
vail. The  rule  by  which  Courts  of  Equity  proceed  by 
analogy  to  the  statute  of  limitations,  is  governed  by  the 
same  provisions  with  respect  to  infancy  and  other  disabi- 
lities, as  are  contained  in  the  statute.  In  the  present  case 
the  husband  being  the  survivor,  no  bill  could  possibly  be 
filed  during  his  life-time,  and  there  was  therefore  no  ad- 
verse possession  as  against  the  wife.  If  the  statute  had 
begun  to  run  against  the  husband  and  wife,  still  the  wife 
would  have  had  ten  years  from  her  husband's  death. 

(a)  4  Ves.  24;  5  Ves.  554.  (c)  1  Sim.  &  S.  471. 

\h)  2  Scb.  «&  Lefr.  607.  (<0  Turn.  107;  2  Jac.  &  W.  1. 

VOL.  I.  C 
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1830  This  question  ought  properly  to  have  been  raised  by  de- 

Ravald        murrer.  [Lord  Chief  Baron. — I  remember  Lord  Thurlow 
^'  saying,  that  the  statute  of  Umitations  would  do  either  by 

way  of  plea  or  demurrer].  The  possession  of  the  deiend- 
antSy  and  those  under  whom  they  claim,  has  not  been  ad- 
verse, but  all  along  consistent  with  their  title.  Corbet  v. 
Barker ^  is  a  clear  decision  in  favour  of  the  plaintiffs,  and 
if  Lord  Eldon  ever  expressed  any  doubt  about  the  au- 
thority of  that  case,  it  was  with  reference  to  another  point, 
which  is  slightly  adverted  to  in  the  report,  viz.  whe- 
ther there  was  a  resulting  trust  for  the  wife.  So,  in  Innes 
y.  Jackson^  Lord  Redesdale's  observations  only  applied 
to  the  question  of  resulting  trust,  and  had  nothing  to  do 
with  the  length  of  time.  In  Reeve  v.  Hicks,  Corbet  v. 
Barker  was  not  impugned  on  the  subject  of  length  of  time, 
but  on  another  ground,  and  a  redemption  was  allowed  in 
Reeve  v.  Hicks.  In  Price  v.  Copner  (o),  where  the  husband 
and  wife,  jointly  entitled  to  an  equity  of  redemption  in  fee, 
conveyed  it  by  deed  without  fine  to  the  mortgagee,  it  was 
held  that  the  wife  or  her  heir  might  redeem  at  any  time 
within  twenty  years  from  the  husband's  death.  The  pre- 
sent bill  is  filed  by  the  assignees  of  the  heir  within  the 
twenty  years. 

Mr.  Boteler,  in  reply. — 1(  Moore  the  mortgagee  had 
taken  a  conveyance  from  the  husband  alone  of  his  interest, 
then  the  argument  as  to  the  consistency  of  the  possession 
might  have  applied ;  but  it  is  contended  by  the  defendants 
that  Moore  took  the  fee  from  the  husband.  It  is  admit- 
ted, that  if  the  mortgagee  had  not  taken  the  conveyance, 
but  had  entered  under  the  mortgage  (as  he  in  fact  did), 
then  the  plaintiffs  would  have  been  too  late;  buf  they  shel- 
ter themselves  from  this  under  the  conveyance  of  1765. 

(a)  1  Sim.  &  Stu.  347. 
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If  the  plaintiffs  make  use  of  the  deed  for  one  purpose,         1830. 
they  must  adopt  it  entirely,  for  we  are  not  asserting  a       p 
right  under  the  deed  as  against  them,  but  they  are  using  v. 

it  as  against  us.  Corbel  v.  Barker  being  admitted  on  all 
hands  to  be  wrong  in  some  respects^  its  authority  is  con- 
siderably shaken. 

Lord  Chief  Baron. — This  is  a  bill  for  redemption  of 
a  mortgage*  Husband  and  wife  join  in  making  a  mort- 
gage in  fee.  A  fine  was  levied  to  the  uses  of  that  deed. 
This  was  in  1757.  Some  years  afterwards,  viz*  in  1765, 
the  husband  and  wife,  by  lease  and  release,  conveyed  the 
equity  of  redemption  to  the  mortgagee.  The  wife's  in- 
terest did  not  pass  for  want  of  a  fine.  The  mortgagee  got 
into  possession  between  sixty  and  seventy  years  ago.  The 
rights  of  the  mortgagee  from  this  time  were,  to  hold  the 
possession  till  he  was  paid  his  mortgage-money,  and  be- 
sides to  hold  the  possession  during  the  life  of  the  husband, 
who  was  tenant  by  the  curtesy,  by  force  of  the  conveyance 
of  the  equity  of  redemption  from  the  husband  and 
wife,  which,  though  invalid  as  to  the  wife,  for  want  of 
a  fine,  was  effectual  to  convey  the  marital  rights  of  the 
husband. 

The  wife  died  many  years  ago,  before  the  year  1780,  and 
then  the  husband  died ;  and  full  nineteen  years  after  the 
death  of  the  husband,  the  heir  of  the  wife,  or  persons 
claiming  under  him,  filed  this  bill  for  a  redemption, 
with  its  usual  consequences.  The  defence  is  a  plea  of 
the  statute  of  limitations.  I  have  felt  a  strong  inclina- 
tion to  sustain  the  plea,  if  a  sufficient  ground  were  fur- 
nished to  me  on  which  to  rest  it.  It  is  important  to 
the  public,  that  an  old  possession  should  not  be  disturb- 
ed, and  that  full  effect  should  be  given  to  the  statutes 
which  have  been  passed  for  the  purpose  of  protecting 
such  possession,  and  quieting  men  in  their  rights.  But,  on 

c2 
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1830.  the  other  hand,  unless  the  case  comes  properly  within 
these  statutes,  by  applying  them,  we  take  away  without 
warrant  the  rights  of  parties. 

If  this  were  a  mere  legal  question,  I  mean,  if  there 
had  been  no  mortgage,  if  the  defendant's  title  had  been 
under  the  husband  as  tenant  by  the  curtesy  only,  nothing 
can  be  more  clear  than  that  the  heir  of  the  wife  might 
have  entered  and  recovered  the  land.  His  right  to  enter 
would  not  have  accrued  till  the  death  of  the  husband,  te- 
nant by  the  curtesy,  in  December ^  1809;  and  therefore  he 
would  have  been  in  sufficient  time  in  November ^  1839. 
He  would  have  been  within  the  twenty  years  provided  by 
the  21  Jac.  1,  c.  16,  s.  1.  I  cannot  adopt  the  argument, 
that  the  time  began  to  run  during  the  life  of  the  wife,  or 
immediately  after  her  death,  because  the  conveyance  of 
1765,  purported  to  be  a  conveyance  in  fee.  Being  a  con- 
veyance  by  lease  and  release  of  an  equity,  I  must  view 
these  deeds  as  having  no  other  operation  than  what  they 
legally  might,  that  is,  to  convey  the  life  estate  of  the  hus- 
band. Therefore,  I  conceive  the  time  of  limitation,  if  this 
were  a  dry  legal  case,  could  run  only  from  the  death  of 
the  husband,  and  the  determination  of  the  interest  legally 
conveyed. 

But,  besides  being  tenant  pur  autre  vte^  the  person  in 
possession  was  also  mortgagee.  In  other  words,  the  heir 
of  the  wife  had  no  legal  estate  in  reversion,  he  had  only 
the  reversion  of  an  equity  of  redemption.  The  person  in 
possession  was  the  mortgagee,  and  the  equity  of  redemp- 
tion was  divided  into  a  life  interest,  which  the  mortgagee 
himself  had,  and  the  reversion,  which  the  heir  of  the  wife 
had.  It  is  said,  that  immediately  after  the  death  of  the 
wife,  her  heir  might  have  redeemed,  and  as  she  died  be- 
fore 1780,  time  has  barred  his  right  to  redeem,  more 
than  twenty  years  having  elapsed  since  it  accrued,  and 
therefore  that  the  plea  is  good.     Cases  have  been  cited  to 
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plrove  that  a  reversioner,  or  remainder-man^  may  redeem  in         1830. 
the  life  of  the  tenant  for  life.     In  all  the  cases  cited  to       ravald 
shew  this  as  against  the  tenant  for  life,  the  decrees  were  ^- 

,  Russell. 

made  at  a  time  when,  upon  the  redemption,  the  Court  com- 
pelled the  tenant  for  life  to  pay,  for  the  benefit  of  the  owner 
of  the  fee,  one  third  of  the  mortgage-money.   This  has  long 
been  altered,  and  it  is  now  established,  that  the  tenant  for 
life  is  bound  to  keep  down  the  interest,  and  to  do  no  more. 
The  remainder-man,  or  reversioner,  has  now  no  remedy  to 
obtain  an  extinction  of  the  mortgage.     It  is  a  corollary  to 
the  change  in  the  rule  of  the  Court,  that  the  owner  of  the 
fee  must  give  the  tenant  for  life  the  option  of  redeeming. 
Whether  the  suit  be  brought  by  the  mortgagee  to  fore- 
close, or  by  the  owner  of  the  fee  to  redeem,  the  tenant  for 
life  must  always  have  first  an  option  to  redeem.     Suppose 
the  mortgage-money  carried  interest  at  five  per  cent,,  and 
no  more  than  three  could  be  obtained  from  public  securi- 
ties and  the  general  transactions  of  the  country,  will  it  be 
contended  that  the  reversioner  has  a  right,  as  against  the 
tenant  for  life,  who  is  desirous  to  take  the  same  measure, 
to  call  for  an  assignment  of  the  mortgage,  and  so  obtain  a 
title  to  receive  five  per  cent,  from  the  tenant  for  life.     If 
the  tenant  for  life  has  actually  paid  off  the  mortgage,  can 
the  remainder-man  force,  by  means  of  this  Court,  the 
tenant  for  life  of  the  estate  to  assign  his  mortgage,  so  as 
to  entitle  the  remainder-man  to  receive  five  per  cent,  when 
the  tenant  for  life  can  make  only  three  of  the  money  which 
he  shall  receive. 

The  supposed  case  shews,  in  my  opinion,  clearly,  that 
from  the  time  it  was  fixed  that  a  tenant  for  life  was  bound 
to  keep  down  the  interest,  and  that  only,  he  must  always 
have  the  right  of  pre-emption,  if  I  may  use  that  expres- 
sion. I  think,  therefore,  the  reversioner  was  not  entitled 
forcibly  to  redeem  the  tenant  for  life.  And  if  so,  the 
foundation  of  the  argument  fails.     The  reversioner  could 
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1830.         not  redeem  the  mortgage  till  the  death  of  the  husband, 
„  and  time  has  not  barred  him.     I  think  the  case  of  Corbet 

Ravald 

V.  V.  Barker^  in  this  Court,  reported  in  3  Astruther,  is  ex- 

actly in  point.  I  would  not  overrule  it  without  a  clear 
opinion  that  it  was  erroneous.  It  seems  to  me,  that  the 
weight  of  reasoning  is  with  it ;  though  this  is  a  very  hard 
case  upon  the  defendants,  as  they  have  had  a  possession 
for  nearly  seventy  years,  founded  upon  a  colourable  though 
not  a  valid  title. 

Let  the  plea  be  overruled  without  prejudice  to  the  de- 
fendants using  the  statute  of  limitations  as  a  defence  in 
their  answer. 


Feb.  ut,  Fletcher  v.  Birch. 

Where,  on  a  bill  oILL  for  a  discovery,  and  an  injunction  to  restrain  an  ac- 

for  ditoovery,  an 

Injunction  to  re-  tion  at  law  for  the  recovery  of  the  proceeds  of  forty-four 

ings  at  law  is  bales  of  Bengal  piece  goods,  consigned  by  Messrs.  Rus- 

Slwe*fandfur-  '^^*^^*    lumer,   %  Co.,  of  Calcutta,  agents  to  the  de- 

ther  order,  on  fendant,  who  resided  in  India,  to  their  correspondents  and 

the  usual  affida- 
vit, «MiMr,  factors,  cT.  P.  Anstice  ^  Co.,  of  London,  merchants;  and 

fendant  in  raui-  ^^®  ^^^  ^^  lading  and  invoicc  of  which  goods  were  trans- 

tywiu  under-  ferrcd  bv  Anstice  &  Co.  to  the  plaintiffs,  to  cover  advan- 

take  to  admit,  on  ^  »  r  » 

the  trial  of  the  CCS  made  by  them  to  Anstice  ^  Co, 

all  those  facts  The  equity  made  by  the  bill  was,  that  Anstice  8f  Co. 

"udnJfffoun^^  ^^^®  Under  considerable  advances  to  Rustomjee,  Turner,  ^ 

his  equity,  and  Co.  in  respcct  of  these  particular  goods,  and  of  other  goods 

seeks  a  disco-  Consigned  before  answer  by  Rustomjee  ^  Co.  to  Anstice  ^ 

wm^di^hcAe  ^^'  *  ^^*^  ^^^  defendant  was  also  indebted  to  Rustomjee 

injunction  be-  A  (Jq^  {qj^  advanccs  made  by  them  on  his  account,  and  that, 

ibre  answer.  ^  at-  n 

according  to  the  course  of  trade,  it  was  customary  for 
agents  at  Calcutta,  on  receipt  of  goods  from  principals  at  a 
distance  in  India,  to  make  advances  to  their  principals  on 
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account  of  such  goods,  and  to  repay  themselves  out  of  the         1830 
proceeds,  when  sold  in  Europe. 

The  defendant  demurred  to  the  bill,  for  want  of  equity ; 
but  the  demurrer  was  over-ruled. 

The  plaintiffs  moved  for  an  injunction,  on  an  affidavit 
of  merits,  and  that  they  could  not  safely  proceed  to  the 
trial  of  the  action  without  an  answer  from  the  defendant^ 
as  the  plaintiffs  had  not  any  evidence  or  means  of  proving, 
in  England,  the  amount  of  advances  made  to  the  defend- 
ant by  Rustomjee  Sf  Co.,  on  the  said  goods,  nor  the  au- 
thority given  by  him  to  that  firm,  to  deal  with  and  dispose 
of  ^uch  goods. 

The  motion  was  opposed,  on  the  ground  that  the  affi- 
davit was  uisufficient,  not  being  positive,  but  merely  as  to 
information  and  belief;  and  not  stating  that  the  plain- 
tiffs believed  that  the  answer  would  furnish  discovery  ma- 
terial to  their  defence  in  the  action.  The  Court,  however, 
permitted  the  affidavit  to  be  amended  in  this  respect,  and 
granted  the  injunction  until  answer  and  further  order. 

A  motion  was  now  made  pursuant  to  notice,  on  the  part 
of  the  defendant,  before  answer,  to  dissolve  the  injunction, 
on  an  undertaking  by  his  counsel,  to  admit,  at  the  trial 
of  the  action  at  law,  the  facts  upon  which  the  plaintiffs 
grounded  the  equity  of  their  case,  viz.  that  advances  were 
made  by  Messrs.  Rustomjee,  Turner,  ^  Co.,  to  the  de- 
fendant, exceeding  the  amount  of  the  proceeds  arising 
from  the  sale  of  the  goods  in  question;  and  that  the  de- 
fendant had  given  authority  to  Messrs.  Rustomjee,  Tur- 
ner, ^  Co.,  to  deal  with  and  dispose  of  such  goods. 

Mr.  Wigram,  for  the  defendant,  in  support  of  the  mo- 
tion to  dissolve  the  injunction. 

Mr.  Jervis  and  Mr.  Godfrey,  for  the  plaintiffs. 

The  Lord  Chief  Baron  proposed  to  look  into  the 
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1830.         pleadings,  and  if  the  admissions  offered  to  be  made  by  the 
Fletcher      defendant  were  such  as  to  raise  the  question  of  law,  he 
*'-  expressed  his  intention  to  dissolve  the  injunction. 


Birch. 


Upon  this,  the  plaintiffs  submitted  to  have  the  injunc- 
tion dissolved  I  on  the  defendant's  undertaking  to  make  the 
proposed  admissions  on  the  trial  at  law. 


May  IZik.  WlLLlS  V.  FaRRER. 

J  HE  issue  directed  in  this  case  (a)  was  again  tried,  when 
the  Jury  returned  a  verdict  in  favour  of  the  defendants, 
the  occupiers, 

Mr.  J.  Williams  J  on  the  part  of  the  plaintiff,  the  vicar, 
now  moved  for  a  rule  to  shew  cause,  why  a  new  trial  of 
the  issue  should  not  be  granted. 

But  the  finding  being  in  accordance  with  the  opinion 
of  the  Lord  Chief  Baron«  and  no  dissatisfaction  at  the 
verdict  being  expressed  by  the  learned  Judge  who  tried 
the  issue,  the  Court — 

Refused  the  rule. 

(a)  See  3  Youn^  &  Jervis,  264,  381. 


COURT  OF  EXCHEQUER. 


The  Reverend  Frederick  Masters^  Clerk^  v.   Acton  j^^,  4^^'  5^/^ 

Fletcher,  William  Banks,  John  Prescott,  Samuel  ii'^>  ^^m, 

Beycroft,  James  Ditchfield,  Sir  Richard  Brooke,  j^c.  9th. 

Bart.,  Joseph  Saunders,  John  Balmer,  Peter  Hat-.  1830. 

TON,  Thomas  Banner,  and   the   Reverend  Robert  ^v.  3r</. 
Fletcher,  Clerk,  and  the  Dean  and  Chapter  of  Christ 
Church,  Oxford. 

JeSILL  by  the  vicar  otRuncorn^  in  the  county  of  Chester^  a  vicar»  unable 
and,  as  such  vicar,  claiming  to  be  entitled  to  all  small  tithes,  enlowncnt  has 
throughout  the  parish,  except  the  tithes  of  pigs  and  geese,  *<>  fwpport  hu 
in  some  districts  of  the  parish,  and  particularly  claiming  to  condary  evi- 
be  entitled  to  the  tithes  of  hay,  milk,  calves,  lambs,  and  tCt^econdary 
wool,  potatoes,  and  turnips,  and  agistment,  within  the  pa-  ^y*^®""  f"'- 
rish,  and  to  all  tithes,  both  great  and  small,  within  tlie  for  inferring 
township  of  Weston^  in  the  said  parish.  endowment  °^ 

The  bill  stated,  that  the  parish  of  Runcorn  was  divided  ^fttoThl  vicar 
into  several  districts  or  townships,  and,  amongst  others,  of  all  small 

1  1  .  ^-       -  /*  rrr  rr  T»  i    tilhes,  there  are 

the  townships  or  districts  of  Weston^  Upper  Runcorn  and  authoriUes  for 

Lower  Runcorn^  Hatton,  ThelwaU  Norton^  Halton,  Acton  not'oniy^he  **" 

Grange,  Aston,  and  Daresbury.     That,  from  July,  1816,  {j*g\^^„^J 

the  defendants,  Fletcher  and  Banks,  had  occupied  lands  been  received 

within  the  township  of  Weston,  and  parish  of  Runcorn,  other  tithes  of 

That  the  defendant,  Prescott,  had  occupied  lands  in  the  lJ^g,^*J^'or*Jf ' 

modern  intro- 
duction.    The 
cases  in  which 
the  inference  has  been  made,  have  been,  generally,  cases  in  which  the  vicar  has  received  the 
whole  small  tithes  actually  rendered,  and  in  which  it  did  not  appear  tliat  any  other  person  had  re- 
ceived any  dthet  of  that  class.     Such  a  usage  has  been  supposed  to  warrant  the  presumption  that 
the  endowment  bestowed  upon  the  vicar  all  small  tithes,  in  general  words. 

The  intention  of  the  Ecclesiastical  Survey  was  to  ascertain  the  value  and  amount  of  the  living, 
the  particular  sources  from  whence  that  amount  came  being  but  a  secondary  object ;  and  the  ex- 
pressions therefore  upon  the  latter  point  are  equivocal,  and  capable  of  receiving  any  construction, 
from  contemporaneous  and  collateral  documents  and  usage.  And,  therefore,  where  the  Ecclesi- 
astical Survey,  after  enumerating  certain  tithes,  stated  the  vicarage  to  be  worth  a  specified  sum 
m  decimis  minuHs  et  oblationibui ;  but  collateral  documents  and  usage  shewed,  that  the  vicar  had 
not  received  all  small  tithes,  but  only  some  species  of  small  tithes,  and  the  other  small  tithes  had 
been  received  by  the  rector  and  his  lessee:  the  Court  held,  that  the  vicar  was  not  entitled  to  all  the 
small  tithes,  contrary  to  Cunliffe  v.  TayioTf  2  Price,  329. 
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1830.         townships  of  Upper  and  Lower  Runcorn,     That  the  de- 
^  fendanty  Samuel  Beycrofl^  had  occupied  lands  within  the 

».  township  of  Hatton.     That  the  defendant,  James  Ditch- 

Jield,  had  occupied  lands  in  the  township  of  Thelwall. 
That  the  defendant,  Sir  Richard  Brooke,  had  occupied 
lands  within  the  township  of  Norton.  That  the  defend- 
ant, Joseph  Saunders,  had  occupied  lands  in  the  township 
of  Halion.  That  the  defendant,  John  Balmer,  had  occu- 
pied lands  in  the  township  of  Acton  Grange.  That  the 
defendant,  Peter  Hatton,  had  occupied  lands  in  the  town- 
ship of  Aston.  And  the  defendant,  Thomas  Banner,  had 
occupied  lands  in  the  township  of  Daresbury. 

The  bill  claimed  from  the  defendants,  Fletcher  and 
Banks,  tithes  of  hay,  clover,  and  other  grass;  calves^  milk, 
lambs,  wool,  turnips,  and  agistment,  and  from  all  the  other 
defendants,  tithes  of  calves,  milk,  lambs,  wool,  agistment, 
turnips,  and  potatoes.  The  bill  suggested  a  pretence  on 
the  part  of  the  defendants,  that  the  defendant,  the  Rev. 
Robert  Fletcher,  who  was  the  curate  of  the  chapel  of 
Daresbury,  within  the  parish,  was  entitled  to  the  tithes,  sub- 
tracted from  the  plaintiff,  through  some  of  the  townships ; 
and  that,  with  respect  to  the  residue  of  such  tithes,  the  dean 
and  chapter  of  Christ  Church,  Oxford,  as  rector  of  the  pa- 
rish, or  the  defendant,  Sir  Richard  Brooke,  as  their  lessee, 
was  entitled  to  the  same.  The  bill,  among  other  charges, 
contained  a  charge,  that  it  appeared  by  the  leases  from 
time  to  time  granted  by  the  dean  and  chapter,  of  the  tithes 
belonging  to  the  rectory,  that  the  several  species  of  tithes 
claimed  by  the  bill  did  not  belong  to  the  rectory,  and  that 
the  dean  and  chapter  never  had  received  or  been  entitled 
to  receive,  as  rectors  of  the  parish,  any  other  tithes  than 
those  demised  to  Sir  Richard  Brooke,  and  that  it  had 
been  lately  decided  in  this  Court,  in  a  cause  intituled  Ctin- 
liffeYx  Rea,  that  the  said  Sir  Richard  Brooke,  was  not  en- 
titled^ under  the  said  lease,  to  the  tithes  of  potatoes. 
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The  defendant,  Sir  Richard  Brooke,  by  his  answer  ad-         1B30. 
mitted  the  plaintiff  to  be  vicar,  but  stated  his  belief  that       masters 
no  endowment  was  to  be  found,  thouc^h  there  were  terriers  ^' 

Fletcuee. 

and  other  documents  relating  to  the  rights  of  the  rector^ 
and  of  the  vicar,  and  he  put  the  vicar  to  the  proof  of  his 
right  to  the  tithes  claimed  by  the  bill.  He  admitted  the 
division  of  the  parish  into  townships,  and  his  occupation 
of  lands  in  the  township  of  Norton^  and  his  perception  of 
dtheable  matters.  That  the  tithes  of  pigs  and  geese 
throughout  the  whole  parish,  except  the  township  of  WeS" 
ton,  were  received  by  the  defendant  as  lessee  of  the  im- 
propriate rectory.  That  the  lands  in  his  occupation  in 
the  township  of  Norton  were  part  of  the  lands  in  the  ter- 
riers called  the  demesnes  of  Sir  Ric/iard  Brooke^  and  that 
the  plaintiff,  as  vicar  of  the  parish,  was  not  entitled  to  the 
tithes  of  wool  and  lamb  upon  the  said  demesne.  The 
defendant  then  set  up  a  modus  of  4^.,  payable  at  Midsum' 
mer-day,  for  every  calf  fallen  within  the  township  oi  Nor- 
ton, within  the  year  preceding,  in  lieu  of  the  tithes  of 
calves.  That  the  impropriate  rectory  belonged  to  the 
dean  and  chapter  of  Christ  Church,  under  whom  the  de- 
fendant was  lessee  of  the  same,  with  certain  exceptions; 
and  that,  during  the  defendant's  minority,  a  suit  was  in- 
stituted by  his  trustees  and  guardians,  in  their  own  and 
his  name,  in  this  Court,  against  the  then  vicar,  and  certain 
occupiers,  for  the  tithe  of  potatoes,  but  which  suit  was 
dismissed  at  the  hearing,  it  having  been  considered  by  the 
Court,  as  the  defendant  believed,  that  the  defendant  had 
not  made  out  his  title  to  the  tithe  of  potatoes  within  the 
parish,  by  reason  of  the  exception  in  the  lease  of  the  rec- 
tory ;  but  that  it  was,  for  some  time,  erroneously  consider- 
ed in. the  parish,  that  the  Court  had  determined  in  the 
said  cause  that  the  tithe  of  potatoes  within  the  parish  be- 
longed to  the  vicar;  and,  in  consequence  thereof,  the  de- 
fendant and  other  occupiers  of  lands  within  the  parish, 
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1830.        accounted  with  the  plaintiff  for  the  tithe  of  potatoes  for 

V.  The  defendant  then  admitted  the  conversion  of  the 

titheable  matters  to  his  own  use^  and  disputed  the  right 
of  the  plaintiff  to  the  tithes  of  any  titheable  matters^  had 
or  taken  by  the  defendant  on  his  lands,  except  the  tithes 
of  calves^  upon  the  footing  of  the  said  modus.  And  the 
defendant  claimed^  as  lessee  of  the  rectory,  the  tithes  of 
all  titheable  matters  and  things,  great  and  small,  in  and 
throughout  the  parish,  except  the  tithes  belonging  to  the 
rectory,  which  were  excepted  out  of  the  lease  from  the 
dean  and  chapter,  and  except  also  the  tithes  of  calves,  on 
the  footing  of  such  modus. 

The  defendants,  Fletcher  and  Banks,  the  only  occupiers 
in  Weston,  did  not  appear  at  the  hearing,  and  the  plaintiff 
took  a  decree  nisi  against  them.  It  is  therefore  unneces- 
sary to  state  the  nature  of  their  defence. 

The  defendants,  the  occupiers  in  the  several  other  town- 
ships, put  in  answers  to  nearly  the  same  effect  as  the  an- 
swer of  Sir  Richard  Brooke,  so  far  as  respected  the  title  of 
the  vicar  to  the  tithes  claimed  by  the  bill.  They  also  set 
up  the  following  moduses  as  payable  by  the  occupiers  of 
lands  within  the  said  several  townships  on  Midsummer- 
day,  vix.  4cf.  for  every  calf  fallen  upon  the  lands  of  such 
occupiers  respectively,  within  the  year  preceding,  in  lieu 
of  the  tithes  of  calves;  Id.  for  every  fleece  of  wool  had 
and  shorn  upon  the  lands  of  such  occupiers  respectively, 
within  the  year  preceding,  in  lieu  of  the  tithes  of  wool, 
and  Sd.  for  every  lamb  yeaned  upon  the  lands  of  such  oc- 
cupiers respectively,  in  lieu  of  the  tithes  of  such  lambs. 
The  defendants  also  stated,  that  within  the  parish  of  Run- 
com,  there  was  a  chapelry,  called  Daresbury  Chapelry,  the 
boundaries  of  which  were  well  known,  and  within  which 
the  township  of  Acton  Grange  lay,  and  that  the  vicar  was 
not  entitled  to  any  tithes  or  payments  for  tithes  within  the 
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chapelry;  but  that  such  tithes,  and  payments  for  tithes,  as         1830. 
did  not  belong  to  the  impropriate  rectory,  and  were  of  the       masters 
nature  of  vicarial  tithes  within  the  said  chapelry,  belong-  v, 

Pletciier 

ed  to  the  curate  of  the  chapelry.  And  they  believed  that 
there  was  payable  to  the  curate  of  the  chapelry  of  DareS' 
bwry^  for  the  time  being,  by  the  occupiers  of  lands  within 
the  township  of  Acton  G  range  ^  on  Midsummer-day  ^  a  mo- 
dus of  Qd.  for  every  milch  cow  having  a  calf  within  the 
year  preceding,  called  a  calving  cow;  and  Sd.  for  every 
milch  cow,  not  having  a  calf  within  the  year  preceding, 
called  a  barren  cow,  fed  and  depastured  upon  the  lands  of 
such  occupiers,  in  lieu  of  the  tithes  of  the  milk  of  such 
cows.  The  defendants  then  stated  their  having  accounted 
with  the  plaintiff  up  to  a  given  period,  for  the  moduses 
which  they  admitted  to  be  payable  to  the  plaintiff,  and  they 
insisted  upon  such  payments,  as  subsisting  compositions, 
in  case  the  same  were  not  good  as  moduses. 

These  defendants  gave  nearly  the  same  account  respect- 
ing the  suit  of  Cunliffe  v.  Taylor ^  as  that  contained  in  the 
answer  of  Sir  Richard  Brooke.  And  they  disputed  the 
title  of  the  plaintiff  to  the  tithes  of  any  titheable  matters, 
except  those  for  which  they  admitted  such  moduses  to  be  . 
payable  as  aforesaid,  and  for  which,  according  to  such 
moduses,  they  were  willing  to  settle  with  the  plaintiff. 

The  defendant  Fletcher ^  the  curate  of  Daresbury,  by 
his  answer,  disclaimed  all  right  and  title  to  the  tithes  de- 
manded by  the  bill.  The  defendants,  the  dean  and  chap- 
ter of  Christ  Churchf  put  in  an  answer,  in  support  of 
the  answer  of  their  lessee,  the  defendant.  Sir  Richard 
Brooke. 

Both  sides  entered  into  evidence. 

In  support  of  his  case,  the  plaintiff  gave  in  evidence  the 
Valor  EcclesiasticuSf  26  Hen.  8,  containing  the  following 
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1830.         entry :   "  Diocese  Ceslr.  Decanatus  de  Frodsham^  Ran- 
come  Vicar:   Thomas  Fletche  Vicar ius  ibm. 


Masters 

V. 

Fletcher. 


£      s. 

d. 

xxxiii. 

•  ••  • 

lllj. 

Ixvj. 

•  •  • 

VIIJ. 

Ixxvij. 

• 

1. 

xxvij. 

X.         iiij. 

• 

1. 

XX. 

V." 

"  Valet  in  terris  glebatis, 

"  In  decis.  granorum  etfeni.   - 

"  Agn.  et  Ian,       -  -  - 

**  In  decimis  minutis  et  oblacco'^. 

^*  Summa  valor. 

He  also  read  in  evidence  the  depositions  in  the  cause  of 
Cunliffe  Y.  Taylor.  These  depositions  were  objected  to 
on  the  part  of  the  defendants,  as  being  res  inter  alios  acta, 
given  in  a  suit  to  which  these  defendants  were  not  parties, 
and  with  a  different  object  in  view.  They  were,  however, 
received  de  bene  esse,  and  were  ultimately  treated  by  the 
Chief  Baron  as  good  evidence  in  this  cause  (a).  A  great 
deal  of  parol  evidence  was  also  given  by  the  plaintiff^. 

The  defendants,  the  dean  and  chapter,  gave  in  evidence 
various  leases  from  the  Crown,  commencing  so  early  as  the 
year  1538.  Minister's  accounts  from  the  S7th  to  the  38th 
of  king  Hen.  8;  a  decree  of  the  Court  of  Augmentations ; 
several  antient  rentals  and  auditor's  accounts;  and  two 
terriers,  one  dated  1698,  and  the  other  1778. 

The  defendants.  Sir  Richard  Brooke  and  the  other  oc- 
cupiers, in  addition  to  the  evidence  produced  on  the  part 
of  the  dean  and  chapter,  gave  in  evidence  an  abstract  of 
an  account  book  of  the  date  1  Edw.  6,  found  in  the  Aug- 
mentation Office ;  an  appointment  of  the  curate  of  Dares- 
bury  in  1703;  and  the  parol  testimony  in  Cunliffe  v.  Tay- 
lor, and  the  present  cause  (6). 

(a)  See  the  Lord  Chief  Baron's  evidence  in  this  cause,  but  he  trusts 

judgment,  tn/ro.  he  shall  be  readily  excused  for  not 

(6)  The  reporter  has  been  favor-  giving  it  in  detail,  when  he  states 

ed  with  the  documentary  and  parol  that  the  reading  of  it  alone  occupied 
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Mr.  Simpkinson  and  Mr.  Temple ^  for  the  plaintiff. 

Mr.  Boteler  and  Mr.  Spence,  for  the  defendants,  Sir 
Richard  Brooke  and  some  of  the  occupiers. 

Mr.  W.  LoumdeSy  for  the  defendants,  the  other  occu- 
piers, except  Fletcher  and  Banks,  who  did  not  appear. 

Mr.  Barber  and  Mr.  Swann,  for  the  defendants,  the 
dean  and  chapter. 

For  the  plaintiff,  it  was  argued,  that  the  case  came 
within  the  principle  of  those  cases  in  which,  though  no 
endowment  could  be  found,  yet  a  document  could  be  pro- 
duced, recognizing  the  vicar's  right  to  all  small  tithes. 
That  the  words  decimis  minutis  et  oblationibuSf  in  the 
Ecclesiastical  Survey,^  shewed  the  vicar  to  have  been  then 
entitled  to  all  small  tithes ;  that  the  decisions  of  the  Court 
in  two  former  cases  shewed  that  these  words  included  all 
small  tithes;  that,  in  the  case  of  Kennicott  v.  Watson  (a). 
Chief  Baron  Gibbs  treated  them  as  equivalent  to  an  ad- 
mission, that  the  vicar  was  entitled   to  all  small  tithes. 
And  Chief  Baron  Thompson^  in  the  case  of  Cunliffe  v. 
Taylor  (6),  expressly  rested  his  decision  on  those  words, 
and  he  ruled  them  as  giving  tithe  to  the  vicar;  that,  in 
the  leases  granted  of  the  rectorial  tithes,  there  was  an  ex- 
ception of  the  Lenten  Roll,  by  which  must  be  intended, 
tithes  belonging  to  the  vicar.     The  cases  cited  for  the 
vicar  were :   Cartwright  v.  Bailey  (e),  Jeremy  v.  Strange- 
ways{d)9  Garnonsv.  Barnard  (e),  and  Willis  v.  Farrer  (/). 


1830. 


Masters 

9. 

Fletcher. 


several  days,  and  it  would  neces- 
sarily cover  many  pages.  The  ex- 
treme length  of  the  evidence  for- 
bidding his  stating  it  in  detail,  he 
has  felt  that  it  would  be  the  height 
of  presumption  to  attempt  to  give 
the  effect,  or  a  summary  of  the  evi- 
dence, when  it  is  so  fully  summed 
up  and  commented  on  in  the  long 
and  elaborate  judgment  of  the  Lord 
Chief  Baron.    He  has,  therefore, 


contented  himself  with  slating  short- 
ly the  nature  of  the  evidence  pro- 
duced. 

(a)  2  Price,  250;  2  E.  &  Y.  690. 

(6)  2  Price,  329;  2  E.  &  Y.  743. 

(c)  3  E.  &  Y.  221 ;  Gwill.  938. 

(d)  3  E.  &  Y.  1282;  Gwill.  1173. 
(c)  1  Anstr.  296;  7  Bro.  P.  C. 

105;2E.  &Y.  380. 
C/')2Y.&  J.  217. 
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1830.  For  the  defendants^  it  was  contended,  that  the  value  as- 

Masters  Signed  to  the  minutis  decimis  et  obtationibus,  in  the  Ecclesi- 
astical Survey,  as  compared  with  the  value  given  to  the  liv- 
ing by  the  Minister's  accounts,  and  other  documents,  shew- 
ed that  those  words  could  not  possibly  have  included  all 
small  tithes ;  that  the  evidence  of  usage  proved  that  the  vi- 
car's title  was  limited  to  the  tithes  admitted  to  be  payable  to 
him,  either  j^ffa  tithes  or  sub  mode;  that  it  was  not  decided 
by  Cunliffe  v.  Taylor,  that  the  vicar  was  entitled  to  all 
small  tithes,  but  only  that  the  lessee  of  the  rector  did  not 
establish  his  title  to  the  tithe  of  potatoes,  under  the  lease 
of  the  rectory;  that  the  exception  of  the  Lenten  Roll, 
in  the  leases  of  the  rectory,  had  reference  not  to  tithes, 
but  to  oblations,  or  Easier  offerings,  the  plaintiff's  tithe 
to  which  was  not  disputed. 

Lord  Chief  Baron, — This  a  vicar's  bill.  There  is  no 
endowment.  The  case  must,  therefore,  be  decided  on  the 
secondary  evidence.  The  circumstances  of  the  parish 
render  the  evidence  extremely  compUcated.  It  will  be 
necessary  to  specify  the  particular  tithes  claimed  by  the 
bill,  and  to  inquire  into  the  effect  of  the  evidence  produ- 
ced on  both  sides  as  to  each  particular  head  of  the  claim. 

Before  proceeding  in  this  course,  it  is  necessary  to  men- 
tion that  the  parish  comprises  no  less  than  twenty-three 
different  townships.  The  usages  in  some  of  these  are  suf- 
ficiently different  from  others  of  them,  to  prevent  the  evi- 
dence respecting  one,  to  be  more  thdJi  primd facie  evidence 
respecting  the  others.  Of  these  twenty-three  townships, 
eleven  appear  to  be  comprised  within  a  chapelry,  called  the 
Chapelry  of  Daresbury,  of  which  the  cure  is  served,  not 
by  the  vicar,  but  by  a  separate  minister,  called  the  Chap- 
lain of  Daresbury. 

The  dean  and  chapter  of  Christ  Church  are  the  rec- 
tors, and  are  made  defendants  only  to  give  them  the  op- 
portunity of  discussing  the  claim  of  the  rector. 

The  Reverend  Robert  Fletcher  was  made  a  defendant. 
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as  curate  of  Daresbury,  in  order  to  give  him  the  opportu-         1830. 
nity  of  discussing  the  title  of  the  curate  to  the  tithes  claim-      masters 
ed  by  the  bill.  •• 

,  Fletcher. 

All  the  other  defendants  are  occupiers,  but  Sir  Richard 
Brooke  unites  in  himself  the  double  character  of  occupier 
and  lessee  of  the  rectory. 

I  have  said,  that  there  are  twenty-three  townships  in 
the  parish,  ten  only  are  mentioned  in  the  bill,  viz.  the 
townships  of  Weston,  Upper  Runcorn,  Lower  Runcorn, 
Hatton,  Thelwall,  Norton,  Halton,  Acton  Grange,  Aston, 
and  the  township  of  Daresbury,  bearing  the  same  name 
with  the  chapelry  at  large,  which,  however,  comprises  many 
other  townships,  and  particularly  some  I  have  mentioned, 
namely,  Halton,  Nation,  and  Acton  Grange^  to  which  is  to 
be  added,  of  course,  the  township  of  Daresbury. 

The  claims  against  the  several  defendants  are  thus  dis- 
tributed : — the  two  first  defendants,  Acton  Fletcher  and 
Banks,  are  occupiers  in  the  township  of  Weston  and  town- 
ship of  Runcorn,  neither  of  which  appear  to  be  within  the 
chapelry.  They  are  charged  with  having  subtracted  the 
tithes  of  hay,  clover,  and  other  grass — cows,  in  respect  of 
the  calves  and  milk — sheep,  in  respect  of  lamb  and  wool 
— turnips,  and  agistment.  The  other  defendants  occupy 
thus:  Pre^co^/ occupies  in  the  two  townships  of  Z/ii^A^  and 
Lower  Runcorn;  Byecroft  occupies  in  the  township  of 
Hatton,  and  Ditchfield,  in  the  township  of  Thelwall;  Sir 
Richard  Brooke,  besides  being,  as  I  have  stated,  lessee  of 
the  rectory,  occupies  in  the  township  of  Norton;  Sauh" 
ders  occupies  in  Halton;  Balmer  occupies  in  Acton 
Grange;  Peter  Hatton  occupies  in  Aston;  and  Thomas 
Banner  occupies  in  the  township  of  Daresbury. 

The  charge,  as  to  subtraction  of  tithes,  is  the  same  agamst 
all  these  defendants,  and  is  as  follows:  calves  and  milk, 
lamb  and  wool,  agistment,  turnips,  and  potatoes,  confined 
to  the  year  1819.  As  to  the  other  articles,  it  includes 
1816,  1817,  1818,  as  weU  as  1819. 

VOL.  I.  D 
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1830.  These,  with  Acion  Fletcher  and  Banks,  are  the  whole 

Misters      ^^  *^®  occupiers,  defendants.     It  is  necessary  to  take  up 

ff-  their  cases  in  succession ;  but  the  discussion  respecting 

some  of  the  first  will  very  much  shorten  it,  as  to  those 

that  remain. 

The  general  effect  of  the  pleadings  is,  that  the  defend- 
ants, availing  themselves  of  the  plaintiff's  situation  as  vi- 
car, put  him  to  prove  his  title  to  every  species  of  tithe : 
and  then,  presuming  that  be  may  be  successful  in  establish- 
ing his  title  to  some  tithes,  they,  in  various  instances,  plead 
moduses  as  an  answer  to  the  demand  of  tithes  in  kind.  It 
will  be  necessary  hereafter  to  specify  those  defences  par- 
ticularly. 

Acton  Fletcher  and  Banks  {a)  are  the  two  first  defend- 
ants upon  the  record.  They  occupy  in  Weston  and  Run- 
com*  By  their  answers  they  aver,  that  the  township  of 
Weston  is  differently  situated  from  any  other  township  in 
the  parish.  And  so  I  think  it  manifestly  appears.  The 
whole  mass  of  the  evidence,  which  touches  Weston^  has  a 
tendency  to  prove  that  all  the  tithes  of  every  description 
in  that  township,  great  and  small,  belong  to  the  vicar. 

The  only  two  terriers  produced,  one  of  1696,  and  the  other 
of  1778,  give  an  enumeration  of  tithes  to  which  the  vicar 
is  entitled  in  Weston,  so  large  and  general,  as  to  afford  a 
satisfactory  presumption,  that  his  endowment  provided 
for  him  all  the  tithes  of  that  district  of  whatever  descrip- 
tion. I  am  of  opinion  that  this  is  too  clear  to  admit  of 
doubt.  It  b  not  so  clear,  that  he  is  entitled  to  all  the  tithes 
in  kind. 

These  defendants,  Acton  Fletcher  and  Banks,  set  up 
the  following  moduses  as  payable  by  the  occupiers  in  fFes* 
ton: — 2s.  an  acre  for  the  hay  of  upland ;  4«.  an  acre  for  the 
hay  and  the  agistment  of  Salt  Marsh  Meadow;  3d.  for 

(a)  In  pronouncing  jndgroent,  the  decree  nisi  was  taken  against  them. 

Chief  Baron  had  overlooked  the  This  was  remarked  to  his  Lordship, 

fact,  that  Fletcher  and  BanJa  did  in  the  course  of  his  judgment, 
not  appear  at  the  hearing,  and  that  a 
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cTery  calf;  le/.  for  every  cow,  for  the  tithe  of  milk;   3rf.         1830. 
for  every  lamb;  Id.  for  every  fleece.    All  payable  at  JEa#-      MAtTBma 
ter, 

I  may  say  at  once,  that,  as  to  this  defence  against  the 
payment  of  tithes  in  kind,  in  Weston^  of  hay  and  a^st* 
ment,  I  think  there  is  no  evidence  in  support  of  it,  that 
merits  serious  attention.  One  witness  only,  William  John* 
son,  who  was  collector  for  a  former  vicar,  says,  that  he 
received  these  sums,  for  a  few  years,  that  is,  in  1803  and 
1804.  But  even  he  does  not  take  upon  himself  to  say, 
that  these  were  moduses,  or  received  as  such.  He  express** 
ly  negatives  that  inference*  I  think  it  therefore  clear,  that 
the  plaintiff  is  entitled  to  an  account  of  tithe  hay  and  grass 
in  kind,  for  JVesian,  and  also  for  turnips  and  agistment. 
I  defer,  for  the  present,  the  question  on  the  other  moduses 
set  up  for  Weston f  because  they  are  connected  with  the 
moduses  set  up  for  other  townships. 

The  plaintiff  being  vicar,  and  a  vicar  without  any  endow- 
ment to  produce,  has  thrown  upon  him  the  task  of  support** 
ing  his  claim  by  secondary  evidence.  If  that  secondary  evi- 
dence furnished  a  sufficient  ground  for  inferring  that  the  en- 
dowment had  contained  a  gift  to  the  vicar  of  all  small  tithes, 
there  are  authorities  which  would  authorize  the  Court  to 
decree  to  him,  not  only  the  tithes  which  he  should  actually 
hare  received,  but  all  other  tithes  of  that  class,  either  of 
new  introduction,  or  which,  though  produced,  had  been 
neglected.  The  cases  in  which  this  inference  has  been 
made,  have  been  generally  cases  in  which  the  vicar  had 
received  the  whole  small  tithes  actually  rendered ;  cases  in 
which  it  did  not  appear  that  any  other  person  had  receiv- 
ed any  tithes  of  that  class.  Such  a  usage  has  been  sup- 
posed to  warrant  the  presumption  that  the  endowment  be* 
stowed  upon  the  vicar  all  small  tithes,  in  general  words, 
and  these  words  unquestionably  would  have  conferred  a 
title  to  all  tithes  of  that  description,  whether  neglected  or 
of  new  introduction. 

d2 
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1830.  In  the  last  case  from  this  parish,  that  of  CunHffe  v.  Tay- 

t^   "  for,  where  the  debate  was  about  the  tithe  of  potatoes,  and 

9.  the  lessee  of  the  rectory  was  the  plaintiff;  the  Court  seems 

to  have  had  a  strong  impression  that  the  vicar  had  shewn 
a  title  to  all  small  tithes :  this  appears  both  from  the  print- 
ed account  of  Chief  Baron  Thompson' s]MAgmeiit^  and  also 
from  the  short-hand  writer*s  notes,  with  which  I  have  been 
furnished. 

He  states,  according  to  Mr.  Price  (a),  ''  that  the  Ecclesi- 
astical Survey  shews  the  endowment  to  have  been  general, 
from  the  words  decimis  minutis  et  oblationesJ"  And  he 
adds,  that  the  documents  are  of  great  authority  to  shew 
of  what  the  vicarage  consisted  when  they  were  taken.  The 
Court,  however,  did  not  decide  the  case  upon  that  point, 
but  on  the  ground,  that  the  lease  granted  by  the  college  to 
the  plaintiff  did  not  convey  to  him  a  title  to  the  tithe  in 
question, 

I  am  forced,  therefore,  to  take  the  question  mto  my  con- 
sideration, and  to  examine,  whether,  upon  any  principle 
that  has  been  established,  the  plaintiff  has  shewn  himself 
to  be  entitled  to  the  small  tithes  of  the  whole  or  any  part 
of  the  parish.  For  the  purpose  of  this  inquiry,  it  must 
be  borne  in  mind  that  the  parish  is  divided  into  twenty- 
three  townships,  and  that  one  of  them  (the  township  of 
Weston)  is  in  circumstances  peculiar  to  itself.  Every  do- 
cument that  touches  the  question,  and  the  whole  of  the  pa- 
rol evidence  on  both  sides,  and  in  both  causes,  as  well  the 
old  cause  of  Cunliffe  v.  Taylor  as  the  present  cause, 
concur  in  allotting  to  the  vicar  the  whole  tithes  of  that 
township.  No  other  person  ever  received  any,  except  in 
an  abortive  attempt  made  many  years  ago  by  the  lessee 
upon  the  tithe  of  potatoes,  a  claim  which  was  immediate- 
ly abandoned. 

The  remaining  twenty-two  townships  are  divided  nearly 

(a)  2  Price,  335. 


Masters 


COURT  OP  EXCHEQUER,  87 

into  two  portions,  eleven  are  within  the  chapelry  of  Dares* 
bury^  and  the  remaining  eleven  seem  to  have  been  within 
the  cure  of  the  vicar.  We  have  no  distinct  evidence  whence  »• 

Fl  ETCHEKa 

this  division  arose.  It  seems  probable  that,  at  the  time  of 
the  endowment,  (if  it  were  very  ancient),  the  monastery,  by 
one  of  their  body,  continued  to  perform  the  services  of  reli- 
gion for  these  townships,  and,  in  consequence,  reserved 
to  themselves  some  tithes,  perhaps  all,  which  arose  there. 
We  must  guess,  as  well  as  we  can,  what  was  done  from 
the  evidence  now  produced,  and  which,  I  regret  to  say, 
does  not  afford  any  clear  and  steady  light. 

It  is  sufficient  for  my  present  purpose  to  remark,  that 
the  townships  within  the  chapelry,  and  those  which  are 
not  within  the  chapelry,  are,  in  circumstances,  extremely 
different,  and,  in  order  to  get  to  an  accurate  conclusion, 
must  be  separately  examined. 

I  propose,  first,  to  examine  the  question  as  to  those 
which  are  not  within  the  chapelry.  The  townships  not 
within  the  chapelry  comprised  in  this  suit  are,  Weston^ 
Upper  and  Lower  Runcorn^  and  Norton;  and  what  I  am 
to  consider  is,  whether  the  evidence  will  warrant  the  con- 
clusion, that  the  endowment  contained  a  grant  to  the  vicar 
of  the  small  tithes  within  these  townships  not  parcel  of  the 
chapelry.  The  first  document,  the  Ecclesiastical  Survey, 
returns  the  vicarage  of  Runcorn  thus: — 

In  glebe  lands,  1/.  ISs.  ^d.;  in  tithes  of  grain  and  hay, 
3£  6t.  &/.;  Iamb  and  wool,  3/.  Vis.  Id. ;  in  small  tithes  and 
oblations,  1/.  7s*  This  document  has  been  viewed  by  an 
authority  for  which  I  have  the  highest  respect,  (Chief  Baron 
Thompson  f  in  delivering  the  judgment  of  the  Court  in  Cun- 
liffe  V.  Taylor),  as  of  great  importance,  and  having  a  power- 
ful effect  in  establishing  the  vicar's  title  to  all  small  tithes 
throughout  the  parish.  I  am  forced  to  say,  that  I  cannot 
go  that  length  with  him.  The  intention  of  the  Ecclesias- 
tical Survey  was,  to  ascertain  the  value  or  amount.  The 
particular  sources,  from  whence  that  amount  came,  was 
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1830.  ]but  a  secondary  object.  We  have,  in  this  very  document, 
Masteks  ^  dear  evidence  as  the  subject  is  capable  of,  how  loosely 
^'  that  secondary  object  was  attended  to.     The  Survey  states 

that  the  vicarage  **  valei  in  dednUs  granorum  etfeni^  3L 
6s.  8cf«,  exactly  the  same  phrase  as  is  used  and  applied  to 
amall  tithes,  which  is  valet  in  dedmis  minuiis  et  oblatiani* 
tus,  11.  Is.  Now,  if  decinUs  minuiis  meant  all  the  small 
tithes  of  the  parish,  the  words  "  dedmis  granorum  et  Je- 
jij"  should  also  have  meant  the  grain  and  hay  of  the 
whole  parish.  But  it  is  clear,  from  all  the  rest  of  the  evi- 
dence, oral  and  documentary,  and  it  is  admitted,  that  the 
vicar  had  no  tithes  of  grain  and  hay,  except  in  the  town- 
ship of  Wesioni  that  is,  in  a  twenty-third  part  of  the  parish 
only. 

My  opinion  is,  that  the  expressions  of  the  Ecclesiastical 
Survey,  are,  upon  this  point,  entirely  equivocal,  that  they 
indicate  only  the  amount,  the  general  sources  from  whence 
that  amount  arose,  and  nothing  beyond.  They  are  capa- 
ble of  receiving  the  one  construction  or  the  other,  from 
collateral  documents  and  usage.  The  expressions  rested 
upon  shew  that  the  vicar  was  entitled  to  some  small  tithes, 
but  go  no  further.  The  Ecclesiastical  Survey  must  re- 
ceive its  construction  from  other  documents  or  usage. 

The  next  documentary  evidence  to  which  it  is  necessary 
to  advert,  is  the  Minister's  accounts.  They  seem  to  me 
to  furnish  only  one  important  observation,  and  that  is  fur- 
nished by  all  of  them  equally,  except  the  first.  They  are 
produced  from  the  27th  and  28th  of  Henry  the  8th,  to 
the  37th  and  38th  of  the  same  king.  In  those  accounts, 
there  is  always  an  article  of  discharge,  amounting  to  4/. 
ds.  8d.  which  is  respited  to  the  accountant,  and  the  vicar 
is  placed  insuper  that  sum,  as  claimed  and  retained  by  him. 
The  tithes  said  to  be  claimed  by  the  vicar  are  not  pre- 
cisely the  same  in  the  whole  of  these  accounts,  but,  in  my 
OlHnion,  the  variations  are  accidental.  In  the  second,  third, 
fourth,  fifth,  and  sixth,  the  emoluments  are  stated  to  be- 
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oblations,   30^./  lamb  and  calves,  40^.   Sd,;   flax    and         1830. 
hemp,  10*,/  in  all,  44,  Gs.  8rf,     In  the  seventh,  which  is      ^7""^' 

MASTBRi 

in  the  34th  and  35th  of  the  king,  and  in  the  three  _  r. 
following,  the  eighth,  ninth,  and  tenth,  flax  is  omit- 
ted, and  wool  substituted  for  it,  and  then  the  claim  and 
allowance  stand  thus:  for  oblations,  30^./  for  Iamb 
and  calves,  46s.  8d,f  for  wool  and  hemp,  lOs*  The 
amount,  as  before,  4A  Gs.  8d.  In  the  last  of  these  accounts, 
that  of  the  37th  and  38th  Henry  8th,  all  these  arrears  are 
stated ;  and  it  is  further  stated,  that  the  vicar  had  applied 
to  the  council,  and  had  been,  by  them,  referred  to  the 
Court  of  Augmentations,  who,  upon  examination,  found 
that  these  tithes  appertained  to  the  vicarage ;  and  upon 
this,  the  vicar  and  the  accountant  are  discharged  of  the 
whole  arrears,  calculated  at  the  rate  of  4/.  6^.  bd.  per  an- 
num.  Immediately  afterwards,  the  grant  was  made  to 
Christ  Church;  it  is  dated  the  11th  December,  in  the 
38tk  year  of  that  reign. 

I  think  these  documents  prove  most  satisfactorily,  that  the 
vicar  was  entitled  to  certain  small  tithes  in  the  parish,  and, 
in  particular,  they  are  powerful  evidence  to  shew  that  he  was 
entitled  to  the  tithes  of  lamb,  wool,  calves,  flax,  and  hemp, 
and  to  certain  oblations.  Other  evidence  in  the  cause  ren- 
ders it  more  doubtful  over  what  districts  or  townships  this 
right  extended.  The  omission  of  flax  in  the  four  last  ac- 
counts, and  of  wool  in  the  six  first,  only  shews  the  inaccu- 
racy which  occasionally  crept  into  these  documents.  I  did 
not  mention  the  first  of  these  accounts,  that  of  the  27 th 
and  88th  of  the  king.  There  have  been  placed  in  my 
hands,  three  papers,  purporting  to  be  extracts  or  repre- 
sentations of  this  first  account.  Two  of  them  in  Latin, 
which  do  not  mention  any  deduction,  the  other,  in  English, 
has  the  following  entry : — "  Deduct  2L  6s.  Sd.  for  the 
tithes  of  lamb,  wool,  and  calves,  and  lOs.  for  flax  and 
hemp,  and  \L  lOs.  for  oblations."  If  this  be  accurate,  it 
confirms  strongly  the  view  I  take  of  the  other  accounts.  It 
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ISdO.  mentions  both  wool  and  flax,  I  am  satisfied  that  these 
entries  should  be  extended  to  both,  because  that  con- 
struction agrees  with  much  of  the  other  evidence,  and 
therefore  I  ought  to  consider  the  omissions  as  mere  acci- 
dental errors.  I  think  then,  that  these  entries  afford 
strong  evidence  that  the  vicar  was  entitled  to  lamb  and 
wool,  and  calves,  flax  and  hemp,  and  whatever  may  be  co- 
vered by  the  word  **  oblations."  As  the  Elcclesiastical  Sur- 
vey, and  these  accounts,  do  not  limit  the  title  of  the  vicar 
to  any  particular  district,  I  think  I  must  consider  it  as  per- 
vading the  whole  parish,  till  the  contrary  be  shewn. 

The  next  head  of  evidence  to  which  I  shall  advert,  is 
the  leases.  Of  these  there  are  many — one  from  the  prio- 
ry, before  the  dissolution;  one  from  the  king,  immediately 
afterwards ;  and  the  others  from  Christ  Churchy  after  the 
grant  to  that  college* 

As  the  vicarage  existed  long  before  the  earUest  of  these 
instruments,  neither  the  priory,  nor  the  king,  nor  the  col- 
lege, could  demise  more  than  remained  annexed  to  the 
rectory,  whatever  terms  they  used.  It  was  a  common  form 
to  demise  the  rectory  generally,  leaving  the  instruments  to 
be  construed  by  the  usage ;  but  sometimes,  as  a  precau- 
tion, they  inserted  an  exception  of  what  they  could  not  de- 
mise, and  occasionally,  among  these  exceptions,  are  found, 
what  they  conceived  to  belong  to  the  vicar.  These  ex- 
ceptions are  unquestionably  strong  evidence  for  the  vicar, 
and  against  the  rector,  whenever  they  contain  any  specific 
description. 

The  first  lease  to  be  mentioned  is,  the  lease  of  Henry 
8th,  to  one  WallU,  in  the  29th  year  of  his  reign,  and  the 
year,  1538.  By  this,  he  demised,  for  twenty-one  years, 
in  the  most  general  terms ;  but,  among  other  exceptions, 
he  excepted  the  tithe  of  wool,  lamb,  flax,  and  hemp,  which 
are  represented  in  the  deed  as  belonging  to  the  vicar. 
There  then  follow  several  otb^r  leases,  rur.,  one  in  1550, 
another  in  1565,  another  in  1594,  in  the  S6th  of  EUzabeth. 
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In  ibis  the  vicar  is  mentioned,  but,  probably,  by  mistake.         1830. 
One  of  the  articles  demised  is,  "  all  the  Easier  book  and      mastebs 
Lent  roll,  except  such  parts  thereof  as  belong  to  the  vicar."  v. 

What  is  meant  by  the  Easter  book,  and  Lent  roll,  does 
not  any  where  distinctly  appear,  and  can  only  be  conjectur- 
ed; but,  in  all  the  rest  of  the  evidence,  the  Easter  book  or 
Lent'ToW^  whatever  it  may  mean,  is  confined  to  the  chapel- 
ry  of  Daresbury^  though  the  parol  testimony  shews  that 
some  small  tithes  were  occasionally  collected  by  the  vicar 
from  certain  townships  comprised  in  the  chapelry.  Per- 
haps this  circumstance  may  account  for  the  phrase  in  the 
demise.  The  phrase  specifies  nothing,  and,  therefore, 
18  immaterial.  I  have  mentioned  it  chiefly  to  shew  that  it 
did  not  escape  my  attention. 

The  next  lease  is  more  important.  It  is  made  by  the 
college  to  the  Brooke  family,  and  is  dated  in  the  year 
1612,  the  9th  oi  James  the  First.  It  grants  to  Thomas 
Brooke  and  Sir  Richard  Brooke  the  rectory  of  Runcorn, 
with  the  appurtenances,  for  three  lives,  with  various  ex- 
ceptions, and,  among  them,  one  concerning  the  vicar.  It 
b  thus  expressed:  "  All  the  tithes  of  wool  and  lamb;  of 
flax  and  hemp;  the  oblations  o( Easter;  all  tithes  of  calves, 
within  the  whole  parish  and  titheable  places  o{  Runcorn; 
all  the  tithes  of  Weston,  predial  as  well  as  personal,  and 
all  manner  of  other  tithes  which  the  now  vicar,  or  any 
other  vicar,  in  right  of  the  vicarage,  have  peaceably  re- 
ceived by  ancient  composition,  or  laudable  custom  or  pre- 
scription within  the  parish  of  Runcorn.^  This  is  a  distinct 
acknowledgment  by  the  coUege,  as  to  all  tithes  of  Weston, 
and  also  as  to  wool,  lamb,  flax,  and  hemp,  Easter  offer- 
ings and  calves,  and  leaves  an  opening  to  evidence  as  to 
any  other  tithes,  by  the  general  words  which  are  used. 

The  next  lease  which  I  shall  mention,  is  one  dated 
m  Geo.  the  Third,  1796,  to  Thomas  Brooke  and  Sir  Fos- 
ter CunUffe.  This  was  the  lease  in  operation  at  the  time 
the  cause  of  Cunliffe  v.  Taylor  was  before  this  Court,  and 
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1890.        which  Chief  Baron  Thompson  examined^  and  made,  in 
Masters      ^oine  respects,  the  foundation  of  his  opinion.    This,  like 
V*  the  other,  is  a  demise  of  the  rectory  in  general  terms,  with 

▼arious  eicceptions,  and,  among  them,  the  tithes  of  wool, 
lamb,  flax,  and  hemp,  and  all  the  offering  money  at  Easier ^ 
and  all  tithe  calves  in  the  titheable  places  of  Runcorn^  or 
any  part  thereof;  and  then  follows  an  exception  of  all 
tithes,  predial  and  personal,  in  Weston^  and  all  other  tithes 
belonging  to  the  vicar,  in  right  of  the  vicarage  or  church, 
in  the  same  words  as  the  last.  I  have  the  same  observa- 
t^n  to  make  on  this  as  on  the  last,  that  is,  that  it  contains 
a  clear  acknowledgment  of  the  vicar's  right  to  all  tithes 
in  WestoHj  and  to  the  tithes  of  wool,  lamb,  flax,  and  hemp, 
and  calves,  and  all  other  tithes  which  bad  been  received 
by  the  vicar. 

The  leases  made  by  the  rector  would  seem  to  acknow- 
ledge the  right  of  the  vicar  to  all  the  tithes  of  the  specifi- 
ed description  throughout  the  parish.  But  there  is  ano- 
ther set  of  contemporaneous  leases  which  cannot  be  over- 
looked, and  which,  coupled  with  parol  evidence  of  usage, 
detract  extremely,  in  some  respects,  irom  their  effect. 
I  have  mentioned  the  chapelry  of  Daresbury,  which  ap- 
pears to  extend  to  eleven  townships.  It  is,  I  think,  to  be 
inferred,  that  the  priory  reserved  to  themselves  at  the 
time  of  the  endowment  of  the  vicarage,  some  part  of  the 
ecclesiastical  emoluments  of  the  parish,  and  applied  part 
of  them  to  the  service  of  this  chapeL  All  the  provision  of 
the  chaplain  is  uniformly  considered  as  parcel  of  the  rec- 
tory, and  occasionally  granted  as  such  to  him  at  the  time 
of  his  appointment,  and  for  the  period  during  which  he 
shall  execute  its  duties.  It  does  not,  however,  appear, 
from  the  very  early  documents,  that  the  connection  be- 
tween the  Lenten  roll  and  the  chapelry  had  then  begun. 

The  abbot  and  convent,  by  a  deed  dated  in  1531*,  the 
25th  of  Henry  the  Eaghth>  after  granting  to  one  Grhns- 
ditch  the  tithes  of  grain  and  hay  of  certain  townships,  grant 
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him  the  Lenien  roll  for  ninety-nine  years,  the  words  are         IBdO. 
these :  "  Necnon  omnia  ei  singula  quadrageHmaUa  decima*      maitbes 
Ua  vel  imposlerum  decimanda,  vacaia  le  Lenien  Roll,  infra     _     v. 
parochiam  de  Daresbury  in  com,  pradicto,  modo  in  tenure 
Pel  oecupatione  prafati  TJkonue  Grimsditche''  In  the  36th 
otElix,  1594,  there  is  a  lease  to  Brereton  and  Egerton^ 
which  I  have  already  noticed,  because  it  mentions  the  vicar. 
It  grants,  for  twenty-one  years,  the  tithes  of  corn  and 
grain,  and  hay  and  grass,  in  a  variety  of  townships,  and 
then  *'  all  the  Easter  book  and  Lent  roO,  except  such  part 
thereof  as  belong  to  the  vicar." 

Several  other  leases  are  produced  exactly  in  the  same 
terms*  In  1703  one  Henchman  having  been  nominated  cu- 
rate, in  1705,  two  years  afterwards,  a  lease  is  made  to  hbn, 
including  the  Lenten  roll  of  Daresbury^  for  twenty-one 
years.  In  1735,  a  gentleman  of  the  name  o( Blackburn  was 
nominated  to  the  curacy  oi  Daresbury;  and,  in  174S,  the 
college  demise  to  Blackburn,  at  a  rent  of  4/«,  certain  great 
tithes,  and  then  **  aU  the  Lenten  tithes  now  or  heretofore 
titheable,  or  after  to  be  tithed,  commonly  called  the  Easter 
roQ  of  the  parish  of  Darcsbury,  heretofore  in  the  occu- 
pation of  Henchman,  for  twenty-one  years."  Mr.  Black" 
bum,  by  his  will,  bequeathed  this  lease  to  his  successor, 
upon  condition  that  he  paid  the  4/.  rent  to  the  college. 
The  last  lease  of  this  subject  b  a  demise,  dated  4&  George 
the  Third,  in  the  year  1809,  by  which  the  college  grant 
to  Joseph  Scott,  then  curate,  certain  great  tithes,  and  the 
Lenten  roll,  to  hold  for  his  life,  if  he  should  so  long  con- 
tinue curate. 

Such  is  the  documentary  evidence.  It  seems  impossible, 
widi  such  evidence,  to  give  to  the  general  expression  in  the 
Ecclesiastical  Survey,  the  meaning,  that  the  vicar  was  en- 
titled to  all  the  small  tithes  of  the  parish.  That  con- 
struction is  negatived  by  every  other  document  which  haa 
been  produced.    But,  there  can  be  no  question,  that 
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1830.  every  one  of  those  documents  authorizes  us  to  presume 
that  the  amount  mentioned  in  the  Ecclesiastical  Survey 
was  composed  of  the  produce  of  Iamb,  wool,  hemp,  flax, 

I  must  now  proceed  to  inquire  what  effect  the  parol 
testimony  has  upon  the  question.  I  include  under  this 
head,  the  terriers  produced,  which  are  only  two,  one  in 
1698,  the  other  in  1778,  both  signed  by  the  vicar  and 
two  churchwardens;  and  the  last  has,  in  addition,  the  sig- 
nature of  some  parishioners.  They  agree  in  almost  every 
particular.  They  both  purport  to  be  an  account  of  the 
profits  and  possessions  of  the  vicarage  only,  and  both 
mention  certain  customary  payments;  but,  as  I  am  not  now 
considering  any  question  of  modus,  it  will  be  more  per- 
sipicuous  not  to  notice  them,  but  to  presume,  that  when 
they  state  the  vicar  to  be  entitled  to  a  customary  payment 
in  lieu  of  tithes,  they  represent  him  as  entitled  to  that 
tithe.  They  represent  him  as  entitled  to  every  species  of 
tithe  in  the  township  of  Weston.  In  Upper  and  Lower 
Runcorn^  they  give  him  the  Easter  offerings — Sd.  for  every 
couple;  Irf.  for  every  widow  or  widower ;  1 4rf.  for  every  other 
person;  calves,  wool,  lamb,  hemp,  and  flax, agreeing,  as  to 
the  two  townships,  entirely  with  the  specification  in  the  do- 
cuments. In  Clifton^  they  give  him  a  modus  for  tithe  hay, 
and  another  modus  for  other  tithes,  duties,  and  rights.  The 
next  item  gives  him  wool  and  lamb  through  all  the  parish 
except  CUfion,  and  Sir  /2.  Brooke's  demesnes  in  Norton; 
and  also  hemp  and  flax,  except  in  the  following  town- 
ships, Sutton^  Aston,  Aston  Grange,  Norton,  StockAam, 
Moss-side,  HaUon,  Walton,  and  ThelwalL  Now,  it  must 
be  understood,  that  this  exception  means  only  that  the 
vicar  is  not  entitled  to  hemp  and  flax  in  kind  in  these 
townships,  and  can  have  no  other  construction,  because, 
in  subsequent  items,  the  terriers  describe  the  vicar  as  en- 
titled to  certain  money  payments,  in  every  one  of  these 
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townships,  in  lieu  of  tithes  of  hemp  and  flax.    The  same         1930. 
items  of  the  terriers  give  a  money  payment  for  tithes  of      masters 
calves,  except  in  Hcdlon  and  Walton.  ^' 

Fletcher. 

The  terrier  of  1796  states,  that  all  the  other  tithes 
throughout  the  residue  of  the  parish,  are  reputed  to  be- 
long to  Christ  Churchy  in  Oxford^  and  are  received  by 
their  several  lessees.  The  terrier  of  1779,  agreeing  in 
everything  else  with  that  of  1696,  omits  this  last  statement 
altogether.  These  terriers  strengthen  and  confirm  all  the 
documents  which  specify  the  vicarial  tithes.  They  almost 
entirely  correspond  with  them,  and  render  it  difficult  to 
put  upon  the  Ecclesiastical  Survey  the  construction,  that 
it  meant  the  whole  small  tithes  of  the  parish. 

I  must  now  proceed  to  that  which  is  strictly  parol  tes- 
timony. Before  I  proceed  to  examine  this  part  of  the 
subject,  I  must  dispose  of  the  question,  which  was  debated 
at  the  hearing,  as  to  the  admissibility,  as  evidence,  of  the 
proceedings  in  the  former  cause  of  Cunliffe  v.  Taylor. 
The  depositions  in  that  cause  were  read  de  bene  esse,  in 
instances  in  which  the  witnesses  were  dead.  That  these 
depositions  were  legal  evidence  cannot,  I  think,  be  possi- 
bly controverted.  That  cause  was  between  the  same 
parties,  and  upon  the  same  point;  the  lessee  of  the  rec- 
tory was  the  plaintifT,  and,  in  addition  to  some  occupiers, 
the  vicar  was  a  defendant.  The  controversy  in  the  cause 
related  to  the  tithe  of  potatoes  in  several  of  the  townships, 
of  which  one,  namely  Halton,  is  in  question  now.  But 
it  is  evident,  from  the  pleadings,  the  depositions,  and  the 
judgment  of  the  Court  pronounced  by  Chief  Baron 
Thompson,  that  the  rights  of  the  parties  were  supposed 
chiefly  to  turn  on  a  more  general  question,  viz.  which  of 
these  two,  the  rector  or  the  vicar,  was  entitled,  generally, 
to  the  small  tithes  of  the  parish.  The  controversy  is  the 
same  in  this  case.  It  is  quite  plain,  that  the  question  was 
considered,  and  that  the  Court  had  a  strong  impression  in 
favour  of  the  vicar. 
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}^^  But,  though  the  preralence  of  this  opuiion  in  the  mind 

of  the  Chief  Baron  is  manifest,  it  seems  to  me  equaUy 
plain,  that  the  point  decided  was,  that,  whateTcr  might  be 
Ae  rights  of  the  dean  and  chapter  as  the  rector,  the  plain* 
tifi^  their  lessee,  had  not,  by  his  lease,  any  title  to  the  tithe 
in  dispute,  the  tithe  of  potatoes:  if  it  belonged  to  the  rec- 
tor,  it  remained  in  him,  and  was  not  demised. 

Though  this  was  the  point  on  which  the  decree  turned, 
the  depontions  are  not  the  less  CTidence  between  the 
present  parties,  who  are  the  same;  and  the  same  point 
being  in  issue  between  them,  I  think  myself  bound  to  re- 
ceiTc  the  depositions  in  the  firmer  case  as  evidence. 

It  is  not  my  purpose  to  state  the  testimony  in  detaiL 
That  course  would  rather  confuse  and  perplex,  than  tend 
to  give  perspicuity  and  clearness  to  the  opinion  I  enter- 
tain, and  would  be  of  interminable  length.  There  are 
nearly  forty  examinations  in  the  old  cause,  and  above 
fifty  in  the  present  cause,  though  not  quite  so  many  wi^ 
nesses,  because  some  of  the  examinations  are  cross-ex- 
aminations; many  of  these  witnesses  express  themselves 
with  very  little  precision;  many  profess  their  ignorance  of 
die  general  customs  of  the  parish,  and  speak  only  of  their 
own  particular  township.  Some,  speaking  from  ancient 
recollection,  fall  into  evident  mistakes;  it  is  sometimes 
difficult  to  decide  whether  the  witness  means  to  speak 
generally  of  the  parish,  or  of  some  particular  townships, 
or  of  what  townships. 

After  a  careful  collation  of  the  i>arol  evidence  in  both 
causes,  I  think  myself  entitled  to  assume,  that  certain  facts 
are  sufficiently  proved  to  be  acted  upon,  while  others  are 
left  in  doubt.  I  wiU  state  the  result  to  which  I  have  come, 
so  far  as  they  appear  to  me  to  be  material  to  the  decision 
of  thb  case* 

It  is,  I  think,  established,  so  as  not  to  be  subject  to  con- 
troversy,  that  the  tithes  of  pigs  and  geese  throughout  the 
parish,  except  in  Weston,  were  received  by  the  general 
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lessee  of  the  rectory  in  right  of  the  rector.  I  think  it  1830. 
further  established  by  a  preponderance  of  evidence,  so  h^^stemb 
great  as  to  decide  it^  that  the  lessee^  by  the  like  authority, 
received  almost  generally,  throughout  the  parish,  two 
small  payments,  called  the  smoke-penny  and  the  egg^ 
penny.  I  think  it  quite  estabUshed,  that  the  curate  of 
Daresburtf,  in  right  of  the  rector,  received  withio  the 
chapelry,  that  is,  half  of  the  parish,  a  payment  for  a  calv- 
ing cow,  and  for  what  is  called  a  barren  cow,  and  that 
these  were  for  the  calf  and  milk  respectively.  I  think  it 
equally  well  proved,  that  the  vicar,  throughout  the  parish, 
received  the  tithe  of  wool  and  lamb;  and  I  think  that 
there  is  a  great  preponderance  of  testimony  to  shew,  that 
he  received  the  tithe  of  hemp  and  flax  also,  throughout 
the  parish,  so  that  I  must  consider  him  as  entitled  to  it. 
It  seems  to  me  to  be  in  like  manner  clearly  proved,  that 
no  tithes  of  turnips  or  agistment  have  been  habitually  paid 
to  any  body;  that  the  tithe  of  potatoes,  a  new  culture, 
was  in  dispute,  and  was  not  rendered  to  either  party  in 
such  a  manner  as  to  afford  any  evidence  upon  the  right; 
that,  after  the  decision  of  the  last  cause,  there  prevailed  a 
strong  opinion  in  the  parish,  that  the  dismissal  of  the 
lessee's  bill  had  established  the  vicar's  right  to  the  tithe  of 
this  article,  and  that  the  then  vicar,  AUcock,  might  have 
received  it,  but  the  state  of  his  fortune,  and  the  generosity 
of  his  temper,  engaged  him  to  waive  his  supposed  right* 
'  I  have  now  stated  the  result  of  the  whole  evidence, 
which  has  appeared  to  me  to  be  material  to  the  principal 
question  I  have  to  dispose  of;  that  question  is,  whether 
the  vicar  has  shewn  a  title  to  those  tithes  he  claims,  but 
which  be  has  not  habitually  received.  I  have  examined  it 
the  more  anxiously,  because  the  late  Chief  Baron  Thompson 
had,  as  it  appears  to  me,  in  disposing  of  the  last  case,  that 
impression.  He  says,  that  the  ordinary  situation  of  the 
rector  and  the  vicar  is  in  this  case  reversed,  that  the 
vicar  has  the  primd  facie  right,  and  that  the  rector  must 
shew  the  exceptions.    I  regret  that  I  do  not  think  myself 


48  EQUITY  CASES  IN  THE 

1930.  concluded  by  the  decree  in  that  cause,  and  that  I  am  com- 
pelled to  exercise  my  own  judgment  upon  the  point.  I  do 
not  dispute  any  general  proposition  which  I  find  esta- 
blished. It  is  the  general  rule,  that  the  rector  has  the 
common  law  right,  and  that  the  vicar  must  prove  bis  case. 
I  think  it  also  the  rule,  that  when  the  vicar  produces  an 
endowment,  and  that  instrument  contains  a  gift  of  the 
small  tithes  in  general  terms,  the  grant  will  clothe  the 
vicar  with  a  primd facie  right  to  every  tithe  of  that  de- 
scription, whether  neglected  or  newly  introduced;  and  it 
18  thrown  upon  the  rector,  or  any  one  else  who  would 
narrow  or  limit  the  grant,  to  make  out  his  case. 

I  find  it  also  suflSciently  established,  that  though  no 
endowment  to  this  effect  can  be  produced,  its  ancient  ex- 
istence may  be  inferred  from  usage.  As  it  is  a  matter  of 
inference  and  presumption,  it  must  depend  upon  drcum- 
stances.  The  circumstances  which  have  usually  afforded 
this  presumption,  I  will  state,  in  the  words  of  Chief 
Baron  Thompson  himself,  as  they  are  found  in  Byam  v. 
Booths  in  1816,  reported  by  Mr.  Price  in  his  second  vo- 
lume (a):  '^  It  is  admitted,**  the  Chief  Baron  says,  "  that  the 
vicar  b  entitled  to,  and  has  received,  all  small  tithes,  ex- 
cept agistment,  and  no  other  person  has  been  shewn  to 
have  received  that.  Now,  it  is  a  common  rule,  that  if 
you  shew  that  the  vicar  has  received  all  that  has  been 
paid,  be  must  be  taken  to  be  entitled,  not  only  to  those, 
but  all  others  of  new  introduction,  although  never  before 
paid.'*    To  this  I  subscribe  entirely. 

Apply  these  principles  to  this  case: — The  usage  is,  that 
the  vicar  has  received  the  tithes  of  wool,  lamb,  flax,  and 
hemp,  throughout  the  parish,  and  tithe  calf  through  one 
half  of  the  parish;  and  on  the  other  hand,  that  the  lessees 
of  the  rectory  have  received  pigs,  geese,  smoke-penny, 
egg-penny,  and  the  tithe  of  calves  and  of  milk,  and  some 
personal  tithes,  through  the  other  half  of  the  parish. 

(«)  2  Price,  271;  8  Eagle  &  Y.  725. 
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If  you  look  back  to  the  written  evidence,  you  will  find         1830. 
the  terriers  describing?  him  as  entitled  to  certain  specified       "*'' 
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tithes,  namely,  wool  and  Iamb;  and,  in  certain  townships,  v. 

hemp,  flax,  and  calves;  and  the  earliest  of  these  terriers 
stating  the  reputation,  that  all  other  tithes  belong  to  the 
college.  They  give,  as  the  law  does,  the  general  right  to 
the  rector,  and  treat  the  vicar  as  entitled  by  exception. 

All  the  leases,  back  to  the  reign  of  Henry  the  8th, 
are,  in  substance,  to  the  same  efiect.  The  grant  to  the 
lessee  is,  in  general  language,  of  the  rectory  with  its  ap- 
purtenances, and  the  exception  in  favour  of  the  vicar  is 
always  an  enumeration  of  specific  articles,  nearly  corres- 
ponding with  the  usage.  In  no  one  instance  is  the  reserva- 
tion of  the  small  tithes  in  general  terms.  Lastly,  there  is 
the  Ecclesiastical  Survey,  upon  which  so  much  reliance  has 
been  placed. 

Would  it  not  be  a  violent  construction  to  hold,  upon  the 
context  of  this  (the  Ecclesiastical  Survey),  that  decimis 
nnmUis  meant  the  whole  small  tithes,  in  defiance  of  the 
vast  body  of  evidence  opposed  to  this  construction?  The 
phrase  itself  does  not  necessarily  import  more,  than  that 
27«.  of  the  emoluments  of  the  vicarage  arise  from  small 
tithes*  So  understood,  it  is  consistent  with  all  the  other 
documents,  and  with  the  usage;  in  the  other  sense,  it  is 
contradicted  by  all  of  them,  and  stands  alone. 

There  b,  therefore,  as  it  appears,  no  ground  to  impute 
any  thing  to  the  vicarage,  out  of  Weston^  beyond  tithes  of 
wool  and  lamb,  flax  and  hemp,  of  the  whole  parish;  and 
the  tithe  of  calf  of  about  one  half  of  it. 

To  the  rectory  must  be  imputed  the  tithes  of  pigs  and 
geese  over  the  whole  parish,  except  Weston;  smoke-penny, 
egg-penny,  £a«/^r  offerings,  and  oblations,  to  a  considerable 
extent,  within  Daresbury;  the  tithes  of  calves  and  of  milk 
within  the  same  limits.  Upon  this  statement  of  the  facts,  the 
question  I  have  to  put  is,  whether,  in  the  language  of  Chief 
Baron  Thompson^  the  receipt  of  the  vicar  is  a  receipt  of 
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1830.         all  that  has  been  paid^  so  as  to  authorize  the  presump- 
tion^  that  the  endowment  entitled  him  to  every  thing  neg- 
p.  lected,  and  to  every  thing  of  new  introduction; — whetlier 

the  vicar  is,  in  respect  of  the  small  tithes,  in  the  situation 
of  rector.  The  statement  of  the  fact  is  an  answer  to  the 
question;  no  ground  is  laid  for  any  such  presumption. 
The  common  law  right  remains  in  the  rector,  and  the 
vicar  must  prove  his  case  in  the  usual  way.  In  Weston,  as 
I  have  already  said,  a  sufficient  ground  is  laid  for  the  pre- 
sumption. 

In  those  townships  within  the  chapelry  of  Daresbury 
in  which,  besides  the  pigs  and  geese  rendered  uniformly 
to  the  family  of  Brooke,  as  lessees  of  the  rectory,  the 
tithes  of  calves  and  milk,  by  money  payments  of  Gc/.  and 
3</.,  together  with  other  oblations,  were  paid  either  to  one 
or  other  of  the  persons,  there  can  be  no  colour  for  the  pro- 
position. The  sole  question  to  be  seriously  considered  is, 
whether  it  would  be  proper  to  presume  it  as  to  the  town- 
ships not  within  the  chapelry,  and  excluding  Weston.  As  to 
them,  it  seems  to  me,  as  I  have  already  stated,  that  whatever 
tithes  of  lamb  and  wool,  flax,  hemp,  and  calves,  have  been 
rendered,  have  been  received  by  the  vicar,  and  his  receipt 
has  been  sufficiently  extensive  to  establish  his  title  to  them. 
But  even  there  he  has  received  nothing  more;  and  in  these 
very  townships,  pigs,  and  geese,  and  an  egg-penny  have  been 
received  by  the  lessee  in  right  of  the  rector,  together  with 
other  ecclesiastical  emoluments.  I  cannot,  therefore,  con- 
sider the  vicar*s  receipt  as  a  receipt  of  all  small  tithes  that 
were  rendered,  even  in  these  townships.  It  is  not  a  case, 
therefore,  for  the  general  presumption  stated  by  Chief 
Baron  Thompson,  I  can  find  no  other  circumstances 
capable  of  supplying  this  defect  in  the  vicar*s  case;  on 
the  contrary,  the  history  of  the  parish  increases  the  pro- 
bability, that  the  provision  for  the  vicar  was  of  a  limited 
description.  I  must  conclude,  therefore,  that  the  vicar 
has  shewn  no  general  right  to  the  whole  small  tithes 
of  any  portion  of  the  parish  except  Weston. 
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I  come  now  to  the  next  part  of  the  case,  which  regards         18:^- 
the  moduses.     It  will  be  convenient  to  commence  with  the       w..,„„. 
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questions  respecting  the  relief  to  be  granted  against  the  v. 

,    -  Fletcher. 

respective  detendants. 

The  two  first  defendants  are  Fletcher  and  Banks,  They 
occupy  in  fF'eston  and  Runcorn.  I  do  not  discover  in 
which  of  the  Rtincorns^  whether  Higher  or  Lower*  I  do 
not  think  this  uncertainty  material.  They  both  seem  sub- 
ject to  the  same  customs.  First,  as  to  fPeston,  I  repeat, 
that  the  vicar  has  an  undisputed  and  indisputable  title  to 
every  sort  of  tithe  in  Weston.  The  plaintiff  must  have  a 
decree  against  them,  for  clover  and  other  grass,  turnips,  and 
agistment,  and  potatoes  if  he  chooses.  To  the  other  tithes 
claimed  by  the  bill  against  these  defendants,  they  rely  up- 
on moduses.  These  tithes  are  hay,  calves,  and  milk,  lamb, 
and  wool.  They  aver  that  3d.  is  payable  for  a  calf,  \d, 
for  every  cow  in  lieu  of  milk,  3d.  for  every  lamb,  and  Irf. 
for  every  fleece  of  wool.  As  to  the  hay,  they  say  that  2s* 
is  payable  for  every  acre  of  upland,  and  4*s.  for  every  acre 
of  salt  marsh  meadow,  in  lieu  of  the  hay  made  from  them, 
and  of  agistment  upon  them.  I  have  already  stated  that 
I  think  there  is  no  evidence  to  establish  these  hay  moduses. 
The  plaintiff  must,  therefore,  have  a  decree  for  the  tithe 
hay  in  Weston. 

As  to  the  other  moduses,  I  will  state  the  result  without 
naming  the  witnesses  or  reading  their  particular  expres- 
sions. I  am  quite  satisfied  with  the  result,  though  there 
is  hardly  any  result  which  is  not  opposed  by  some  expres- 
sion of  some  one  witness  or  other.  I  have  adopted  what 
is  established  by  so  great  a  preponderance  as  to  leave  no 
doubt  in  my  mind  of  the  truth  of  the  conclusion  to  which 
I  have  come,  and  to  justify,  in  my  judgment,  the  course  I 
intend  to  take. 

First,  I  think  all  the  parol  testimony,  both  in  the  old 
and  in  the  present  cause,  shews  that  these  payments  were 
actually  made.    In  no  one  instance,  that  I  have  perceived, 
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1830.         is  it  stated  that  the  payment  was  made  in  kind;  and  wher- 

M%sTER8       ®^®'  ^^^  witness  expresses  himself  so  as  to  explain  in  what 

v*  mode  the  tithe  was  rendered  to  the  vicar,  he  mentions  these 

Fletcher. 

identical  payments.  The  object  of  many  of  the  interroga- 
tories being  rather  to  ascertain  to  whom  the  tithe  was  paid, 
than  howy  the  witnesses  often  say  no  more  than  that  it  was 
rendered  to  the  vicar  or  to  the  curate;  but  as,  wherever  it 
is  specified,  which  it  is  in  many  instances,  the  specification 
presents  to  our  view  those  identical  payments,  and,  not  un- 
frequently,  it  is  from  the  very  same  witness.  I  cannot  con- 
sider that  general  language  as  any  contradiction  to  the 
positive  evidence  of  these  money  payments.  I  conclude, 
therefore,  that  the  parol  testimony  proves  them. 

The  parol  testimony  goes  a  great  way  back:  many  of 
the  witnesses  being  very  old  persons,  and  informed  by  still 
older  persons  then  dead.  If  there  were  no  evidence  but 
what  is  parol,  I  should  think  it  impossible  to  resist  the  in- 
ference that  these  payments  ought  to  be  established  as 
moduses.  But  it  appears  to  me,  that  the  terriers  are  op- 
posed to  this  hypothesis;  they  both  state  that,  in  the  two 
Runcoms,  wool,  lamb,  hemp,  and  flax,  are  received  in  kind, 
and  that  id.  was  paid  for  a  calf.  I  think  the  true  con- 
struction of  what  they  say  as  to  Weston  is,  that  all  were 
rendered  in  kind;  though  I  cannot  say  that  this  is  clear  of 
doubt,  because,  in  speaking  of  Runcorn,  they  use  the  ex- 
pression '*in  kind,"  and  do  not  use  it  as  to  Weston.  AU 
the  other  documentary  evidence,  the  Ecclesiastical  Survey, 
the  Minister's  accounts,  and  the  leases,  are  equivocal,  be- 
cause they  are  silent,  and  have  nothing  upon  the  face  of 
them  distinctly  to  decide  the  point.  They  are  capable  of 
receiving  either  one  construction  or  the  other  from  collat- 
eral or  subsequent  testimony. 

The  case  comes  to  this,  that  the  two  terriers  are  opposed 
to  the  parol  testimony  carried  a  long  way  back,  and  even, 
1  conceive,  beyond  the  date  of  the  last  of  these  terriers,  that 
is,  beyond  1778.     In  these  circumstances,  what  is  it  fit  for 
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the  Court  to  do?  To  take  upon  itself  the  decision  of  this         1830. 
question?     It  appears  to  me  to  be  the  very  occasion  in 
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which  the  aid  of  a  Jury  should  be  required  by  the  Court.  v. 

There  is  no  legal  objection  to  any  of  the  moduses.  It  had 
formerly  been  held,  that  3d.  for  a  lamb  was  rank,  but  that 
opinion  appears  afterwards  to  have  been  overruled. 

The  question,  therefore,  is  on  the  fact,  and  on  the  in- 
ference which  ought  to  be  drawn  in  this  case  of  conflicting 
testimony.  It  is  proper  for  a  Jury,  and  what  1  ought  to 
do,  is,  if  the  vicar  desires  it,  to  direct  an  issue  on  the  mo- 
duses of  3d.  for  a  calf;  Id.  for  a  cow,  in  lieu  of  milk;  3d.  for 
a  Iamb;  and  le^.  for  a  fleece.  If  he  rejects  it,  to  dismiss 
his  bill  as  to  these  tithes,  so  far  as  respects  Weston. 

I  am  of  opinion,  that  I  must  take  the  same  course  as  to 
the  two  Runcoms:  in  all  respects  but  one,  the  evidencCj 
as  to  these  two  townships,  is  the  same  as  the  evidence  re- 
specting Weston.  In  one  particular  it  is  more  favourable 
to  the  vicar.  The  terriers  expressly  mention,  that,  in  these 
townships,  lamb  and  wool,  and  hemp  and  flax,  are  rendered 
in  kind,  and  that  4fd.  is  paid  for  a  calf.  The  terrier  of 
1778  so  states;  but  much  parol  testimony  says  otherwise. 
It  is  for  a  Jury  to  decide  how  far  these  terriers  are  con- 
clusive. The  bill  must  be  dismissed,  so  far  as  it  seeks 
tithes  of  hay,  clover,  and  other  grass,  of  turnips  and  agist- 
ment,  in  Runcorn;  and  potatoes,  if  it  be  sought. 

The  defendant  Prescott  occupies  only  in  the  Runcoms. 
What  I  have  said  on  these  townships,  as  applied  to  Banks 
and  Fletcher^  disposes  of  the  case  as  to  Prescott. 

The  bill  must  be  dismissed,  so  far  as  it  seeks  an  account 
of  hay,  clover,  and  grass,  agistment,  and  potatoes.  The 
question  as  to  calves,  milk,  lamb,  and  wool,  may  be  tried  in 
an  issue,  if  desired  by  the  vicar.  However,  I  ought  to 
mention  that  Prescott^  with  some  other  defendants  who 
answered  with  him,  pleaded  a  modus  of  M.  for  a  calf,  and 
not  3d.  They  adopt  the  representation  in  the  terriers. 
But  the  whole  of  the  parol  evidence  speaks  of  3d*  as  the 
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1830.         modus  for  a  calf,  as  paid  de  facto  for  many  years.    I  must, 
"""^  therefore,  either  decree  the  tithes  in  kind  in  respect  of 
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V,  calves  against  him,  or,  disregarding  his  plea^  give  him  the 

Fletcber 

benefit  of  the  evidence.  I  think  I  am  warranted  by  au- 
thorities in  declining  to  make  a  decree  for  tithes  in  kind 
in  opposition  to  so  much  evidence  of  a  modus,  especially  as 
some  part  of  this  evidence  is  produced  by  the  plaintiff. 
I  allude  to  Scott  v.  Fenivick,  to  be  found  in  Gwill.  l/i^oO, 
from  Chief  Baron  Skynner's  manuscript.  The  testimony 
I  refer  to,  as  being  the  plaintiff's  evidence,  is  that  of  Mr. 
Sewell,  nephew  and  collector  for  the  late  vicar  Allcock. 

Saunders,  BtdmeVy  or  BalmeTf  and  Hatton,  answer  joint- 
ly with  Prescotty  and  make  the  same  defence*  Saunders 
occupies  in  Halton,  which,  in  some  parts  of  these  volum- 
inous proceedings,  is  stated  as  being  within  the  chapehry; 
but  as  Saunders  himself  does  not  say  so  in  his  answer,  but, 
on  the  contrary,  pleads  a  modus  of  4e^.  for  a  calf,  I  shall 
take  it  as  he  puts  it. 

Bahner  occupies  in  Acton  Grange^  which  is  within  the 
chapelry. 

Peter  Hatton  occupies  in  Aston,  which  is  not  within 
the  chapelry,  but  in  the  same  situation  with  the  township 
of  Runcorn, 

Upon  these  facts,  as  to  Saunders  and  Peter  Hatton^ 
who  are  to  be  taken  as  not  within  the  chapelry,  and, 
therefore,  as  in  the  same  situation  with  the  Runcorns^  the 
same  decree  must  be  made  as  against  Prescott,  that  is,  the 
bill  must  be  dismissed,  so  far  as  it  seeks,  against  them, 
tithes  of  turnips,  potatoes,  and  agistment,  and  issues  di- 
rected as  to  calves,  milk,  wool,  lambs,  and  fleece.  The  vicar 
would  have  been  entitled,  if  he  had  demanded  it,  to  an  ac- 
count for  hemp  and  flax,  but  he  does  not  require  it. 

Balmer  occupies  in  Acton  Grange,  which  is  both  stated 
by  him,  and  proved,  to  be  within  the  chapelry;  and  6rf.  for 
a  calf  and  3d.  for  a  barren  cow,  as  it  is  called,  but  which 
appears  to  be  for  milk,  have   been  paid  to  the  curate. 
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The  decree,  therefore,  must  be  the  same  in  his  case  as         1830 
the  other,  except  that  the  bill  must  be  dismissed,  not  only 
as  to  agistment,  turnips,  and  potatoes,  but  also  as  to  calves  v. 

and  milk.  Fletchc 

The  next  answer  is  that  of  Samuel  Beycrqft,  James 
Ditchfield,  and  Thomas  Banner :  Bei/croft  occupies  in  the 
township  of //a/Zon;  DiichfieUy  in  TAelwall;  and  Banner, 
in  the  township  of  Daresbury.  All  these  are  clearly 
within  the  chapelry.  The  tithes  sought  agamst  them  by  the 
bill,  arc  calves,  milk,  lambs,  wool,  agistment,  turnips,  and 
potatoes.  The  vicar  is  not  entitled  to  the  tithes  of  agist- 
ment, turnips,  and  potatoes,  upon  the  principle  I  have 
stated  much  at  length,  nor  to  calves  and  milk,  because 
these  tithes  have  been  rendered  to  the  curate  as  lessee  of 
the  rectory ;  and  they  deny  having  had  lambs  and  wool, 
and  I  do  not  see  there  is  any  proof  contradicting  the  an- 
swer. The  bill,  therefore,  must  be  dismissed  against  them 
generally. 

The  last  is  Sir  Richard  Brooke,  who  occupies  in  Nor- 
ton. Norton  is  not  in  the  chapelry.  The  same  tithes  de- 
manded against  other  defendants  generally,  are  demand- 
ed against  him,  that  is,  calves,  milk,  Iambs,  and  wool, 
agistment,  turnips,  and  potatoes.  The  bill  must  be  dis- 
missed against  him,  upon  the  principle  I  have  stated  as  to 
agistment,  turnips,  and  potatoes,  no  vicar  ever  having  re- 
ceived these  articles.  He  pleads,  as  to  calves,  the  modus 
of  4rf.  for  a  calf,  as  the  other  defendants;  I  have  already 
explained  why  I  treat  this  as  if  'Sc/.  had  been  pleaded. 
As  to  the  remaining  tithes  demanded  of  him,  namely, 
milk,  lamb,  and  wool,  he  sets  up  no  modus  whatever.  He 
does  not  mention  the  3^^.  for  a  lamb,  and  \d,  for  a  fleece, 
as  the  other  defendants  do;  what  he  says  is,  that  certain 
parts  of  his  possessions,  which  he  specifies,  were  the  de- 
mesnes of  the  priory,  that  Christ  Church  is  the  grantor, 
and  he  himself  is  the  lessee  of  Christ  Church,  as  a  discharge 
of  tithes.     This  is  nothing. 
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I8d0.  It  is  not  proved  that  the  lands  in  question  were  the  de- 

Masters      mesnes.   Again,  it  does  not  appear  that  this  was  one  of  the 

V.  greater  monasteries.     The  defence  is  more  plausibly  put, 

Fletcher 

when  it  is  said,  that  Sir  Richard  Brooke  claims  the  tithe 
in  question  as  belonging  to  the  rectory.  Certainly^  it  b 
not  probable  that  the  vicar  was  endowed  of  the  tithe  aris* 
ing  from  the  demesne  of  the  priory.  But  much  evidence 
contradicts  the  probability.  The  terriers  speak  of  a  pay- 
ment  of  Gs,  8d.  made  by  Brooke;  and  two  witnesses  in  the 
old  cause  speak  of  the  same  payment,  and  one  of  them, 
Samuel  Dodd^  says  it  was  made  for  Sir  Richard  Brooke's 
small  tithes. 

Under  these  circumstances,  especially  as  there  is  no 
evidence  that  the  lands  stated  were  the  demesnes  of  the 
priory,  I  see  no  reason  for  withdrawing  in  this  case,  the 
lands  in  the  occupation  of  Sir  Richard  Brooke  from  the 
common  lot  of  the  parish.  There  must  be,  therefore,  the 
same  decree  against  him,  as  an  occupier,  as  against  the 
.  other  occupiers,  with  this  difference,  that,  having  pleaded 
no  defence  to  the  lamb  and  wool,  as  the  other  occupiers 
have  done,  he  must  account  for  these  tithes  without  pre- 
judice to  his  insisting  hereafter  upon  the  same  defence  of 
modus,  on  which  the  other  defendants  rely. 

Such  is  my  view  of  this  voluminous,  complicated,  and 
confused  case.  As  to  the  great  general  question,  whether 
the  vicar  has  shewn  a  right  to  the  whole  small  tithes  of  the 
parish,  or  any  division  of  it,  I  conclude,  that  he  has  shewn 
it  as  to  Weston^  and  that  he  has  not  shewn  it  any  where 
else.  That  every  where,  out  of  the  chapelry,  he  has  shewn 
a  title  to  lamb,  wool,  calves,  milk,  hemp,  and  flax;  but  not 
to  calves  and  milk  within  the  chapelry ;  hemp  and  flax  are 
not  in  issue  in  the  cause,  and  are  not  demanded  against  any 
person. 

There  is  stated  and  proved  a  customary  payment  for  lamb 
and  wool  with  sufficient  uniformity  to  render  it  unfit  that 
any  decree  should  pass  for  an  account,  without  an  issue ; 
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and^  in  like  manner,  for  calves  and  milk  for  those  townships         1830. 
which  are  within  the  domain  of  the  vicar  and  not  of  the  cu-       ^^^ 

,  .  ,  Masters 

rate.     1  he  accounts  are  meant  to  be  directed  upon  these  «. 

principles,  and  the  rest  of  the  decree  to  be  founded  upon       '•^tcheb. 
tbem. 

As  the  vicar  has  failed,  it  would  follow  that  he  should 
so  far  pay  the  costs,  and  that  the  costs  should  be  sus- 
pended, so  far  as  the  decision  on  the  rights  is  suspend- 
ed. But  I  cannot  conceal  from  myself  that  my  conclusion 
is  directly  opposed  to  that  of  the  Court  in  the  cause  of 
Cunliffe  v.  Taylor.  The  evidence  is  somewhat  difierent, 
instruments  have  been  produced  which  either  were  not 
produced,  or  not  adverted  to,  upon  that  occasion,  and  the 
parol  evidence  is  much  more  extensive,  all  the  new  evi- 
dence being  added  to  the  old.  The  difference  of  opinion 
may  proceed  from  this  change  in  the  circumstances.  It  is 
quite  clear,  however,  that  the  last  decree  excited  a  gene- 
ral and  strong  impression  in  the  parish,  that  the  vicar  was 
entitled  to  all  the  small  tithes:  well  it  might.  His  present 
claim  and  present  bill  were  founded  on  that  impression. 

As  the  vicar  and  the  parish  acted  upon  the  impression 
received  from  the  Court,  I  think  I  ought  to  use  the  dis- 
cretionary power  often  exercised  in  Courts  of  equity,  in 
giving  no  costs  to  either  party  up  to  the  present  time.  I 
shall  say  nothing  of  the  future  costs. 
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Wednedai/,     The  Rev.  Henry  Gylby  Lonsdale,  Clerk,  Plaintiff; — 
Nov.  20th.         Henry  Heaton,  Richard  Blizard,  William  Clarke, 

Robert  Walker,  Thomas  Walker,  John  Walker, 
John  Jackson,  Christopher  Lancaster,  Robert 
Tetlow,  Isaac  Blizard,  Henry  Inskip,  and  John 
Sanderson,  Defendants. 

Evidence  of  re-  UlLL  by  the  rector  of  Bollen  juxta  BoHand^  in  the 
fhTpimen^of  ^^^^  ^'^'»^  ^^  ^'^'•*>  against  occupiers  of  land  in  the  rec 
a  farm  modut,    torv,  for  an  account  and  satisfaction  of  all  tithes,  enreat  and 

IS  inadmissible,  n     /»  » 

on  the  ground     small,  from  March,  18^6. 

evWenw  u"not        The  defendants,  by  their  answer,  stated  that  the  Rev. 

admissible  on      Richard  Dawson,  Clerk,  the  late  rector  of  the  parish, 

a  question  of  '  r  » 

private  right.       died  on  the  J^8th  February,  1826,  at  the  age  of  eighty- 

And  therefore,       ,  .  .        ,-,,  ,.         .      .n  «   • 

and  in  obedi-  three  years,  and  upwards.  1  hat,  pending  the  illness  of  the 
nil  thJ*l!ri-  ^^'^  Richard  Dawson,  and  a  few  days  before  his  deaths 
deuce  of  old        and  in  contemplation  thereof,  John  Pcmberton  Heywood, 

persons,  who  i       .  i 

deposed  to  har-  Esq.,  Contracted  with  the  owner  of  the  advowson  for  the 
pafents^Indreia-  pui'chase,  for  a  sum  of  money,  of  the  next  presentation  to 
tions  and  other  ^^g  living,  with  the  intention  of  presentinff  the  plaintiff,  on 

persons,  since  ^  ^  *^  &  r  » 

dead,  state  that  the  death  of  the  said  Richard  Dawson ;  and  that  the  plain- 
modus  was  tiff  acted  as  the  agent  of  John  Pemherton  Heywood,  in 
lllci^oi^A  ^Ix'     ^^^^  negotiation,  and  was  acquainted  with  all  the  particu- 

ticular  farm, 
wa^  rejected. 

Where  certain  payments,  alleged  to  be  farm  moduses,  were  proved  by  persons  who  had  known 
the  farms  for  many  years,  some  of  them  more  than  half  a  century,  and  who  had  actually  occupied  the 
farms,  to  have  been  uniformly  paid  to  the  rector,  in  lieu  and  satisfaction  of  the  tithes  alleged  to  be 
covered  by  the  moduses: — Ileldy  that  the  moduses  were  not  so  clearly  disproved  by  several  terriers, 
signed  by  the  rector,  churchwardens,  and  inhabitants,  containing  entries  to  the  following  eifect — 
"  Tithe  rents  due  to  the  rector^  351.  ids.  lOd.*'  "  I'he  tithes  due  to  the  rector^  are  small  tithes, 
Easter  offerings^  and  great  titheSf  for  which  last  a  composition  tithe  rent  throughout  the  parish 
is  at  present  paid  to  the  rector,^*  as  to  authorize  the  Court,  sitting  in  equity,  to  overrule  them  and 
to  disregard  the  evidence  of  usage  upon  which  they  were  founded;  and  the  terriers  being  evident- 
ly erroneous  in  some  particulars,  the  Court  refused  a  decree  fur  an  account  of  tithes  in  kind,  but  of- 
fered the  rector  an  issue,  or  to  retain  his  bill  for  a  year,  with  liberty  to  bring  an  action. 

Where  terriers  stale  tlie  rector  to  be  entitled  to  the  small  tithes  of  the  parish,  the  expression  is 
so  general  and  indefinite,  as  not  to  exclude  the  possibility  of  the  existence  of  money  payments,  in 
lieu  of  the  small  tithes;  and  therefore,  where  terriers  so  stated,  but  the  parol  testimony  proved 
money  payments,  for  nearly  a  century  back,  in  lieu  of  certain  small  tithes,  a  decree  for  tithes  in 
kind  of  those  articles  was  refused,  and  the  rector  led  to  an  issue  or  action. 

A  modus  of  one  egg  for  every  hen,  and  two  eggs  for  every  cock,  kept  on  the  farm  of  the  occu- 
pier, in  lieu  and  satisfaction  of  Uie  tithes  of  the  eg^  produced  by  such  henSf  held  void. 
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lars  thereof.     That  it  was  understood  and  believed  by  the         1830. 
parties,  that  the  said  Richard  Dawson  was  then  dying, 
and  that  about  ten  days  only  before  his  death,  the  owner  v, 

of  the  advowson  conveyed  the  next  presentation  to  Het/* 
woodf  who  paid  the  purchase-money  for  the  same,  and, 
upon  the  death  of  Dawson^  presented  the  plaintiff.  The 
defendants  submitted  that  the  presentation  of  the  plaintiff 
was  simoniacal  and  void,  and  that  his  institution  and  in- 
duction were  also  void,  and  that  he  had  never  been,  and 
was  not  the  lawful  rector  of  the  parish ;  and  they  insist- 
ed upon  such  matters  in  bar  of  his  claim,  in  the  same 
manner  as  if  they  had  pleaded  the  same  to  the  plaintiff's 
bill. 

The  several  defendants  also  set  up  faim  moduses,  for 
their  several  and  respective  farms,  and  wliich  farm  moduses 
they  alleged  to  cover  the  tithes  of  corn,  hay,  calves,  wool, 
and  lamb.  The  defendants  also  insisted  on  the  parochial 
moduses  following,  viz,  2d.  for  every  milch  cow,  called  a 
new  cow,  that  is,  a  cow  which  has  had  a  calf  within  the 
year,  kept  and  depastured  upon  the  lands  of  occupiers, 
within  the  said  parish  and  rectory,  in  lieu  and  satisfaction 
of  the  tithe  of  the  milk  of  such  milch  cow ;  1  rf.  for  every 
far  cow  or  strip,  that  is,  a  milch  cow  that  has  not  had  a 
calf  within  the  year,  kept  and  depastured  upon  the  lands 
of  such  occupiers  respectively,  in  lieu  and  satisfaction  of 
the  tithe  of  such  far  cow  or  strip,  and  the  milk  thereof; 
Id.  for  every  foal  had  upon  the  lands  of  such  occupiers, 
respectively,  in  lieu  and  satisfaction  of  the  tithe  of  such 
foal;  Id.  for  every  hive  of  bees,  had  on  the  farm  of  such 
occupiers  respectively,  in  lieu  and  satisfaction  of  the  tithes 
of  the  honey  and  wax  of  such  bees ;  one  egg  for  every  hen, 
and  two  eggs  for  every  cock,  kept  on  the  farms  of  such 
occupiers  respectively,  in  lieu  and  satisfaction  of  the  tithes 
of  the  eggs  produced  by  such  hens,  and  all  which  paro- 
chial moduses  the  defendants  stated  to  be  payable  at  Eas- 
ier,  in  every  year,  or  as  soon  after  as  demanded.    AH  the 
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1830.         defendants  stated  that  they  had  paidjthe  several  moduses 
Lonsdale      ^^  ^  period  subsequent  to  the  filing  of  the  bill. 

H  EATON.  ]vir^  Rose,  Mr.  Simpkinson,  and  Mr.  Lynch ,  for  the 

plaintiff. 

Mr.  Boteler,  and  Mr.  Monro,  for  the  defendants. 

For  the  plaintiff,  evidence  was  given  of  his  presentation^ 
institution^  and  induction;  and  passages  from  the  answer, 
admitting  the  occupation  by  the  defendants,  and  their 
perception  of  titheable  mattersi  were  read. 

For  the  defendants  many  old  witnesses  were  examin- 
ed, who  deposed  to  the  antiquity  of  the  farms,  and  to  the 
boundaries  being  the  same  in  modern  as  in  former  times* 
Several  of  these  witnesses  also  proved  the  actual  payment 
of  the  farm  moduses,  many  years  back;  some  of  the  wit- 
nesses deposing  to  having  themselves  actually  occupies! 
the  farms  forty  or  fifty  years  before,  and  having  paid  the 
moduses;  others  of  the  witnesses  deposing  to  the  farms 
having  been  occupied  by  relations  or  other  persons,  whom 
they  had  seen  pay  the  farm  moduses  in  question. 

Tlie  defendants  also  ofiered  to  give  in  evidence  the  tes- 
timony of  certain  witnesses,  who  deposed  to  having  heard 
their  deceased  parents  and  relations,  who  had  many  years 
ago  occupied  the  farms  in  question,  say,  that  the  moduses 
in  question  were  payable  and  paid  by  the  occupiers  for 
the  time  being  of  the  said  farms,  in  lieu  of  the  tithes  of 
corn,  hay,  calves,  wool,  and  lambs. 

The  last-mentioned  evidence  was  objected  to,  on  the 
part  of  the  plaintiff,  as  being  evidence  of  reputation  of  a 
private  right,  which,  it  was  insisted,  was  not  admissible. 
Morewood  v.  fVood  (a),  Weekes  v.  Sparke  {b),  fFhite  v. 
Lisle  (c),  and  Pritchet  v.  Honeybome  {d). 

(a)  14  East,  327,  n.  (c)  4  Madd.214;  3  £.&  Y.969. 

(6)  1  Maule  &  Sel.  679.  {d)  1  Younge  &  J.  135. 
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For  the  reception  of  the  evidence,  it  was  contended  by         1830. 
the  counsel  for  the  defendants,  that  Marewood  v.  fVood      ^     ^^     ^ 

'  Lonsdale 

was  on  a  question  of  a  right  to  dig  stone  on  the  lord's  v. 

waste  as  annexed  to  a  particular  estate.  That  a  difierence 
prevailed  on  the  circuits  with  respect  to  the  admission  of  such 
evidence.  That  the  enjoyment  of  an  easement  to  dig  stones 
for  twenty  years,  would  give  the  right,  but  not  so  with  re- 
spect to  tithes.  That,  in  fPeekes  v.  Sparke,  it  would 
appear  to  be  admitted,  that  a  farm  modus  was  an  except- 
ed case.  That,  in  many  cases,  a  modus  could  not  be  es- 
tablished except  by  evidence  of  reputation.  Austen  v. 
PiggoU{a)y  Moore  "^^  Bullock  {b)^  Fielder  v.  Meynell{c). 

Lord  Chief  Baron. — I  can  do  nothing  else  in  this  case 
than  follow  what  I  consider  to  be  the  rule  on  this  subject, 
and  which  I  have  already  acted  upon,  and  know  to  be  in 
accordance  with  the  opinion  of  the  other  Judges.  All  I 
fian  do  is,  if  the  defendants  desire  it,  to  put  this  question 
in  a  proper  course  for  argument  before  another  tribunal. 

Evidence  rejected. 

In  support  of  the  farm  moduses,  and  of  the  parochial  mo- 
duses,  the  defendants  gave  in  evidence  two  terriers;  one 
dated  in  176i,  and  the  other  in  1770,  both  containing  the 
following  entry,  under  the  head  tithes: — ''  The  tithes  due 
to  the  rector  are,  small  tithes,  Easter  offerings,  and  mo- 
duses in  lieu  of  all  general  tithes  payable  out  of  the  lands 
throughout  the  whole  parish.*'  The  defendants  also  prov- 
ed, by  many  old  witnesses,  the  payment  of  the  parochial 
moduses,  and  the  general  reputation  that  such  moduses 
were  payable  in  respect  of  the  articles  stated  by  the  answer 
to  be  covered  by  such  moduses. 

(a)  Cro.  Eliz.  736;  Moo.  911;      297. 
1  Eagle  &  Y.  151.  (c)  2  M<Cleland  &  Younge. 

(6)  Cro.  Jac.  501 ;  1  Eagle  &  Y. 
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1830.  For  the  rector,  and  to  rebut  the  evidence  of  the  defend- 

/""^''^  ants,  were  produced  several  terriers,  signed  by  the  rector, 

o.  churchwardens,  and  some  of  the  inhabitants;  all  of  them 

mentioned  the  rector*s  right  to  glebe  lands,  but  none  of 
them  referred  to  tithes  as  payable  to  him.  The  first  ter- 
rier was  dated  in  1684,  and  contained  the  following  entry: 
— "  Tithe  rents  due  to  the  rector,  3bL  I6s.  lOrf.  The  next 
terrier,  which  was  dated  in  1690,  after  noticing  the  rector's 
right  to  the  glebe  lands,  contained  the  following  words: — 
"  In  tythe  rent  to  the  parson,  o5L  per  onnum.'^  Terriers, 
dated  respectively,  1693,  1716,  1743,  1748,  and  two  with- 
out date,  all  of  which  noticed  the  glebe  lands,  but  made 
no  mention  of  tithes.  A  terrier,  dated  26th  Juney  1677, 
signed  by  Richard  Dawson,  the  rector,  two  churchward- 
ens, (one  named  Isaac  Blizzard  J,  and  four  principal  inhab- 
itants, containing  the  following  passage : — "  The  tithes 
due  to  the  rector  are,  small  tithes,  Easter  offerings,  and 
great  tithes,  for  which  last  a  composition  tithe  redt 
throughout  the  parish  is  at  present  paid  to  the  rector^ 
Terriers,  of  the  years  1781,  1786,  1809,  1817,  and  18:25, 
being  almost  verbatim  copies  of  the  lease  of  26th  June, 
1777,  were  also  produced  on  the  part  of  the  plaintiff. 

For  the  plaintiff,  it  was  contended,  that  the  moduses 
were  not  supported  by  any  satisfactory  evidence,  there 
being  no  actual  documents  produced,  nor  even  any  re- 
ceipts for  the  moduses. — That  the  parol  evidence  on  the 
part  of  the  defendants  was  irreconcilable  with  the  two 
terriers  produced  by  them,  and  wholly  at  variance  with 
the  terriers  proved  by  the  plaintiffs. — That  the  greater 
part  of  the  witnesses  were  ignorant  persons,  the  depositions 
of  nearly  the  whole  of  them  being  signed  by  them  as  marks- 
men, and  nearly  all  the  witnesses  appeared  to  be  related 
to  or  connected  with  some  of  the  defendants.— That  the 
Court  would  not  be  satisfied  with  parol  evidence  alone,  with- 
out any  documents  or  deeds,  the  evidence  being  most 
meagre  and  unsatisfactory. — That  there  was  no  evidence 
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of  the  antiquity  of  the  farm,  nor  of  the  payments. — That  on         1830. 
all  occasions  in  which  farm  moduses  had  been  established,      lonsdale 

some  title  deeds  had  been  produced ;  and  the  case  had  not        ,  ^• 

*  ^  Heaton. 

depended,  as  the  present  did,  on  the  evidence  of  two  or 
three  witnesses. — That  the  character  of  the  payment  was  not 
proved,  for  there  was  no  evidence  that  it  was  paid  or  re- 
ceived as  a  modus,  though  the  witnesses  took  upon  them- 
selves to  swear  that  it  was  a  modus. — That  the  terriers 
shewed  there  was  no  modus  payable  in  respect  of  any 
small  tithes;  and  the  payment  in  respect  of  the  great 
tithes  would  appear  to  have  been  only  a  temporary  com- 
position.— That,  in  Mytion  v.  Harris  (a),  terriers  stating 
that  tithe  of  hay  was  payable  in  kind,  signed  by  the  rec- 
tor, churchwardens,  overseers,  and  some  of  the  p^irish- 
ioners,  were  held  good  evidence,  to  rebut  the  presumption 
of  a  farm  modus,  though  there  was  proof  of  a  money  pay- 
ment having  been  uniformly  rendered  within  living  me- 
mory, and  there  was  no  evidence,  except  the  terriers,  even 
of  reputation,  of  the  tithe  having  been  taken  in  kind ;  that 
Mytion  V.  Harris  was  cited  and  approved  of  in  Drake  v. 
Smith  (6),  both  in  this  Court  and  in  the  House  of  Lords; 
and,  in  Noel  v.  Lee,  .on  a  rector's  bill,  the  occupiers  set 
up  a  modus,  the  antiquity  and  uniformity  of  the  payment 
were  proved,  and  receipts  for  it  were  produced;  on  the 
part  of  the  rector,  two  or  three  terriers,  of  a  date  antece- 
dent to  the  payment,  were  produced,  which  stated  the 
rector  to  be  entitled  to  tithes  in  kind,  and  referred  to  his 
right  to  tithes  in  kind,  in  the  most  general  terms;  and  the 
Court  held,  on  the  authority  of  the  cases,  that  the  terriers 
must  prevail  against  the  parol  evidence. 

[Lord  Chief  Baron. — The  terriers  stated  the  tithes  to  be 
paid  in  kind.  Where  they  merely  state  tithes  to  be  pay- 
able,  1  have  considered  the  expression  to  be  equivocal. 


(fl)  3  Price,  9;  3  E.  &  Y.  1391.      E  &  Y.  888;  8  Price,  692;  3  E. 
(6)  Dan.  104;  5  Price,  369;  3      &  Y.  1012—1187. 
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ISdO.        and  to  be  capable  of  being  explained  by  the  subsequent 
.  usage]. 

Lonsdale  ®  •* 

V.  That  it  was  imposible  to  read  these   terriers  without 

coming  to  the  conclusion,  that  the  tithes  mentioned  in  them 
were  payable  in  kind. — With  respect  to  the  parochial  mo- 
dusesy  admitting  some  of  them  to  be  primd  facie  made 
out,  still  it  was  clear  that  one  of  them  was  bad  on  the  face 
of  it,  viz.  the  modus  alleged  to  be  payable  for  eggs,  which 
was  a  modus  of  a  part  of  the  same  titheable  matter  in  lieu 
of  the  whole.  That,  in  Jenkinson  v.  Royston  (a),  it  was 
laid  in  the  same  terms ;  and  Chief  Justice  Richards  observ- 
ed, that  the  modus  was  so  laid  as  to  cover  any  quantity  of 
eggs,  even  if  there  were  five  hundred,  and  could  not  be 
good.  That  the  parochial  moduses,  though  primd  facie 
made  out,  could  not  stand  when  contrasted  with  the  state- 
ment in  the  terriers,  as  the  terriers  shewed  a  distinct  re- 
cognition on  the  part  of  the  occupiers,  that  tithes  were  due 
in  kind. 

In  reply,  Brinklow  v.  Edwards  (6),  Burslem  v.  Spen- 
cer (c),  Lee  V.  Collins  (d),  ernd Hilly.  Vaugh  (e),  were  cit- 
ed in  support  of  the  modus  for  eggs. 

The  Lord  Chief  Baron. — This  is  a  rector's  bill,  by 
which  he  seeks  every  species  of  tithes,  against  twelve  de- 
fendants. They  all  join  in  the  same  answer,  and  all  of 
them,  in  this  answer,  set  up  farm  moduses,  for  their  re- 
spective farms,  in  respect  of  certain  titheable  matters,  and 
also  they  set  up  certain  parochial  moduses.  As  to  some 
of  the  farm  moduses,  no  evidence  whatever  has  been  pro- 
duced in  support  of  them.     The  plaintiff  therefore  will  be 

{a)  5  Price,  495;  Dan.  101;  3  (d)  1  Rol.  Ab.  1614. 

E.  &  Y.  896.  (c)  1  Ld.  Raym.  358 ;  Holt,  672 ; 

(6)  Bunb.  307;  2  Wood,  314;  2  Salk.  656;  Carlh.  461;  1  E.  & 

2  E.  &  Y.  30.  Y.  629. 

(c)  2  Wood,  380;  2  E.  &  Y.  65. 
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entitled  to  a  decree  against  these  particular  defendants^         IBdO. 
for  the  tithes  of  the  lands  in  their  occupation  respectively,      lonsdale 
which  they  allege  to  be  covered  by  the  money  payments  »• 

Stated  in  their  answer.  These  defendants  are«  Henry 
Heaton,  William  Clarke^  Thomas  Walker^  John  Walker ^ 
in  respect  of  a  farm  called  Greenford;  Robert  J^^ilaiCy  iu 
respect  of  a  farm  called  Lower  Rayhead;  and  Henry  In- 
skip,  Richard  Blizard,  and  John  and  Robert  Walker ,  in 
respect  of  the  farm  called  Newhurst.  William  Jackson^ 
Christopher  Lancaster,  and  Isaac  Blixard,  have  given  evi- 
dence of  their  exemption  from  the  payment  of  tithes  in  kind. 

The  first  point  to  be  made  out  in  support  of  a  farm 
modus  is  the  antiquity  of  the  fann.  It  is  an  essential 
part  of  this  proof,  that  its  contents  and  boundaries  should 
be  distinctly  described. 

It  appears  to  me,  that  all  the  defendants  last  enumerat- 
ed have  sustained  the  burden  thrown  on  them  by  the 
law  in  this  respect,  and  the  evidence  which  has  been  pro- 
duced and  read  on  their  part,  sufficiently  supports  the 
averments  in  their  answers. 

The  defendant,  respecting  whose  case  I  have  most  doubt- 
ed,  is  Isaac  Blizard,  as  to  the  farm  called  Ling  Hill, 
which,  he  says,  consists  of  twenty-three  acres  and  two 
roods.  There  are  three  witnesses  examined,  to  prove  the 
averments  in  the  answer  respecting  the  boundaries  of  this 
farm.  There  is  some  difficulty  in  making  the  testimony 
of  these  witnesses  agree  exactly  with  each  other  and  with 
the  answer,  in  the  names  which  are  given  to  some  of  the 
closes,  and  in  the  quantities.  But  I  think,  upon  the  whole, 
it  would  not  be  just  to  overrule  this  modus  upon  that  ground, 
as  I  think  the  discrepancies  are  not  so  great,  but  that  they 
might  be  easily  reconciled  by  a  little  explanation ;  and  the 
rector  has  it  in  his  power  to  submit  the  subject  to  a 
tribunal,  better  fitted  than  the  present  to  examine  a  ques- 
tion of  this  description. 

The  next  poiut  is,  the  actual  payment  of  the  several  mo- 

VOL.  I.  F 
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1830.         duses  pleaded,  and  the  non-render  of  tithes  in  kind,  for 
Lonsdale      Several  districts.     The  evidence  on  this  subject  is,  to  a  cer- 
V.  tain  extent,  extremely  distinct  and  satisfactory,  and  any  ob- 

jection which  can  be  stated  to  any  one  of  the  pleas,  is  equal- 
ly applicable  to  all  of  them.  The  evidence  is  generally  of 
this  nature : — Persons  who  have  known  the  farms  for  many 
years,  as  far  back  as  forty,  fifty,  or  sixty  years,  and  some 
of  whom  actually  occupied  them,  and  who  had,  for  the 
identical  lands,  made  these  very  payments  to  the  then 
rectors,  in  lieu  and  satisfaction  of  the  particular  tithes  in 
question.  This  is  confined,  in  each  individual  instance, 
to  about  three  witnesses,  but  all  of  whom  speak  positively 
to  the  fact  of  their  having  paid  it,  or  seen  it  paid. 

There  was  also  tendered  evidence  of  reputation,  which  was 
rejected,  in  obedience  to  the  supposed  rule  of  law,  that  hear- 
say evidence  is  not  admissible  on  a  question  of  private  right. 
It  appears  to  me,  that  the  evidence  actually  produced  for  all 
these  payments,  is  as  strong  and  satisfactory  as  can  be  ex- 
pected upon  this  subject.  The  sum  paid  for  a  particular 
farm  is  not  likely  to  fall  within  the  actual  notice  of  any 
person  but  the  occupier  and  his  family;  and,  as  the  occu- 
pier's conversations  cannot  be  read,  it  is  not  probable  that 
the  actual  payment  should  be  susceptible  of  proof  by  many 
witnesses.  It  appears  to  me,  that  the  cases  of  all  the  de- 
fendants I  have  last  enumerated,  are  sufficiently  made  out. 
The  tithes  which  these  payments  are  averred  to  cover  are, 
corn,  hay,  calves,  lambs,  and  wool.  That  the  payments  were 
made  in  respect  of  these  articles,  is  proved  by  the  witness- 
es stating  that  these  were  articles  covered  by  the  pay- 
ments made  by  them,  and  that  no  tithes  of  these  articles 
were  ever  rendered  in  kind,  to  their  knowledge.  We 
have,  therefore,  in  support  of  these  moduses,  so  far  as 
parol  testimony  goes,  as  strong  and  satisfactory  evidence 
as  the  case  is  capable  of  receiving,  if  any  case  can  be 
supported  by  such  evidence  alone,  and  if  it  is  not  over- 
turned by  conflicting  testimony.     Conflicting  parol  tes- 
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timony  as  to  the  u;$agey  there  is  none.     The  rector  has  not         1830. 
examined  a  single  witness  to  disprove  the  fact  of  these      l^^ale 
payments,  or  to  shew^  that,  in  any  one  instance,  tithes  in  ^ 

kind  have  been  rendered.  His  case  is  put  upon  the  want 
of  documentary  evidence,  carrying  the  payments  back  be- 
yond the  actual  memory  of  man,  and  upon  the  effect  of 
certain  terriers  respecting  the  ecclesiastical  emoluments  of 
the  parish. 

As  to  the  want  of  antiquity  in  the  evidence  on  the 
part  of  the  defendants,  so  far  as  that  might  be  expect- 
ed from  parol  testimony,  it  is  manifest,  that  the  rule  of 
law  which  shuts  out  hearsay  and  reputation,  must  ex- 
cuse the  defendants  from  that  deficiency,  because  we  do 
not  and  cannot  know,  that  it  arises  from  the  weakness  of 
their  case.  The  w^nt  of  ancient  receipts  may  be  account- 
ed for,  as  it  does  not  appear  to  have  been  the  habit  to  give 
them.  The  rector*s  books  are  not  in  the  power  of  the  de- 
fendants. The  mention  of  such  a  modus  in  ancient  deeds  or 
instruments  is  not  necessary,  as  thie  existence  of  a  modus 
does  not  entitle  a  party  to  a  conveyance  of  tithes.  It  is  no 
title  to  the  tithes  which  ought  properly  to  be  found  in  a  con- 
veyance. It  seems  to  me,  therefore,  that,  in  justice,  the 
evidence  which  has  been  actually  produced,  on  the  part 
of  the  defendants,  is  sufficient  to  make  out  a  primd  facie 
case  in  opposition  to  the  demand  of  tithes  in  kind,  unless 
the  terriers  contain  a  conclusive  answer  to  it«  The  ten^i- 
ers  commence  in  1684;  they  are  signed  by  the  rector, 
churchwardens,  and  some  of  the  inhabitants.  They  all 
describe  the  glebe  lands.  As  to  the  money  payments,  the 
expression  which  is  the  foundation  of  the  plaintiff's  argu- 
ment is,  in  the  early  terriers,  to  the  effect  following : — 
"  Tjfihe  rents  due  to  the  rector,  351.  16s.  lOrf."  Such  is 
the  expression  of  the  terrier  of  1,684,  the  first  produced. 
The  next  is  dated  1690,  and,  after  the  enimieration  of 
glebe  lands,  there  are  these  words: — "  In  tithe  rent  to  the 
parson,  35L  per  annum.''    There  then  follow  a  terrier,  dated 

f2 
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1830.         1693,  another  of  1716,  another  of  1743,  and  another  of 
,  1 748,  and  two  others  without  date ;  all  of  which  affect  to  men- 

LONSDALE 

V.  tion  only  the  glebe  lands,  and  do,  in  fact,  contain  no  mention 

whatever  of  tithes.  In  1777,  there  is  a  terrier,  signed  by 
Richard  Dawson,  the  rector,  the  two  churchwardens,  of 
whom,  one  is  named,  Isaac  Blizzard,  and  four  others,  de- 
scribed as  principal  inhabitants.  In  this  terrier  are  con- 
tained the  following  words: — "  The  tithes  due  to  the  rec- 
tor are,  small  tithes,  Easter  offerings,  and  great  tithes, 
for  which  last  a  composition  tithe  rent  throughout  the 
parish  is  at  present  paid  to  the  rector.''  Then  is  exhibit- 
ed a  terrier  of  1781,  in  which  precisely  the  same  expres- 
sion is  contained.  It  is  repeated  in  a  terrier  of  1786,  in 
another  of  1809,  in  another  of  1817,  and  lastly,  in  one  of 
1825,  In  all  of  these  the  expression  contained  in  the  ter- 
rier of  1777  is  repeated  so  exactly  and  precisely,  as  to 
shew  that  they  are,  in  this  respect,  copies,  one  of  the  other. 
On  the  part  of  the  defendantSi  two  terriers  were  produc- 
ed, one  of  1764,  and  the  other  of  1770.  These  are  signed 
by  the  then  rector,  Henry  Howell,  by  the  churchwardens, 
and  some  principal  inhabitants,  among  which  are  found 
persons  of  the  same  name  as  appear  to  have  signed  the 
terriers  of  1748  and  1777,  produced  by  the  plaintiff.  I 
allude  to  the  names  of  Christopher  Dawson,  and  John 
Walker. 

In  these  two  terriers,  of  1764  and  1771,  the  expression 
respecting  tithes  is  the  same,  and  it  is  as  follows : — ''  The 
tithes  due  to  the  rector  are,  small  tithes,  Easter  offerings, 
and  moduses  in  lieu  of  all  great  tithes,  payable  out  of  the 
lands  throughout  the  whole  parish.'' 

The  question  which  I  have  to  decide  is,  whether  the 
expressions  in  these  terriers,  taken  altogether,  are  so  de- 
cisive as  entirely  to  destroy  the  effect  of  the  money  pay- 
ments proved  to  have  been  made  for  half  a  century,  with 
entire  uniformity,  and  accepted  by  the  rector  for  the  time 
being,  in  satisfaction,  not  of  the  great  tithes  alone,  but  in 
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satisfaction  of  the  great  tithes,  together  with  those  of  calves,         1830. 
wool,  and  lambs;  I  apprehend  that  the  course  which  has      lonsdalb 
prevailed  in  Courts  of  equity  on  this  subject,  would  not  «'• 

authorize  me,  sitting  in  a  Court  of  that  description,  to 
overrule  these  supposed  moduses,  and  to  disregard  the 
evidence  of  usage  upon  which  they  are  founded,  unless  I 
were  entitled  to  represent,  that  the  evidence  against  them 
were  clear  and  decisive. 

I  have  said  nothing  on  the  subject  of  rankness:  no  point, 
founded  on  the  largeness  of  the  payment,  was,  so  far  as  I 
recollect,  made  in  the  argument  at  the  bar.  In  truth,  it 
would  have  been  unavailing.  We  have  little  evidence  re- 
specting the  value  of  the  farms,  though  we  have  sufficient 
evidence  respecting  their  extent.  And,  so  far  as  I  am 
able  to  conjecture  on  this  subject  of  rankness,  farm  modus- 
es  have  been  established,  to  which  that  objection  would 
have  applied  more  strongly  than  to  any  one  instance  in 
the  present  case.  The  contention,  therefore,  on  the  part 
of  the  plaintiff,  rests  entirely  on  the  terriers.  Now,  the 
early  terriers,  which  contain  the  expression : — "  Tythe  rents 
due  to  the  rector  351.  or  351.  I6s.  lOd.'*  do  not  seem  to 
be  at  all  conclusive.  The  language  used  combines  every 
thing  together,  and  does  not  seem  to  exclude  the  possibili- 
ty of  the  payments  now  in  question  being  made  at  that  time. 

An  ancient  money  payment,  in  lieu  of  tithes,  may,  with- 
out any  violence  to  language,  be  called  a  tithe  rent.  The 
lungaage  relied  on  by  the  plaintiff,  and  introduced  into 
the  terrier  of  1777,  **  that  the  tithes  due  to  the  rector  are 
the  small  tithes  and  great  tithes,  for  which  last,  a  compen- 
sation tithe-rent  is  at  present  paid,**  is  inaccurate,  unless 
the  parol  testimony  is  to  be  disbelieved.  Because,  in  the 
first  place,  all  small  tithes  are  not  received  by  the  rector,  nor 
were  the  payments,  as  the  terriers  express,  a  general  com- 
position tithe  rent  throughout  the  parish,  but  some  small 
tithes  were,  defacto^  commuted  for  money  payments,  and 
the  commutations  for  the  great  tithes  were  payments  made 
byindividual  occupiers  for  their  particular  farms,  and  these 
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1830.         covered  not  the  great  tithes  only,  but  certain  import- 
LoNSDALE      ant  small  tithes  also,  m.  calves,  lambs,  and  wool;  these 
V-  entries,  therefore,  are  manifestly  inaccurate  representa- 

tions of  the  fact.  It  seems  to  me,  that  I  cannot  overrule 
these  moduses,  until  the  defendants  have  bad  an  oppor* 
tunity  of  establishing  them  by  the  opinion  of  a  Jury. 

As  to  the  parochial  moduses,  which  are  as  follow,  viz. 
2d.  for  every  milch  cow,  called  a  new  cow,  that  is,  a  cow 
that  has  had  a  calf  within  the  year,  in  lieu  of  the  tithe  of 
milk  of  such  cow;  Id.  for  every  cow  or  strip,  that  is,  a 
milch  cow  which  has  not  had  a  calf  within  the  year,  in  lieu 
of  the  tithe  of  milk  of  such  cow;  Id.  for  every  foal  in  lieu 
of  the  tithe  of  foals;  Id.  for  every  hive  of  bees,  in  lieu  of 
the  tithe  of  honey  and  wax ;  and  one  egg  for  every  hen, 
and  two  eggs  for  every  cock,  in  lieu  of  the  tithe  of  eggs 
produced  by  such  hens;  the  evidence  is  much  more  ex« 
tensive  than  the  evidence  in  support  of  the  farm  moduses. 

The  witnesses  are  more  numerous.  It  was  to  be  ex- 
pected from  the  more  general  knowledge  of  the  fact  ex- 
isting in  the  parish.  The  evidence  of  reputation  on  this 
subject  being  admissible,  necessarily  carries  the  direct  tes- 
timony of  the  usage  farther  back  than  in  the  former  part  of 
the  case;  and  the  objection  to  the  effect  of  this  evidence 
from  the  terriers,  is  not  so  strong  as  it  is  in  the  case  of  the 
farm  moduses: — All  that  the  terriers  import  upon  this 
subject  is,  that  the  rector  is  entitled  to  the  small  tithes  of 
the  parish,  an  expression  so  general  and  indefinite  as  not 
to  exclude  the  possibility  of  the  existence  of  the  money 
payments  proved  by  the  parol  testimony. 

The  evidence  on  the  part  of  the  rector,  in  regard  to  the 
parochial  moduses,  is  equally  defective,  so  far  as  respects 
any  parol  testimony.  I  do  not  find  that  any  witness  con- 
tradicts the  existence  of  these  payments,  or  shews  the 
render  of  tithes  in  kind  of  any  of  the  articles  averred  to 
be  covered  by  them,  or  any  variation  in  the  amount  of 
the  payments  themselves.  The  facts  are  proved  as  strong- 
ly as  such  facts  usually  are,  and  as  is  requbite.    I  cannot. 
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therefore,  decree  an  account  (as  prayed  by  the  bill)  of  the         1830. 

tithes  in  kind  of  these  articles.  , 

L9M8DALB 

The  consequence  of  my  opinion  is,  that  the  plaintiff  _  v. 
must  have  a  decree  with  costs,  against  Henry  Heaton, 
William  Clarke,  Thomas  Walker^  and  John  Walker,  in 
respect  of  his  farm  called  Greenford;  Robert  Fellow,  in 
respect  of  his  farm  called  Lower  Rayhead;  and  Henry 
Inskip,  for  all  the  tithes  of  corn,  hay,  calves,  lambs,  and 
wool.  As  to  the  other  defendants,  Richard  Blixard,  John 
and  Robert  Walker,  in  respect  of  the  farm  called  New^ 
hurst;  John  Jackson,  Christopher  Lancaster,  Robert 
Fellows,  in  respect  of  his  farm  called  Shirden;  and  Isaac 
Blizard;  the  bill,  as  against  them,  must  be  dismissed  in 
respect  of  the  tithes  covered  by  their  pleas  regarding  the 
farm  mod  uses,  unless  the  plaintiff  shall  choose  to  try  issues 
upon  them;  or,  if  the  plaintiff  should  prefer  it,  I  would  re- 
tain the  bill  twelve  months,  in  order  that  he  may  bring  an  ac<^ 
tion  and  try  the  farm  moduses,  or  any  of  them,  in  that  form. 
As  these  moduses  cover  the  predial  tithes,  though  they  are 
averred  to  cover  other  tithes  also^  perhaps  the  point  may  be 
better  tried  in  an  action,  and  the  plaintiff  would  prefer  to 
have  the  opportunity  of  choosing  his  Court  If  the  plain- 
tiff, the  rector,  declines  both  these  offers,  his  bill  must  be 
dismissed  as  to  these  farm  moduses,  with  costs. 

As  to  the  parochial  moduses,  they  are  in  the  same  situ* 
ation,  the  usage  is  proved  in  fact,  and,  therefore,  the  bill 
insisting  on  tithes  in  kind  must  be  dismissed  with  costs, 
as  to  the  particular  articles. 

It  is  objected  to  the  modus  (if  it  may  be  so  called)  for 
eggs,  that  it  is  in  truth  a  render  of  a  part  of  an  article  for 
the  whole,  and  the  case  of  Jenkinson  v.  Royston  (a)  was 
cited.  In  that  case,  the  modus  was  laid  for  every  hen  or 
duck,  two  eggs;  and  for  every  cock  or  drake,  three  eggs; 

(a)  6  Price,  495. 
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1830.         whicli  Lord  Chief  Baron  Richards  overruled.     The  mo- 

f^.,o^  ..       ^us  overruled  by  Chief  Baron  Richards  resembles  the 

V'  present  modus  so  much,  that  I  think  I  ought  to  follow  that 

decision,  especially  as  it  does  not  appear  that  his  opinion 

contradicted  any  other  rule. 

The  previous  cases,  to  which  the  opinion  of  Chief  Baron 
Richards  seems  to  be  contrary,  are  distinguishable  from 
that  before  him,  inasmuch  as  the  render  was  due,  whether 
the  parishioners  had  the  titheable  articles  or  not,  which 
does  not  appear  to  be  the  nature  of  the  present  alleged 
modus.  The  specific  number  of  eggs  are  payable  in  re- 
spect of  the  eggs  produced  by  the  identical  hens.  It 
appears  to  me,  therefore,  that  this  modus,  as  pleaded,  is 
void  in  law.  The  rector  will  be  entitled  to  an  account  of 
all  the  eggs  against  all  the  defendants,  with  costs. 

I  have  as  yet  taken  no  notice  of  one  answer  set  up  by  all 
the  defendants,  and  opposed  to  the  plaintiff's  claim;  I  al- 
lude to  the  averment  in  the  answer,  that  the  plaintiff  was 
simoniacally  presented  to  the  living.  Without  inquiring 
whether  this  is  a  defence,  on  the  part  of  the  occupier,  to 
a  demand  for  tithes  by  the  actual  incumbent,  it  is  sufficient 
to  say,  on  the  present  occasion,  that  there  is  no  evidence 
whatever  to  establish  the  defence  in  fact,  and  it  has  been 
abandoned  in  the  argument.  Therefore,  the  defendants 
must  pay  to  the  plaintiff  all  the  costs  occasioned  by  that 
part  of  the  suit. 


In  a  tuU  for  The  question  of  simony  raised  by  the  defendants  in 

fendants^haTing  this    casc  was  abandoned  at  the  hearing,  and  was  ad- 
suggested  simo- 
ny on  the  part 

of  the  plaintiff,  exhibited  interrogatories  for  the  examination  of  a  gentleman  vrho  had  been  loli- 
citor  to  A,B,t  the  owner  of  the  advowson,  and  who  had  sold  the  next  presentation  to  the  person  by 
whom  the  plaintiff  had  been  presented.  The  witness  demurred  generally  to  answering  the  inter- 
rogatories, without  the  consent  of  ji,  B.,  assigning  as  a  reason,  that  he  had  no  knowledge  of  the 
matters  inquired  after  by  the  interrogatories,  except  such  as  he  had  derived  from  being  the  solicitor 
of  ^.  B,  The  demurrer  wasoTerruled  as  too  general,  but  the  witness  was  allowed  to  object  to  any 
particular  inquiries,  by  stating  that  they  were  communicated  to  him  by  his  client,  and  that  he 
had  no  knowledge  thereof,  except  from  such  communication. 
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mitted  to  be  untenable  after  the  decision  in  Fox  v.  The         1830. 

Bishop  of  Chester  (a).  Lonsdale 

In  the  course  of  the  cause,  with  a  view  to  establish  the 
alleged  simony,  interrogatories  were  exhibited  for  the  ex- 
amination of  Mr.  Robert  Trappes,  a  gentleman  who  had 
acted  as  the  solicitor  of  a  Mr.  Searle,  the  owner  of  the 
advowson,  in  the  sale  of  the  next  presentation. 

That  gentleman  demurred  to  answering  those  interro- 
gatories, without  the  consent  of  Mr.  Searle,  alleging  that 
he  had  no  knowledge  of  the  matter  inquired  after  by  the 
interrogatories,  except  such  as  he  had  derived  from  being 
the  solicitor  of  the  said  Mr.  Searle. 

Mr.  Lynch,  in  support  of  the  demurrer. — In  Parlchurst         1828. 
V.  Lowten  (6),  Lord  Eldon,  speaking  of  the  privilege  of  an  •        ' 

attorney  to  refuse  to  be  examined,  says:  "  The  privilege 
which  he  claims  is  the  privilege,  not  of  the  attorney,  but  of 
the  client,  and  is  founded  on  this  consideration,  that  there 
would  be  no  safety  in  dealing  with  mankind  if  persons  em- 
ployed in  such  transactions  were  compelled  to  state  that 
which  they  have  learned  only  by  this  species  of  confidence. 
In  this  case,  as  in  Parkhurst  v.  Lowten,  the  only  object  in 
calling  this  witness  is,  to  prove  simony.  A  party  himself  is 
not  bound  to  answer  questions  which  may  subject  him  to 
penalties.  Harrison  v.  Southcote  (c).  East  India  Company 
V.  Campbell  {d).  This  principle  is  laid  down  by  Lord 
Redesdale  {e),  who  also  observes : — "  In  such  cases,  if  the 
defendant  is  not  obliged  to  answer  the  facts,  he  need  not 
answer  the  circumstances,  though  they  have  not  such  an 
immediate  tendency  to  criminate."  If  a  bill  had  been  fil- 
ed against  Mr.  Searle,  he  would  clearly  not  have  been 
bound  to  answer  any  facts  or  circumstances  tending  to 
shew  simony.  And  the  witness  here  states,  that  he  has  no 
knowledge  but  what  he  received  from  Mr.  Searle  as  his 

(fl)  1  Dow,  P.  C.  (New  Seriw),  41 6.      (rf)  1  Ves.  sen.  246. 
(6)  2  Swans.  194,  216.  (e)  Tr.  od  PI.  158. 

(c)  1  Atk.  527. 
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1S30.         client.     Lord  Eldotiy  in  Parkhurst  v.  Lawten,  does  not 

Lo  SDAL        P"*  ^^^  ^^^®  ^"  ^^®  ground  of  its  being  a  confidential  com- 
V.  munication  by  the  client  to  the  attorney,  but  on  the  prin- 

ciple, that  the  knowledge  was  derived  through  being  employ- 
ed as  attorney.   In  Robson  v.  Kemp  (a),  where  an  attorney 
was  called  to  prove  the  circumstances  under  which  a  war- 
rant of  attorney  had  been  destroyed,  and  it  appeared  that 
his  knowledge  of  the  subject  arose  from  his  being  employed 
as  attorney,  Lord  Ellenborough  held,  he  was  privileged 
from  answering,  though,  in  that  case,  there  was  no  confi- 
dential communication.    In  Brard  v.  Ackerman  (6),  which 
was  an  action  on  a  bill  of  exchange,  usury  was  attempt- 
ed to  be   proved  in  the  course   of  the  defence.     Lord 
Ellenborough  ruled,  that  an  attorney  was  not  bound  to 
answer  with   respect  to  the  particulars  of  the  bill  of  ex- 
change when  the  knowledge  of  those  particulars  was  only 
derived  from  the  bill  being  intrusted  to  him  by  his  client. 
In  Cromack  v.  Heathcote  (c),  an  attorney  had  been  re- 
quested to  prepare  a  deed,  which,  under  the  circumstan- 
ces, would  have  been  fraudulent:   he  refused  to  prepare 
it,  and  the  deed  was  afterwards  prepared  by  some  other 
person;    and,    in    an   action,  the   validity   of  this   deed 
coming  in  question,  evidence  of  the  fraud  was  propos- 
ed to  be  given   through  the  attorney  who  had  refused 
to  prepare  it,  but  was  rejected,  though  he  was  not  the 
attorney  in  the  cause.     And  the  principle  laid  down  in 
that  case  was,  that  the  privilege  was  not  confined  mere- 
ly to  confidential  communications,  but  to  any  information 
acquired  by  the  party  in  the  character  of  solicitor.     In 
Wihon  v.Rastall  (d),  Mr.  Justice  Buller  observes — "  The 
privilege  is  confined  to  the  cases  of  counsel,  solicitor,  and 
attorney ;  but,  in  order  to  raise  the  privilege,  it  must  be 
proved,  that  the  information  which  the  adverse  party  wishes 
to  learn,  was  communicated  to  the  witness  in  one  of  these 

(a)5£sp.  51.  &  Bingh.  4. 

(6)  5  Esp.  119,  120.  (rf)  4  T.  U.  753. 

(c)4  J.B.  Moo.357;  5.  C.2Bro. 
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characters:"  but  he  does  not  say,  that  the  communication         1830. 
must  be  confidential,  but  only  generally,  that  it  must  be      lonsoalb 
a  communication  received  in  one  of  these  characters.     In  ^ 

Parkhursi  y»  Zjowien^  already  cited,  on  a  motion  that  a  de- 
murrer to  interrogatories  by  a  witness  might  be  overrul- 
ed, the  present  Master  of  the  Rolls  observes — "  The 
plaintiff,  insisting  by  this  motion,  that  Godfrey  is  not  enti- 
tled to  the  protection  which  he  claims  by  this  demurrer, 
ought  to  have  accompanied  this  motion  by  an  affidavit,  to 
satisfy  the  Court  that  the  interrogatories  might  be  an- 
swered  without  Godfrey* b  disclosing  his  client's  secrets ; 
and  then  he  would  have  had  an  opportunity  of  explaining 
how  the  answer  to  the  interrogatories  would  be  an  infringe- 
ment of  the  duty  he  owes  to  his  client  (a).'*  The  Master 
of  the  Rolls  applies  he  privilege  to  the  protection  of  the 
client's  secrets;  and^  it  is  clear,  the  client's  secrets,  such, 
for  instance,  as  a  defect  of  title,  may  be  known  without  a 
confidential  communication. 

Mr.  Boieler^  for  the  defendants. — Parkhursi  v.  Lowien 
proceeded  on  the  ground  th^t  the  disclosure  of  the  fact 
might  subject  the  principal  to  punishment;  no  such  ground 
is  laid  here.  The  demurrer  in  this  case  is  founded  mere- 
ly on  the  privilege  of  the  attorney,  and  not  that  the  disco- 
very may  subject  the  client  to  punishment.  Where  an  in- 
dictment has  been  brought  for  perjury  in  an  answer,  and 
a  difficulty  has  arisen  in  identifying  the  defendant  by  the 
officer  taking  the  answer,  the  solicitor  has  frequently  been 
obliged  to  prove  it.  In  Parkhursi  v.  Lowien,  Lord  Eldon 
observes: — "  If  the  plaintiff  were  to  ask  the  late  or  the 
present  Mr.  Lowien,  whether  he  was  not  a  party  to  the 
execution  of  this  deed,  he  might  refuse  to  answer;  but  a 
third  person,  a  witness,  to  whom  the  plaintiff  exhibits  the 
deed,  and  asks  whether  he  attested  the  execution,  must 

(a)  SMadd.  121, 
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IddO.        answer.     Thus,  the  Court  would  oblige  the  attorney  of 
Lonsdale      Lowten^  to  shew  that  Lowten  had  been  engaged  in  a  simo- 
«•  niacal   contract,   from  discovering  which   Lowten  might 

protect  himself.     If  the  interrogatories  are  such  as  not  to 
invade  the  privilege  of  the  client,  which  is  to  be  attended 
to  by  the  attorney,  though  they  bring  out  proof  of  simony, 
yet,  bringing  out  proof  of  payment  of  the  money,  they  must 
be  answered.'*    In  VaiUant  v.  Dodemeadia)^  Lord  Hard- 
tcicke  observed  that — "  demurrers  of  this  description  ought 
to  be  held  to  very  strict  rules,  and  that  all  demurrers  of  this 
sort  ought  to  conclude  that  the  witness  knew  nothing  but  by 
the  information  of  his  client;  a  rule  in  which  Lord  Eldon 
seems  to  have  concurred  in  Parkhurst  v.  Lowten.    Much  of 
the  witness's  knowledge  in  this  case  must  have  been  derived 
from  his  being  employed  as  solicitor;  but  the  greater  part 
necessarily  from  other  sources   than  the  information  of 
his  clients.      Many  parts  of  the   interrogatories   go   to 
facts,  which  the  witness  must  have  heard  from  other  per- 
sons besides  Mr.  Searle,     Robson  v.  Kemp  was  a  case  of 
professional  confidence  on  all  sides.     In  Wilson  v.  Rcu- 
tally  it  was  not  necessary  to  discuss  the  point,  the  princi- 
pal  question  being,  whether  the  witness  was  an  attorney 
or  not;  and  it  was  held,  in  that  case,  he  was  not  an  attorney. 
The  following  cases  were  also  referred  to  on  the  part  of 
the  defendants.  Lord  Say  arid  Sealers  case  (b),  RothweU  v. 
King  (c),  The  Duchess  of  Kingston's  case  (d),  Harvey  y. 
Clayton  (e),  Stanhope  v.  Nott  (/),  Spenceley  qui  tarn  v. 
De  fFillott  (g),   Sanford  v.  Rennington  (A),    Jackson  v. 
Benson  (i ),  Starkie  on  Evidence  (A),  Butter's  Nisi  Ptius  (/), 
and  Duffin  v.  Smith  (in). 

(fl)  2  Atk.  523,  546,  592.  (g)  7  East,  108. 

'yb)  10  Mod.  40.  (A)  2  Ves.  jun.  189. 

(c)  2  Swanst.  221,  n.  (»)  ^  Younge  &  J.  32. 

W)  20  How.  St  Tr.  613,614.  W  Part  4,  p.  398. 

(e)  2  Swaost  221,  n.  (0  Page  284. 

{/)  Ibid.  '  {m)  Peake's  N.  P.  108,  14. 
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Mr,  Lynch^  in  reply, —  Vaillanl  v.  Dodemead,  was  de-         1830. 
cided  under  peculiar  circumstances.     In  Lord  Sat/  and      ^     ""     ' 

Lonsdale 

Sealers  case,  it  may  clearly  be  inferred,  that  the  attorney  v. 

was  merely  an  attesting  witness.  With  respect  to  the 
cases  in  the  note  to  Swanston:  in  two  of  these  cases,  the 
witness  was  a  conveyancer,  not  a  counsel  or  attorney ;  in  the 
third,  the  demurrer  would  have  been  allowed  if  the  witness 
would  have  said  what  had  become  of  the  deeds.  If  Lord 
Say  and  Sealers  case  has  the  effect  contended  for,  still,  it 
has,  in  effect,  been  overruled  by  the  observation  of  Mr. 
Justice  Richardson^  in  the  case  in  Broderip  and  Bing- 
ham  (a).  It  has  been  said,  that  there  are  many  facts  in 
this  case  which  might  have  been  answered,  but  the  witness 
has  stated  his  objection  on  his  oath,  and  there  is  no  evi« 
dence  to  contradict  him.  The  evidence  in  Spenceley  v.  De 
Wiliotty  went  merely  to  prove  a  notice;  and  that  case  is  in- 
consistent with  the  opinion  expressed  in  Robson  v.  Kemp* 

Lord  Chief  Baron. — I  have  much  less  difficulty  in  this 
case,  as  to  what  ought  to  be  done,  than  as  to  the  mode  in 
which  it  ought  to  be  done.  If  1  thought  it  necessary  in 
this  case  to  lay  down  any  general  rule,  and  to  define  with 
precision  the  limits  of  that  rule,  I  should  think  it  pro- 
per to  require  some  time  for  consideration;  but  it  ap- 
pears to  me,  that  this  case  may  be  decided  in  a  great  mea- 
sure on  its  own  circumstances.  I  find  it  impossible  to  re- 
concile the  various  decisions.  The  safer  course,  therefore, 
b,  to  follow  what  has  been  laid  down  as  a  clear  general 
rule,  than  to  attend  to  each  particular  case.  To  go  through 
each  case,  and  to  extract  the  principle  from  it,  would  be 
a  work  of  some  difficulty,  if  not  impossibility ;  whilst  the 
present  case,  as  it  appears  to  me,  may  easily  be  decided  on 
the  plain  general  ground. 

On  the  one  hand,  I  cannot  accede  to  the  proposition, 
that,  to  enable  the  witness  to  protect  himself  from  answer- 
ing, the  communication  must  have  come  from  the  lips  of  the 

(a)  Cromack  v.  Heathcot,  mpra. 
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1830.         client  himself.  On  the  other  hantl^  the  proposition,  that  an 

Lonsdale      attorney  shall  be  protected  from  discovering  any  informa- 

^'  tion,  which,  in  the  course  of  his  employment,  he  receives, 

IiEATON*  ^ 

m  any  way,  or  at  any  time,  is  wholly  wild,  and,  if  correct, 
it  would  come  to  this,  that  an  attorney  can  never  be  a 
witness  in  any  case  which  is  contrary  to  every  day's  practice. 

I  think  the  true  ]*ule  lays  between  the  two,  and  inclines 
rather  more  to  the  former,  than  to  the  latter  proposition. 

I  am  inclined  to  overrule  the  demurrer,  but  to  allow  the 
witness  to  say,  that  the  particular  fact  interrogated  to 
was  communicated  to  him  by  his  client,  or  to  state  how  he 
derived  the  knowledge  of  it;  and  let  the  question  then 
come  before  the  Court,  whether  he  is  or  is  not  privi* 
leged  from  answering  it.  At  present,  it  is  impossible  for 
the  Court  to  deal  with  it,  for  it  is  evident  that  many  of  the 
questions  put  could  not  have  been  the  subject  of  commu- 
nication, at  least  not  of  privileged  communication;  for  in* 
stance,  one  of  the  interrogatories  is  directed  to  the  time 
and  place  of  the  death  of  Dawsouy  the  late  incumbent, 
and  as  to  the  previous  state  of  his  health.  The  witness 
takes  upon  himself  to  say,  that  he  got  that  information 
only  as  solicitor.  What  probability  is  there  of  this  being 
the  fact?  It  is  utterly  impossible  to  give  credit  to  it.  But 
even  if  it  were  correct,  can  it  be  said,  that  this  is  a  com- 
munication which  ought  to  be  privileged? — Certainly  not. 
I  do  not  intend  to  deprive  the  witness,  or  rather  his  client, 
of  any  privilege ;  all  I  desire  is,  that  the  privilege  should 
be  confined  within  its  just  and  proper  limits.  Let  the 
witness  answer  such  of  these  questions  as,  on  considera* 
tion,  he  thinks  he  may  safely;  and  let  him  confine  his  ob« 
jection  to  the  points  which  approach  the  real  question  as 
to  the  privilege. 

Demurrer  over-ruled. —  Publication  enlarg- 
ed.— The  witness  to  be  examined  on  the 
same  interrogatories,  with  liberty  to  put  in 
another  demurrer,  as  he  shall  be  advised. 
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1830. 

Thomas  Lodington  Fairfax  and  Benjamin  Eamonson, 
Plaintiifs ; 

Roger  Holdsworth,  John  Robson,  Matthew  Todd, 
Henry  Dotchen,  Robert  Stephen  Thompson,  Wil- 
liam Wright,  and  John  Powell,  Defendants. 

1  HE  bill  stated,  that  Thomas  Lord  Fairfax^  being  seised  Where  the  tithes 

in  fee  of  or  to  all  and  singular  the  tithes  and  tenths  of  corn,  peared,  from  the 

grain,  and  hay,  and  all  other  tithes  whatsoever,  great  and  bren*appropriat- 

small,  arising,  growing,  happening,  and  renewing  in  the  ^^  **>  o"*  ^^  ^^ 

parish  of  Bilborough,  in  the  county  of  the  city  of  York^  teriee,  dissolved 

duly  made  and  executed  a  codicil  to  his  will,  executed  j|en.  s/and 

and  attested  so  as  to  pass  freehold  estates,  dated  Uth  J**^'®^  "«>. 

'^  '  trace  of  any  vi-    • 

November,  1671,  and  thereby  gave  to  Richard  Sireiion,  carage;  but,  by 

!•        I  •         1        1   •  11       1  »        •!  /»    n't     a  Rrant  in  the  7 

his   domestic  chaplain,  all   the  testators  tithes  of  Bu-  £;</u;.6,theking 

borough  and  of  Sandwiih,  in  the  county  of  the    city  of  uuTpersonsThe 

YorAf  for  the  term  of  sixty  years,  if  he  should  so  long  live,  tithes  of  sheaves, 

provided  he  supplied  the  ofBce  of  a  preaching  minister,  or  all  other  tithes 

provided  one  to  do  it;  and,  afterwards,  the  remainder  in  the  parish,  (the 

fee  of  the  said  tithes,  he  gave  to  Henry  Fairfax  of  Ogle-  ^S^^^ZT'Zt'^ 

iharpef  his  heirs  and  assigns,  for  ever^  to  the  use  and  be-  occurring  in  the 

hoof  of  a  preaching  minister  there,  to  be  nominated  by  title  under  that 

the  said  Henry  Fairfax  and  his  heirs.  '  d^wirtLT'"* 

The  bill  then  traced  the  title  from  Henrij  Fairfax,  of  present  time:- 

•^  •^        *  Held,  that 

Oglethorpe,  and  stated  that  the  advowson  or  patronage  though  the  rec- 
tory was  not, 
eo  nomine,  in- 
cluded in  the 
original  grant,  yet  ibat,  as  the  grant  comprised  the  whole  tithes  of  every  description  appurtenant  to 
the  benefice,  and  the  benefice  consisted  of  the  tithes  only,  there  being  no  vicarage,  nor  curacy,  nor 
any  right  of  presentation  or  advowson,  the  rectory  was,  in  fact,  included  in  the  grant.   And  a  claim 
of  exemption  from  small  tithes,  on  the  ground  of  constant  non-payment  for  upwards  of  a  century, 
bat  unsupported  by  any  evidence  of  title  in  any  other  person,  or  any  evidence  to  raise  a  presump- 
tioo  of  such  a  title,  was  considered  to  amount  to  a  defence  purely  in  non  decinmndo,  and  an  ac- 
count was  decreed  of  all  tithes,  great  and  small. 

Where  a  defendant  alleged  a  general  exemption  from  tithes  of  the  farm  in  his  occupation,  and 
it  appeared,  from  an  entry  in  an  antient  terrier,  that  the  farm  in  question  did  not  then  pay  any 
tithes ;  and  a  similar  entry  was  contained  in  all  the  subsequent  terriers  for  upwards  of  a  century, 
and  there  was  no  evidence  that  any  tithes  had  been  paid  for  the  farm,  but  some  parol  evidence  that 
it  was  considered  tithe  free ;  it  appearing  to  the  Court  that  there  was  reasonable  ground  to  suppose 
that  the  tithes  of  the  fiurms  in  question  had  not  been  included  in.  the  original  grant  from  the  Crown, 
the  Court  declined  to  decree  an  account  of  tithes  without  an  issue. 
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1830.         donation,  and  nomination  of  a  preaching  minister  to  the 

parish  church  o£  Bilborough,  previously  to  the  year  1821, 

V.  descended  upon,  and  became,  and  was  then  vested  in  the 

HoLDswoRTH.   ^]aintiff,  Thomus  LodingtonFairfao:.  That  the  pkintiff£a- 

monson  had  been,  since  the  year  1831,  minister  of  the  said 
parish  church,  to  which  he  was,  in  the  year  1821,  nominated 
by  the  plaintiff,  Thomas  Lodington  Fairfax^  and  had  ever 
since  officiated  in  the  church  as  the  minister  thereof,  by 
performing  divine  service  therein,  and  during  all  the  time 
the  plaintiff  Benjamin  Eamonson  had  been  and  was  en- 
titled, under  the  trusts  aforesaid,  to  receive  all  and  every  • 
the  tithes  arising,  growing,  and  renewing  within  the  pa- 
rish of  Bilborough,  and  the  titheable  places  thereof. 

The  bill  then  stated  the  occupation  by  the  several  de- 
fendants, of  lands  in  the  parish;  and  that  compositions 
had  been  accepted  and  taken  by  the  predecessors  of  the 
plsLintiff  Eamonson f  for  the  tithes  of  the  lands  occupied  by 
the  defendants,  but  that  such  compositions  had  been  de- 
termined by  the  plaintiff,  by  a  notice  stated  in  the  bill. 
The  bill  stated  the  perception  of  titheable  matters  by  the 
defendants,  without  accounting  for  the  tithes;  and  pray- 
ed an  account,  and  satisfaction  for  the  same. 

The  defendants,  except /fo/c/^u^or/A,  by  their  joint  and  se- 
veral answer,  stated,  that  they  had  been  informed,  and  veri- 
ly believed,  that  the  late  dissolved  priory  and  convent  of  the 
Holt/  Trinity f  within  the  city  of  York,  were  before,  and  at 
the  time  of  the  dissolution  of  such  priory,  seised  or  entitled 
of  or  to  certain  portions  of  tithes,  described  as — *'  Decimm 
garbarum  de  Drynghouses,  Knapton,  Bilborough,  et  cer- 
torum  clausorum  infra  dominum  de  Sandwith;"— and  they 
believed  that  Thomas^  Lord  Fairfax,  in  the  bill  named, 
was  seised  and  entitled  in  fee,  of  or  to  the  portion  of 
tithes  of  Bilborough,  and  of  the  closes  within  the  lord- 
ship of  Sandwith,  which  had  belonged  to  the  said  priory 
and  convent  before  the  dissolution  of  the  said  priory,  and 
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which  last-mentioned  portions^  ds  the  defendants  ^Ueved,  1830. 
comprised  the  tithes  of  com  and  grain,  but  no  other  tithes,  ^"^* 
^certain  parts  of  the  parish  of  Biiborough;  and  they  be-  _  «• 
Ueved  that  TAamas  Lord  Fwrfux  wa?  not  seised  In  fee, 
or  for  any  other  estate^  of  or  to  any  other  tithes  within 
the  parish  oif  JtittK^raughj  save  as  aforesaid*  Tiie  de- 
fendants admitted  the  codicil  to^tbe  will  of  J^omcis  Lord 
Fairfax^  but  expressed  ignorance  as  to  the  title  of  the 
phuntiff;  T.L.  Fairfax.  They  believed  the  plaintiff, 
Eamonaon,  from  the  time  mentioned  in  the  bill,  to  have 
been  minister  of  the  parish  church  of  )8i/6orofj^A,  and  that 
he  was  nominated  thereto  by  the  plaintiff,  T.  L.  Fair- 
fax; but  whether  the  plaiiitiff,  FtAtfaXy  had  a  right  to 
Bominate  the  plaintiff,  Eamomxm^  or  whether  Famonson 
was  duly  nominated,  or  was  entitled  >to  all  or  any  of  the 
tithes  arising,  growing,  or  renewing  .within  the  parish,  or 
any  part  thereof,  the  defendants  were  unable  to  set  forth. 
The  defendants  admitted  their  occupation  of  lands,  and 
their  perception  of  titheable  matters,  and  that  various 
payments  by  composition  and  agreement  had  at  various 
times  been  accepted  and  taken  by  the  predecessors  of  the 
plaintiff,  Eamonsan,  the  former  ministers  of  the  churchy 
from  the  occupiers  of  the  lands  occupied  by  the  defend- 
ants, except  for  such  lands  as  were  covered  by  moduses^  in 
satisfaction  of  the  tithes  of  com  and  grain,  but  not.  of  any 
other  tithes.  The  defendants  then  admitted  that  the  com- 
positions had  been  dissolved  by  several  notices,  as  in  the 
bUl  mentioned.  And  they  admitted  their  perception  of 
titheable  matters  without  accounting  or  making  satisfac- 
tion for  the  tithes,  except  as  to  com  and  grain,  the  tithes 
of  which  they  had  duly  rendered  and  paid. 

The  answer  also  alleged  an  exemption  from  tithes  of  two 
farms^  in  the  occupation  of  the  defendant,  John  Robson, 
and  which  were  alleged  to  be  situate  in  the  lordship  of 
Sandwithf  and  not  to  form  any  part  of  the  closes  over  which 
the  portion  of  tithes  in  the  lordship  of  Sandtoiih,  which 
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1830.  belonged  to  the  prior  and  convent  of  the  Holy  Trinity  ex- 
Fairfax  tended ;  and  that  either  the  tithes  of  such  lands  belonged 
to  the  owners  thereof  respectively,  or  otherwise^  such  lands 
were  freed,  exempted,  and  discharged  from  the  payment  of 
tithes;  or,  at  all  events,  that  the  tithes  never  belonged  to 
the  testator,  Thomas  Lord  Fair/ax,  nor  to  the  plaintiffs. 

The  defendant,  Robson,  also  set  up  a  farm  modus  of 
2s.  8d,  in  respect  of  a  farm  called  Moscus,  otherwise  Mos- 
kers,  and  a  farm  modus  of  2s,  in  respect  of  a  farm  called 
Normers,  otherwise  Normans,  as  being  payable  to  the  mi- 
nister for  the  time  being  of  the  parish  of  Bilborough,  or  to 
the  person  or  persons  for  the  time  being  entitled  to  re- 
ceive the  tithes  of  Bilborough,  which  belonged  to  Thomas 
Lord  Fairfax,  and  as  being  payable  on  St.  Paul's  day  in 
every  year,  or  as  soon  after  as  demanded,  in  lieu  and  sa- 
tisfaction of  all  tithes  yearly  arising,  growing,  renewing, 
and  increasing  in  and  upon  such  farms  respectively. 
.  The  answer  stated,  that  all  the  tithes  of  all  the  other 
farms  and  lands  of  the  several  defendants,  except  the  tithes 
of  com  and  grain,  belonged  to  the  owners  of  such  farms  and 
lands  respectively;  or  otherwise,  the  same  farms  and  lands 
were  freed,  exempted,  and  discharged  from  the  payment 
of  tithes,  except  the  tithes  of  corn  and  grain ;  or,  at  all 
events,  the  tithes  thereof,  except  the  tithes  of  corn  and 
grain,  did  not  belong  to  the  testator,  Thofnas  Lord  Fair- 
fax, nor  to  the  plaintiffs,  or  either  of  them ;  nor  were  the 
plaintiffs  entitled  to  any  tithes,  except  the  tithes  of  corn 
and  grain. 

The  defendant  Holdsworth,  put  in  a  separate  answer,  to 
the  same  general  effect  as  the  answer  of  the  other  defend- 
ants. 

Both  sides  entered  into  evidence  (a). 

1829.  Mr.  Simpkinson,  and  Mr.  Duckworth,  for  the  plaintiffs. 

Bte.  \Stk, 
W^i^  ^I}b         Mr.  Agar,  and  Mr.  Koe,  for  the  defendant,  Holdsworth. 

(a)  The  evidence  is  very  folly  detailed  in  the  judgment,  infra. 
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Mr.  Boteler,  and  Mr.  Barber^  for  the  other  defendants.  1830. 

For  the  plaintiffs,  it  was  argued  that  Pope  Nicholas"       ^^J,"^* 
taxation,  and  the  Nonce  Rolls,  shewed  that  the  rectory    Holdsworth. 
had  been  appropriated  to  the  priory  of  the  Holt/  Trinity. 
That  the  return  to  the  commission  respecting  alien  priories, 
in  1374,  shewed  that  the  priory  was  then  possessed  of  the 
rectory :  and,  it  was  therefore  incumbent  on  the  defend^ 
ants  to  prove  that  the  rectory  had  been  alienated  by  the 
priory  before  the  dissolution,  and  that,  at  the  dissolution, 
a  portion  of  tithes  only  was  vested  in  the  priory.     That 
though  the  grant  from  the  Crown,  7  Edw.  6,  to  Wright 
and  Holmes  (a\  did  not,  in  words,  include  the  rectory, 
yet  the  parcels  were   sufficiently  comprehensive  to  war- 
rant the  presumption  that  it  was  intended  to  pass;  and 
if  notj  that,  having  reference  to  the  other  evidence,  it 
would  not  be  a  violent  stretch  to  presume  that  a  fur- 
ther grant  of  the  rectory  had  been  made  by  the  Crown 
to   the  same  person.     That  the   several  title-deeds  and 
documents,   public   and  private,   produced  on   the   part 
of  the   plaintiffs,  shewed  that  the  Fairfax  family   had 
from  time  to  time  considered  themselves,  and  had  been 
treated    by   other   persons,   as  entitled   to  the  rectory. 
That  the  defendants  did  not  prove  the  title  to  the  tithes 
to  be  in    any  other   person.      That   the  minister  had 
always  repaired  the  chancel  of  the  church..    That  the 
non-receipt  of  tithes  in  kind  by  the  rector  was  account- 
ed for  by  the  fact  of  compositions  having  always  been 
paid  for  the  tithes.     That,  with  respect  to  the  moduses, 
even  if  proved,  they  were  ill-pleaded,  in  not  stating  to 
whom  in  particular  they  were  payable,  or  in  respect  of 
what  particular  tithes.     On  the  part  of  the  plaintiffs,  the 
following  cases  were  cited: — Nash  v.  Thorn {b)^  Leech  v. 
Bailey  (c),   Bourke  v.  Iseuxc  (d),   Blackburn  v.  Jepson  (e), 

(fl)  See  infra,  p.  89.  {d)  2  Price,  299 ;  3  E.  &  Y.  737. 

\h)  2  Cox,  1 99 ;  2  E.  &  Y.  359.  (c)  17  Vcs.  473 ;  3  S wanst.  1 32 ; 

(c)  6  Price,  504 ;  3  E.  &  Y.  953.        2  E.  &  Y.  588. 
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f850.         Lake  y.  Skinner  (a),   fFhieldan  t.  Harvejf  (b),  BauUanv. 
"     ^    ^       Richards  (c),  Dawes  v.  £^iiii  (rf). 

4!  AcKr  AX 

Hoi;»swouTH.       For  the  defendant,  Holdsworth^  it  was  argued,  that  the 

plaintiflr,  Eamonson,  was  nominated  curate  only,  and  li- 
censed as  such;  and,  therefore,  could  not  claim  the  rec- 
tory. That  there  was  no  grant  of  the  rectory  produced, 
and  it  could  not  be  presumed  as  against  the  Crown.  That 
the  word  garbarum  in  the  grant  extended  to  com  only,  un- 
less a  different  usage  could  be  shewn.  That  the  bill  was 
filed  by  persons  not  claiming  in  the  common  law  character 
of  rector,  and  entitled  to  all  legal  presumptions  as  such, 
but  as  grantees  from  the  Crown.  That  in  Dawe  y.  Benn, 
the  question  was  between  a  rector  and  vicar.  That,  in  the 
present  case,  if  there  had  been  any  usage,  it  might  have 
been  considered  as  an  explanation  of  the  grant,  but  there 
was  no  evidence  of  tithes  in  kind  having  been  rendered, 
except  in  one  trifling  instance ;  and  the  evidence  of  the 
compositions  did  not  shew  in  respect  of  what  tithes  in 
particular  the  compositions  were  made.  That  a  distinc- 
tion existed  between  a  claim  of  tithe  as  impropriate  rector, 
and  a  claim  of  title  to  tithes ;  in  the  latter  case  being  held 
to  strict  proof,  not  only  of  his  title,  but  also  of  the  percep- 
tion of  the  tithes  claimed.  Charlton  v.  Charlton  (e). 

The  following  cases  were  also  cited  on  the  part  of  the  de- 
fendant, HoUstDorth,  vix.  Norbury  v.  Meade  {f)^  Clegg  v. 
Leigh {g\  Atiomey-Generalv.  Rigby  (A),  and  Ro.  Ab.  335. 

For  the  defendants,  excefft  fhe  defendant  Holdsworth, 
it  was,  in  substance,  contended  to  the  following  effect. — That 
there  was  a  wide  difference  in  claiming  to  be  entitled  to  all 

(a)  1  J.&W.  9;  3E.&Y.976.      &  C.  751 ;  3  E.  &  Y.  1106. 
(6)  2  E.  &  Y.  60.  (e)  Bunb.  325 ;  1  E.  fit  Y.  33. 

(c)  6  Price,  483;    3   E.  &  Y.  (/)  3  Bligh,  211. 

949 ;  9  Price,   671 ;  3  E.  &  Y.  (g)  1  Bligh,  (new  series),  302. 

1068.  (A)   3  P.  Will.   i45;    2   Vera. 

(d)  3  Dowl.  &  Ryl.  122 ;  1  Barn.      382. 
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the  tithes,  and  in  claiming  to  be  entitled  to  the  rectory,  as         1830. 
it  tended  to  mislead  the  defendants.     That  there  was  no      "     " 

Fairfax 

mention  oiBUborough  as  a  rectory,  either  in  the  Valor  Ec"  ^^  v, 
desiiuticus,  or  in  the  Minister's  Accounts ;  it  being  usual  in 
those  documents^  where  tljiere  was  a  rectory,  to  state  it  at 
the  head  of  the  entry.  That,  if  the  plaintiffs  had  stated 
their  claim  to  be  as  rector,  the  moduses  would  have  been 
pleaded  with  greater  precision.  That  a  grant  of  the  Crown 
was  construed  strictly,  and  never  extended  beyond  the  ex- 
press words  of  it,  'J^'hat  the  grant  did  not  in  words  include 
the  rectory,  and  no  subsequent  grant  of  the  rectory  could  be 
produced,  '!]('hat  the  repairing  of  the  chancel  by  the  mi- 
nister of  Bilborough  might  be  matter  of  agreement,  or 
might  be  done  by  him  as  being  entitled  to  the  corn  tithes. 
That  tb^  minister  only  accounted  for  tithes  of  sheaves  as 
they  had  been  in  the  tenure  of  Leonard  BeckwUh.  That 
BeckwUh  appeared  to  have  had  only  the  tithes  of  sheaves ; 
and  that,  as  it  would  have  been  difficult  to  reject  those 
words  in  a  case  between  party  and  party,  it  was  still  more 
difficult  in  a  case  beween  the  Crown  and  a  subject.  That 
if  the  rectory  were  not  in  the  plamtiffs,  and  the  plaintiffs 
had  not  proved  it  to  be  vested  in  them,  the  bill  must  be  dis- 
missed ;  or,  at  all  events,  the  Court  would  not,  on  the  evi- 
dence, decree  an  account,  without  a  trial  at  law,  and  espe- 
cially that  the  Court  would  not  take  upon  ^tself  to  decide, 
whether  the  right  of  nomination  to  the  church  was  assign- 
able. 

For  these  defendants  were  cited,  Hiedon  v.  Ibgrave  (a). 
Vicars  Choral  of  Litchfield  v.  Ayres  (6),  Leggeit's  case  (c), 
jyOyley  v,  Aiiomey'General{d),  Alexander  v.  Alexan- 
^^  {^)f  Sugden  on  Powers  (/),  Hawkins  v.  Kemp  {g\ 

(a)  3  LeoD.  162.  1/jm,"  (C).  p.  485,  pi.  16. 

(6)  Sir  W.  Jones,  435.  (c)  2  Ves.  640. 

(c)  10  Co.  109.  (/)  Page  210. 

id)  A  Vin.  Ab.  tit.  *'  Charitable  (g)  3  East,  410. 
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1 850.         Burns  Ecclesiastical  Law,  tille  "  Deam  and  Chapter,''  and 
Fairfax       ^^  ^'  Dean  and  Chapter  of  Narwich(a). 
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Mr.  Simpkinson,  in  reply^  contended — ^That  Narbury 
v.  Meade  was  no  authority  on  the  subject,  the  person  who 
claimed  there  as  rector  not  being  able  to  make  out  his  title  as 
such,  and  the  decree  proceeding  on  that  ground.  That  the 
evidence  shewed  that  the  rectory  was  at  one  time  in  the  pos- 
session of  the  priory,  and  the  Court,  in  the  absence  of  any 
evidence  to  the  contrary,  would  infer  that  it  remained  in  the 
hands  of  the  prior  until  the  dissolution.  That  the  title,  as 
deduced,  tended  also  to  establish  this.  That  there  being  no 
evidence  of  any  vicarage,  the  necessary  conclusion  was,  that 
no  vicarage  ever  existed,  and  the  terriers  produced  by  the 
defendants  removed  all  doubt  upon  the  subject,  by  shew- 
ing that  the  benefice  was  called  a  curacy.  And  it  was 
clear,  from  there  being  no  vicarage,  that  the  rectory  had 
been  appropriated  to  the  priory,  ad  mensam  monaehorum, 
that  being  the  only  case  in  which  the  prior  would  be  ex- 
empted from  providing  a  vicar  (6).  That  Liord  Fairfax's 
codicil  shewed,  that  he  considered  himself  bound  to  pro- 
vide a  minister.  That  it  was  impossible  to  look  at  the 
evidence,  without  being  satisfied  that  the  rectory  came  to 
the  Crown  at  the  dissolution,  and  was  intended  to  be 
granted  by  the  Crown  to  Wright  and  Holmes.  That  the 
case  of  the  Vicars  Choral  of  Litchfield  v.  Ayres  did  not 
apply,  for  it  was  clear,  that,  even  in  the  case  of  the  Crown, 
a  rectory  would  pass  under  general  words.  Anon.  Dyer(c), 
Regina  v.  Lewis  (c/),  Dickinson  v.  Rcade  {e),  Barter  v. 
Baker  (/).     That  the  stat.  1  Edw.  C  (g)  confirmed  all  pa- 

(a)  1  Strange,  159.  (e)   Dixon  s  case,    2  Ro.   118; 

(6)  Bum's  E.  L.  p.  55,  tit "  Cu-  MS.  Calth.  I  E.  &  Y.  305. 

rater    -  C/')  ^ro.  Jac.  48 ;    3  R  &   Y. 

(c)  Page  350  ;  Ibid.  269  a.  1202. 

(rf)  1  Leon.  119.  (g)Cap,8. 
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tents  granted  by  King  Hen.  8,  and  the  stat.  7  Edw.  6  (a)         183a. 
confirmed  not  only  all  grants  made  by  King  Hen.  8,  but  all       Fairfax 
those  which  had  subsequently  been  made  by  King  Edw,  6,  v. 

.  ,  ,.  .  .      ,  .1.1  CI        HOLDSWORTH. 

notwithstandmg  any  mis-recital  contained  in  them,  bo 
that,  if  there  had  been  any  mis-recital  in  the  grant  to 
Wright  and  Holmes,  it  would  have  been  remedied  by 
those  statutes.  That  if  the  Court  were  to  be  even  of  opin- 
ionj  that  the  original  grant  was  insufficient,  yet  rather 
than  disturb  so  ancient  a  possession,  it  would  presume  an- 
other grant.  Bedel  v.  Beard  (6),  Mayor  and  Corporation  of 
Kingston  y.  Homer  (c),  Sawbridge  v.  Benson  (d).  That  in 
Bonsey  v.  Lee(e)y  it  was  decided,  that,  where  there  was  no 
vicarage,  the  impropriator  was  bound  to  maintain  a  priest. 
That  Lord -faif/a;r,  treating  himself  as  impropriator,  had, 
by  the  codicil  to  his  will,  provided  such  maintenance.  And 
the  mode  of  providing  for  the  minister  by  that  codicil 
shewed  two  things:  Jirst,  that  there  was  no  vicarage;  for, 
if  so.  Lord  i^afr/bo:  would  not  have  been  bound  to  provide 
a  minister ;  and  secondly,  that  he  provided  such  minister 
under  the  provisions  of  the  statute  17  Car.  2  (/).  That 
the  cases  cited  on  the  other  side,  with  a  view  of  proving 
that  a  right  of  nomination  was  not  assignable,  were  all  cases 
in  which  the  persons  entitled  were  mere  trustees. 

In  addition  to  the  cases  already  noticed,  were  cited 
Crayhome  v.  Taylor  (g),  Lowther  v.  Bolton  (A),  Mutter 
V.  Chauvel{t),  and  Co.  Litt.  344.  a. 

For  the  defendant,  Holdsworth,  in  reply  to  the  cases 
cited  on  the  part  of  the  plaintiffs,  it  was  contended,  that, 
supposing  the  right  of  nomination  to  be  assignable,  yet 
that  the  nomination  of  Eamonson  was  invalid,  the  plain- 

{a)  Cap.  3.  (/)  Cap.  3. 

(6)  12  Co.  4  b.  (g)  2  Bro.  P.  C.  517;  2  Wood, 

(f )  Cowp.  102.  273 ;  1  E.  &  Y.  795. 

(i/)  2  Aiwtr.  372;   2  E.  &  Y.  (A)  3   E.  &  Y.    1271;    Gwill. 

400.  1120. 

(e)  1  Vera.  247 ;  1  E.  &  Y.  548.  (i)  1  Meriv.  475. 
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1^.         tiff  FairfeuCf  at  the  time  of  the  nomination^  not  being  pos- 
Fairfax       ^^^^  ot  the  legal  estate,  it  being  then  vested  in  a  trustee. 
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For  the  other  defendants  it  was  insisted,  thaC  the 
brought  forward  by  the  plaintiffs- was  a  seisin  of  the  tith^, 
and  not  of  the  rectory.  That  the  words  in  the  ease  in 
Dyer  were  large  enough  to  pass  the  rectfory,  buf  not  so  m 
the  present  ease.  That  the  passage  referred  U>  in  Cb»  LU., 
and  the  case  of  MnHer  ▼•  CAowvel,  had  no  appKeatieil,  aa 
the  living  was  not  a  donative,  nor  was  there  miy  praaenta* 
tion  to  the  bishop,  but  merely  a  nomination  of  the  Cttrafe, 
and  no  question  of  plenarty  could  possibly  arise  in  the 


1830.  The  Lord  Chief  Baron. — In  this  case,  Thotmu  Lo- 

KovAUh,  dington  Fairfax  is  the  plaintiff,  as  claiming  to  have  the 
legal  estate  in  all  the  tithes  in  the  parish  of  Bilboroughf 
within  the  county  of  the  city  of  Yorkf  and  the  Reverend 
Ber^amin  Eamonson,  the  co-plaintiff,  is  the  nominee  of 
Thomat  Lodington  Fairfax,  and  licensed  by  the  Arch* 
bishop  of  York^  to  perform  the  office  of  curate  of  what 
in  the  licence  is  called,  **  The  perpetual  curacy  of  BUbO" 
ramghJ*^  As  such,  he  is  the  ceiiui  que  trust  of  such  tithes 
as  Mr.  Fairfax  is  entitled  to.  The  defendants  are  ocdi" 
piers  within  the  parish;  some,  and  particularly  John 
Robson,  are  occupiers  within  a  district  of  the  parish, 
called  the  lordship  of  Sandwith.  The  defence  is,  that  the 
plaintiffs  have  shewn  no  legal  title  to  any  tithes,  or  at 
least  have  shewn  a  title  to  the  tithe  of  sheaves  only,  and  not 
to  any  other  tithes.  It  is  also  insisted,  that  several  mo- 
duses  are  payable  for  some  particular  farms,  and  that  cer- 
tain lands  pay  no  tithes.  To  these  defences  I  shall  here- 
after advert. 

The  circumstances  of  this  case  are  somewhat  peculiar; 
at  least,  in  my  experience,  I  have  not  met  with  any  re- 
sembling them.  I  shall  begin  by  giving  a  general  out. 
line  of  the  case,  in  order,  that,  when  I  detail  the  ancient 
documents  and  advert  to  the  usage,  which  appears  from 
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the  eyidence  to  have  prevailed  in  the  parishi  I  may  be         1890. 
the  better  understood.  „    " 

The  tithes  of  the  parish  seenuto  have  been  appropri-  v. 

aled  to  the  priory  of  the  Holy  Trinky  in  Yari.  Theoe 
is  no  trace  of  any  vicarage,  either  endoved  or  unendowed*. 
tar  the  performance  of  the  serviee  of  the  parish  church; 
The  appropriation  had  certainty  takenplace  before  the  I5cb 
of  Biehard  the  second*  The  pnory  leenui  la  have  beeni: 
one  of  the  lesser  monasterieB,  and  tdhave  been  dissolved  by 
die  act  of  the  S7th  of  Hemry  Ae  eighA;;  and  no  previa 
sion  whatever  for  the  service  of  the  chnrch  appiarsi  froas 
my  of  the  documents  furnished  to  me,  to  have  been  made 
before  the  reign  of  Charles  the  first.. 

In  the  7th  of  Edward  the  sixth,  about  the  year  155i, 
Aat  prince  granted  to  two  persons,  named  Wrigii  and 
Holmes,  the  tithes  of  sheaves,  hay,  and  all  other  tithes 
yearly  accruing,  among  other  places,  in  Bilborough,  but 
the  word  rectory  or  advowson  is  not  used  in  that  grant; 
It  is  to  be  collected,  that  these  tithes  became  the  pro- 
perty of  the  Fairfax  family  in  the  reign  of  EUxabethf 
and  in  some  of  the  instruments  whidb  members  of  that 
fiunily  appear  to  have  executed,  it  is  called  the  parsonage  $ 
in  others  the  rectory,  and  in  others  the  tithes  only  are  men- 
tioned. In  the  reign  of  Charles  the  second,  these  tithes  ap-> 
pear  to  have  been  the  property  of  Lord  Fairfax,  known  in 
history  as  general  of  the  Parliamentary  armies.  He  appears 
to  have  lived  down  to  the  19th  or  20th  of  Charles  the  se- 
cond, many  years  after  the  Restoration. 

By  a  codicil,  of  the  year  167 1^  he  devised  to  his  domes- 
tic chaplain  all  the  tithes  of  BiWoraugh  and  Sandwiih, 
for  sixty  years,  if  he  should  so  long  live,  on  the  condition 
that  he  supplied  a  preaching  minister  there:  and,  after- 
wards, he  gave  the  remainder  in  fee  of  the  said  tithes  to 
Henry  Fairfax,  his  heirs  and  assigns  for  ever,  to  the  use 
of  a  preaching  minister  there,  to  be  nominated  by  the 
said  Hemry  Fairfax,  and  his  heirs. 
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1830.  In  the  reign  of  George  the  first,  about  the  year  1716, 

„    ^     ^       these  tithes  were  sold,  under  a  decree  of  the  Court  of 

Faibpax 

9.  CAancery,  to  Robert  Fairfax^  and  they  were  conveyed, 

under  the  direction  of  the  Court,  to  him  and  John  Hardr 
wtcke^  as  his  trustee.  The  parcels  are  thus  described: 
**  The  manor  of  Bilborough  and  Sandwith^  and  aUo  the 
tithes  of  Bilborough  andSandwith,  and  the  advowson  or  pa^ 
tronage,  donation,  and  nomination  of  a  preaching  minister 
or  curate  to  the  parish  church  of  Bilborough ;  to  hold  to 
Robert  Fairfax  and  John  Hardwicke^  in  trust  as  to  the 
tithes  of  Bilborough  andSandwith,  to  the  use  of  a  preach- 
ing minister,  to  be  nominated  by  Robert  Fairfax,  and  his 
heirs"  The  present  plaintiff,  Robert  Lodington  Fair- 
fax,  represents,  for  this  purpose,  both  Robert  Fair- 
fax  and  Hardwicke,  and  the  plaintiff  Eamonson  is  his 
nominee,  duly  licensed  and  authorized  by  the  Archbishop 
of  York  to  perform  the  ofhce  of  curate,  and,  in  fact,  is 
executing  these  duties. 

The  usage,  as  far  back  as  it  can  be  traced  by  public 
testimony,  throws  a  very  obscure  and  doubtful  light  on 
the  rights  of  the  parties;  the  parish  having  been  at  all 
times,  as  far  back  as  we  know,  under  compositions,  and 
there  being  no  conclusive  evidence  as  to  the  nature  of  the 
specific  tithes  that  were  so  compounded  for. 

These  are  the  general  circumstances  which  give  rise  to 
the  main  question  in  the  cause,  viz.  whether  the  plaintifl^ 
are  entitled  to  the  whole  tithes  of  the  parish,  or  to  any 
thing  more  than  the  corn  tithes.  If  the  family  o{  Fairfax 
had  derived  from  the  Crown  a  clear  title  to  the  rectory, 
it  appears  to  me,  the  question  would  not  have  been  in- 
volved in  any  difficulty,  inasmuch  as,  under  those  cir- 
cumstances, it  would  have  been  thrown  upon  any  person, 
resisting  the  claim  of  the  rector,  to  make  out  a  claim  to 
the  tithes  withdrawn  from  the  rector,  or,  at  least,  an  ex- 
emption under  some  statute.  Now,  in  this  case,  nothing 
of  that  sort  is  contended.     There  is  no  suggestion  that 
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there  is  any  exemption  under  the  statute  of  Henry  the         1^30. 
eighth;  there  is  no  suggestion  of  any  real  composition;       Fairfax 
and  there  is  no  suirsfestion,  sustained  by  any  plausible  evi-  v. 

dence,  of  any  title  in  any  other  person^  appearing  in  any 
document,  either  ancient  or  modem;  so  that  the  general 
defence  amounts  to  nothing  but  a  plea  in  nan  decimando^ 
or  to  an  objection  to  the  want  of  title  in  the  plaintiffs. 

I  will  now  detail  the  evidence  which  has  been  laid  be- 
fore the  Court,  nearly  in  chronological  order,  and  then  I 
will  state  the  deduction  which,  it  appears  to  me,  on  sound 
reasoning,  ought  to  be  made  from  it. 

The  first  document  is.  Pope  Nicholas'  taxation  in 
1291 ;  the  only  entry  with  which  I  have  been  furnished  is 
in  these  words,  viz.  '  Ecclesia  de  Bilborough^  18  marks.' 
The  observation  on  this  document  is,  that  the  benefice  is 
called  '  Ecclesia^*  and  that  it  seems,  at  that  time,  to  have 
been  of  considerable  value. 

The  next  instruments  are  the  Nona  Rolls,  in  the  15th 
of  £</trarc{  the  third,  A.D.,  134^2;  the  extract  is  headed, 
*  Bilboroughf  18  marks,'  evidently  referring  to  the  tax- 
ation of  Pope  Nicholas.  The  return  of  the  parishioners, 
who  were  sworn,  is  to  this  effect,  viz.  **  That  the  ninth  of 
the  sheaveSf  fleeces^  and  lambs  of  the  whole  parish,  is 
worth  this  year,  61.  lOs.  iHd,,  and  no  more,  because  the 
village  of  Sandwith,  which  formerly  used  to  be  worth  as 
mvch  of  the  said  church,  at  tfte  time  of  the  taxation  there- 
of,  as  the  village  of  Biiborough,  is  now  destroyed  and 
wholly  desolate;  and  because  300  acres  of  land  lie  sterile 
in  the  fields  of  Biiborough  and  Sandwith,  uncultivated,  by 
reason  of  the  inability  of  the  tenant.'' 

It  is  to  be  obiserved  on  this  document,  that  it  treats 
Sandwith  as  within  the  parisi),  and  that  it  refers  to  the 
former  taxation  of  Biiborough  as  a  church. 

The  next  document  produced,  in  order  of  time,  is  dated 
in  the  48th  year  of  the  reign  of  the  same  monarch.  It 
arises  from  a  commission  issued  by  King  Edward,  to  in- 
quire into  the  benefices  possessed  by  aliens.    It  seenis,  that 
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1 89^        the  then  prior  of  the  Holt/  Trinity  in  Y(»rkt  waa  a  person  of 
FiuiicA;r       ^^  description,  and  among  otiier  possessions,  the  return 
«?••  states  him  to  be  possessed  of  the  church  of  BUbarouglu 

worth  yearly,  twelve  marks,  5s.  M.  No  other  observatioa 
Qccura  on  this  document,  except,  that  the  benefice  in  thd 
handa  of  the  prior  continued  to  be  called  a  church  of  Aife 
value  before-ipentioned. 

These  duree  documents,  the  vhole  that  are  produced 
prior  to  the  dissolution  in  the  reign  of  Henry  the  eighth, 
prove  sufficiiently  that  the  prior  and  convent  were  possessed 
of  the  benefice,  parsonage,  or  rectory  oiBUjborough;  and 
it  is  to.  be  presumed,  in  the  absence  of  contrary  evidence, 
of  all  the  profits  and  emoluments  usually  apnexed  to  Aat 
character  and  description. 

The  next  instrument  which  is  produced  it  a  lease 
made  to  Leonard Beckwiihg  of  the  S8th  Henry  the  eighth, 
A.D.  15H7.  The  King  demises  to  this  person  all  the 
tithes  of  com  and  hay  (garbamm  et  feni}^  of  Dryng- 
^utest  KnaptoHf  and  Bilborough,  and  also  the  tithes  of 
certain  closes  in  the  lordship  of  Sandwith^  for  twenty-one 
years,  rendering  a  rent  of  15/.  5$.  10|<f.,  for  all  the  pre- 
BHses  demised:— and  the  tithes  of  com  and  hay  of  BUbO' 
rough  have  6/.  lOs.  allotted  to  them,  and  the  tithes  of  ihe 
closes  in  Sandwith  have  30#.  'allotted  to  them,  as  parcel 
of  this  rent.  This  lease,  together  with  the  other  content 
porary  documents,  satisfy  me,  that  very  little  reliance  is  to 
be  placed  on  the  particular  descriptions  contained  ih  thenu 
The  terms  of  this  demise  express  the  tithes  of  sheaves 
and  hay  of  Bilborough,  and  the  tithes  generally,  withoui 
any  limitation,  of  certain  closes  in  SandwUhn 

The  next  document  is  the  Minister's  account,  end- 
ing at  MichaebnaSi  i^th  of  Henry  the  eighth,  which 
charges  the  accountant  with  IS/,  for  the  fiirm  of  the 
tithes  of  sheaves  of  Drynghouses^  Knapton^  and  Bilbo- 
rbughf  and  of  certain  closes  within  the  lordship  of  Samd- 
wUh*  The  Minister's  accounts,  which  follow  this,  are, 
either  in  terms  or  substance,  to  the  same  effect.     It  is  to 
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he  4>b9erTed,  that  no  credit  k  given  for  any  other  tithes        ^lf^« 
ihan  those  in  kase  to  Beckwiih;  and  that  the  accountant,       Fairfax 
in  his  description  of  the  parcels  demised,  drops  the  tithe  «• 

tn  hay.  It  struck  me,  whilst  examining  these  documents, 
as  a  remarkable  circumstance  in  these  accounts,  that  in 
almost  every  instance  in  which  the  accountant  is  account- 
ing for  the  tithes  of  parishes,  and  there  are  very  many, 
(vix.  fourteen  or  fifteen),  he  uniformly  states  the  demise  to 
be  of  the  sheaves  only,  it  seems  impossible  that  this  could 
have  been  a  correct  representation,  or,  if  correct,  it  would 
shew  that  the  other  tithes  were  disregarded  generally 
throughout  the  country,  as  of  no  consequence. 

I  now  come  to  the  grant  under  which  the  property  is 
at  present  held ;  it  is  dated  the  7th  of  Edward  the  sixth, 
A.D.  1554.  This  grant  is  preceded  by  a  particular: 
which  particular  is  as  follows: — 

*'  TUhes  of  DryngkouseSf  Knapton,  and  BUborough^ 
ta  the  said  county  of  York,  are  vcdued  at — the  farm  of  the 
tithes  of  com  of  Drynghouses,  40^.; — Knapton,  60s.; — 
and  BUborough,  61.  \0s.;  late  in  the  hands  of  the  late 
prior  and  convent  of  the  late  priory  nforesaidf  so  demised 
to  Sir  Leonard  Beckwithe^  Knight,  by  indenture  ^  as  it  is 
said,  rendering  therefore  at  the  terms  of  Saint  Martin, 
in  the  winter  andpentecost  equcdly,  by  year,  III.  lOs* 

In  this  particular,  the  tithe  of  hay,  is  dropped  entire- 
ly, although  it  was  expressly  demised  to  Beckwithe. 
The, closes  in  Sandwith  are  also  dropped,  valued  at  30^., 
although  they  were  in  lease  to  Beckwithe,  and  appear,  by 
the  whole  evidence,  to  be  within  the  limits  of  the  parish 
of  BUborough. 

The  grant  which  followed  this  particular  contains  agreat 
number  of  other  premises,  and  then  grants — *^  Omnes 
iUas  dedfnas  garbarum,  granorum^  bladorum,  feni, 
kmse,  et  agneUorum  nostras,  ac  alias  decimas  nostras 
quascunque,  annuatim  et  de  tempore  in  tempus  crescentes, 
pervenientes,  sive  renovantes,  in  Drynghouses,  Knapton,  et 
Bilborgh,  in  eomitatu  civit€Uis  Eborum,  modo  vel  nuper 
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1830.  in  tenur.  Leonardi  Beckwithe,  miliiiSf  tmper  priorai. 
Fairfax  Sanctce  Triniiatis  infra  dictam  civitatem  Eborum,  quon' 
dam  speciantes  et  pertinentcs,  ac  parcella  possessionum 
exisienies,  ac  in  manibus  et  occupatione  propria  nuper 
prioris  et  convenius  dicti  nuper  prioratus  Sanctce  Trimta- 
tis,  infra  civitatem  Eborum^  tempore  assolutionis  ejusdem 
nuper  prior,  existentes,'' 

It  is  to  be  observed^  that  the  lease  to  Beckwith  is  of 
sheaves  and  hay,  and  the  proposal  is  for  the  purchase  of  the 
sheaves  only ;  though  the  value  stated  is  what  is  assign- 
ed to  the  sheaves  and  hay  united: — that  the  Ministers 
mention  oqly  the  tithe  of  sheaves,  though  they  account 
for  the  combined  rent,  and  that  the  royal  grant  passes 
sheaves,  hay,  lamb,  wool,  and  every  tithe  whatever. 

The  documents  certainly  do  not  tally  with  each  other. 

It  has  been  contended,  that  the  grant  should  receive  a 
construction  from  the  particular  and  the  lease.  But  what 
right  has  this  Court,  in  a  cause  between  these  parties,  to 
deny  to  the  grant  its  operation  according  to  the  tenor. 
What  Queen  Elizabeth's  Attorney-General  might  have 
done,  it  is  not  for  me  to  conjecture,  but,  at  the  distance  of 
centuries,  we  have  only  to  put  upon  it  the  best  construc- 
tion we  can.  I  am  bound  to  consider  the  charter  as 
passing  to  the  grantee  every  thing  which  would  pass  by 
the  description  used  in  the  grant  itself.  It  cannot  be 
doubted,  but  that  the  real  intention  was  to  pass  all  the 
tithes  of  the  parish,  as  they  had  belonged  to  the  prior, 
and  as  the  prior  had  transferred  them  to  the  Crown. 

It  will  appear,  I  think,  from  the  subsequent  deduction  of 
the  title,  that  this  was  the  construction  which  it  received. 

Early  in  the  reign  of  Queen  Elizabeth,  in  1562,  only 
eight  years  after  the  grant,  it  appears  that  this  family  (I 
mean  the  Fairfaxs)  had  become  entitled  to  these  tithes. 
The  purchase  deed  itself  does  not  appear.  But  an  in- 
strument is  produced  of  that  date;  from  which  it  is  to  be 
inferred,  as  satisfactorily  as  if  the  deed  itself  were  pro- 
duced.   This  is  a  deed  poll  of  one  Ralphe  Duffield,  on 
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the  1st  April,  in  the  4th   of  Elizabeth,     which,  "/or         1830. 
divers  good  considerations ^   and  for  the  confidence  and       Fairfax 
trust  tftat  Sir  William  Fairfax,    Kfiight,  did  give  unto  ^• 

him,  for  t/te  joint  purchase  of  the  parsonage  and  tithe  of 
Bilborough,  and  for  that  he  understands  that  the  said  Sir 
William  Fairfax,  as  well  by  his  will  and  gyvest  to  Ga- 
briel Fairfax,  his  son,  of  the  same  parsonage  and  tythe  /" 
therefore,  he  conveys  and  grants  all  his  right,  title,  and 
interest,  to  the  said  Gabriel,  and  his  heirs;  and  he  also 
covenants  to  make  further  assurance  to  Gabriel  of  (using 
the  words)  *^  parsonage  and  other  the  premises.'^ 

Now,  there  can  be  no  doubt  that,  at  this  time,  it  was 
conceived  that  what  Sir  William  Fairfax  had  purchased 
was,  what  is  called,  in  Pope  Nicholas'  taxation,  "  Eccle- 
tia  de  Bilborough,  and  what  is  again  called  in  the  inqui- 
sition respecting  the  alien  priories,  ^^Ecclesiade  Bilbo- 
roughT 

And  was  not  this  a  just  view  of  the  subject?  The  grant 
comprised  the  whole  tithes  of  every  description  appurte- 
nant to  the  benefice.  The  benefice  consisted  of  the  tithes 
only.  The  rectory  was  nothing  else.  There  was  no  vi- 
carage, no  curacy,  no  right  of  presentation,  no  advowson. 
When  they  had  every  thing  of  which  the  rectory  consist- 
ed, they  had  the  rectory  (a).  The  case  of  Dawes  v. 
Benn{b)  adopts  and  confirms  this  construction.  There 
the  same  words — Necnon  omnes  illas  decimas  nostras 
garbarum  et  granorum,  annuatim,  et  de  tempore  in  tempus, 
crescentium,  provenientium,  sen  renovantium,  in  Halton,'* 
were  held  to  place  the  grantee  in  the  situation  of  the 
Crown,  and  therefore  to  place  him  in  the  situation  of  the 
rector. 

In  the  6th  oi  James  the  1st,  being  1608,  or  1609,  a  deed 

(a)  Properly  the  oflTerings  and  this    general   name    [parsonage], 

tithes  make  the  parsonage;    and  Year  Book,  SH.  7,  c.2;    1  Eagle 

yet,  if  any  glebe  land  belong  to  the  &  Y.  49. 

parsonage,  and  this  be  leased  for  a  (6)  Supra. 
term  of  yean,  the  land  passes  by 
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1630.        mns  made  between  PkiUp  Faitfax  and  others  of  the  one 

1^;^^^^^      qwty  and  Sir  Thomas  Fairfax,  of  the  other  part;  by  which 

9.  -was  oooYeyed  to  Sir  Thomas,  Tarious  premises  which  had 

*  .been  the  inheritance  of  Sir  WilUam  Fairfax,  the  great 

^andfathor  of  Philip  or  oiGiUniel  FiAfax^his  grand- 

'faiher,  or  of  Sir  fFUkam^  his  father.     The  deed  does  not 

specify  either  the  rectory  or  the  tithes  of  BUborough,  but 

ispecifies  the 'manor  or  lordship  of  Bilborough,  with  the 

cappurtenances,  and  all  tenements  and  hereditamenits  in 

^Uborough.    There  is,  then,  a  contemporary  fine  of  the 

following  term,  (^o^^r  Term^  6th  James  Ist),  in  which 

'Conusance  is  made  expressly  of  the  rectory  ot  Bilborough, 

with  the  appurtenances. 

About  thirty  years  aflterwards,  in  May,  ISth  Charles 
1st,  1638,'on-the  marriage  of  Thomas  Fairfax,  the  grand- 
son of  the  then  Thomas  Lord  Fairfax,  with  Anne,  one 
of  the  daughters  of  Horace  Lord  Vere,  the  family  eze- 
.cuted  a  deed  of  settlement.  The  parties  to  this  deed 
•were  Thomas,  the  then  Lord  Fairfax,  and  his  son.  Sir  Fet'- 
^dinando  Fairfax,  the  father  of  the  gentleman  about  to 
be  married,  of  the  first  part;  Richard  Ashe,  afterwards  a 
Judge  of  the  Common  Pleas,  and  Thomas  fFiddingion, 
•afterwards  a  Serjeant  at  Law,  as  trustees,  of  the  second 
part;  and  Lady  Mary^Vere,  the  mother  of  the  lady  to  be 
married,  and  others  of  her  connexions,  of  the  third  part. 
Jn  the  deed,  among  die  parcels  conveyed,  are  the  ma- 
nor of  Bilborough,  with  its  appurtenances,  and  all  the 
lands,  tenements: — then,inthecopy  with  which!  have  been 
furnished,  follows  a  blank,  arising,  I  presume,  from  the 
word  being  illegible  in  the  original.  This  blank,  I  think 
myself  entitled  to  supply  with  the  word  *'  tithes,"  both 
because  the  context  in  the  deed  itself  requires  it,  and  be- 
cause the  deed  is  recited  in  an  inquisitio  post  mortem, 
taken  on  the  death  of  the  same  Lord  Faitfax,  and  the 
word  in  the  same  place  is  ''  tithes.'*  The  deed  then  goes 
on  as  follows: — *'  hereditaments  of  them.  Lord  Fairfax, 
Sir  Ferdinando  Fairfax,  or  either  of  them,  situate,  lying, 
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and  being,  coming,  growing,  and  renewing,  (which  are         1830. 
words  particularly  applicable  to  tithes)|  within  the  manor       p^iRp^x 
o{  Bilborough  and  Sandwiih,  or  either  of  them,  or  within  ^• 

the  township,  village,  or  hamlet  of  Bilborough  and  Sand- 
Kith,  or  either  of  them,  in  the  county  of  the  city  o(  York, 
The  purpose  of  this  deed  was  to  suffer  a  recovery  to  the 
uses  mentioned,  which  were  much  of  the  usual  description, 
and  which  it  is  not  material  to  detail. 

A  recovery  was  accordingly  suffered  as  of  Trinity  Term 
following,  that  is,  of  the  13th  Charles  1st.  The  record  of 
this  recovery  mentions,  among  the  parcels  demanded,  the 
manor  of  Bilborough,  with  its  appurtenances,  ''necnon 
omnes  et  omnimodas  decimas  annuatim  provenienlium, 
crescentiumf  seu  renovantium,  in  Bilborough  et  SandwithJ" 
Here,  it  will  be  remembered,  that  the  words  "  rectory  or 
parsonage  '*  are  neither  of  them  used,  but  the  parcels  are 
described  as  the  tithes  of  these  districts,  without  any  li- 
mitation whatever,  either  in  respect  of  species  pr  of  local 
description. 

Lord  Fairfax,  the  party  to  these  proceedings,  died  about 
three  years  afterwards,  the  1st  May,  1641.  We  have 
an  inquisition  soon  after  his  death,  taken  in  August  of  that 
year.  The  Jury  state  the  deed  of  1638,  and  supply  the 
defect  in  the  first  skin  of  parchment  of  that  deed,  which  I 
pointed  out.  They  state  the  parcels  thus: — ''  Totum  illud 
manerium  de  Bilborough,  cumpertinentiis,  et  omnia  terras, 
tenemenia,  decimas,  et  hereditamenta,  in  Bilborough  pre^ 
diet,  et  Sandwiih.'*  They  recite  the  deed,  no  doubt,  as 
it  was.  In  a  subsequent  part  of  this  document,  where  the 
Jury  are  certifying  the  value  of  the  various  properties 
which  Lord  Fairfax  had  in  reversion,  they  express  them- 
selves thus : — "  Et  quod  rectoria  de  Bilborough  cum  per- 
tinentiis  predict.^  and  other  premises,  which  are  mention- 
ed, are  worth,  by  the  year,  above  reprises,  20*.  Here 
they  treat  the  tithes  as  the  rectory  of  Bilborough. 

The  next  deed  which  has  been  produced,  bears  date  in 

VOL.  I.  H 
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1830.         1650,  about  nine  years  after  the  inquisition.  At  this  time  it 

Fairfax       ^^^s  that  Sir  Ferdinando,  wlio  had  succeeded  his  father, 

V*  as  Lord  Fairfax,  and  as  tenant  for  life,  was  dead,  and  the 
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name  and  fortunes  of  the  family  had  devolved  upon  lluh 
mas,  the  intended  husband  in  the  settlement  of  1638.  He 
executes  this  deed,  with  a  view  to  a  fine  which  was  to 
give  him  the  estate  in  fee.  He  covenants  to  and  with 
the  Earl  of  Clare,  Richard  Ashe,  one  of  the  Judges  of  the 
Common  Pleas,  and  Sir  Thomas  Widdington,  Serjeant  at 
law,  that  he  will  levy  a  fine,  among  other  things,  of  **  all 
the  manor  or  lordship  of  Bilborough,  with  the  rights,  mem^ 
bers,  and  appurtenances  thereof,  and  all  the  lantb,  iene* 
ments,  tithes,  and  hereditaments  of  him.  Lord  Fairfax, 
situate,  lying,  and  being,  coming,  growing,  and  renewing, 
within  the  manor  of  Bilborough  and  Sandwith,  or  either 
of  them,  or  within  the  parish,  township,  village,  or  hamlet 
of  Bilborough  and  Sandwith,  or  either  ofthem^  In  an- 
other part  of  the  deed,  providing  for  the  names  to  be  used 
in  the  fine,  the  present  subject  is  described  thus: — ''off 
manner  of  tithes  yearly  coming,  growing,  or  renewing,  in 
Bilborough  and  Sandith,  alias  Sandwith.** 

No  chirograph  is  produced.  I  presume  they  followed 
the  provisions  of  the  deed,  and,  if  so,  the  fine  would  be 
levied  of  all  the  tithes  of  those  districts. 

The  next  instrument  to  be  mentioned  is  the  codicil  of 
Lord  Faitfax,  I  presume  the  same  person.  Be  that  as 
it  may,  he  was  the  Parliamentary  general.  The  will  is  dat- 
ed 19th  Charles  the  second,  1667,  and  the  codicil  the  23rd 
o{  Charles  the  second,  1671.  The  codicil  is,  as  to  this 
subject,  in  the  following  words: — **  I  give  to  Mr.  Richard 
Sheaton,  my  domestic  chaplain,  all  my  tithes  of  Bilborough 
and  Sandwith,  in  the  county  of  the  city  of  York,  for  and 
during  the  term  of  three  score  years,  if  the  said  Richard 
Sheaton  do  so  long  live,  provided  he  do  so  supply  the  office 
of  a  preaching  minister  there,  or  procure  one  to  do  ii. 
And  afterwards,  the  remainder  in  fee  of  the  said  tithes  I 
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ghe  to  Henry  Fairfax ^  of  Oglethorpe,  aforesaid,  and  his        I  MO. 
heirs  and  assigns  for  ever,  to  the  use  and  behoof  of  a       Fairfax 
preaching  minister  there,  to  be  nominated  by  the  said  Hen-    „      ^' 
ry  Fairfax,  and  his  heirs.'*  This  codicil  and  devise  are  the 
foundation  of  the  present  suit.     The  tithes  are  now  claim- 
ed under  it. 

In  1716y  these,  with  bther  estates  of  the  family,  were 
sold,  under  a  decree  of  the  Court  of  Chancery,  and  con- 
veyed in  pursuance  of  that  decree.  The  conveyance  is  dated 
the  14ch  July,  1716^  and  was  made  between  Thomas  Lord 
Fairfax,  and  other  persons  of  the  one  part,  and  Robert 
Fairfax,  and  John  Hardwicke,  of  the  other  part,  and  re- 
dtes,  that  the  estates  thereinafter  mentioned  had  been  con- 
veyed by  Thomas,  Lord  Fairfax,  the  father  of  the  party,  in 
trust  to  pay  his  debts,  and  that,  by  his  will,  dated  in  1709, 
he  had  devised  all  his  estates  for  the  same  purposes ;  that 
a  suit  had  been  instituted ;  that  a  decree  for  sale  had  been 
made;  and  that  Robert  Fairfax,  named  of  the  second 
part,  was  the  highest  bidder.  And  then  Lord  Fairfax, 
and  all  the  other  parties,  in  pursuance  of  the  decree,  con- 
vey the  manors  or  lordships  of  Bilborough  and  Sandtoith, 
and  also  the  tithes  of  Bilborough  and  Sandwith,  and  the 
advowson  or  patronage,  donation,  and  nomination  of  a 
preaching  minister  or  curate  to  the  parish  church  of  Bil- 
borough,  to  Robert  Fairfax,  and  John  Hardwicke,  and 
their  heirs. 

By  a  deed,  dated  a  few  months  afterwards,  that  is,  in 
March  of  the  same  year,  the  transaction  being  before  the 
change  of  the  stile,  John  Hardwicke  declared  himself  and 
his  heirs  trustees  for  Robert  Fairfax  and  his  heurs. 

It  is  unnecessary  to  pursue  the  statement  of  the  deeds  any 
further.  The  facts  I  have  already  stated  must  rule  the  chief 
question  one  way  or  the  other.  It  is  admitted,  that  the  plain- 
tiff, Thomas  Lodington  Fairfax,  has  the  title  of  Robert 
Faitfax,  the  purchaser  in  the  deed  of  1716:  and  that  a 
gentleman  of  the  name  of  Parkins,  and  his  wife,  had  the 

h2 
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1830.  estate  of  John  Hardwicke.  This  estate  has  been  convey- 
Fairpax  ®^  *^  ^^  plaintiff  jFair/aa:,  so  that  he  igiites  in  himself  all 
V.  the  title,  legal  and  equitable,  of  the  family  to  the  tithes. 

He  nominated  his  co-plaintiff,  Eamonsan,  who  has  been  du- 
ly Ucensed  by  the  Archbishop,  has  fulfilled  all  formalities, 
and  has  duly  officiated  for  some  years. 

The  first  question  is,  as  I  have  before  stated,  whether 
the  plaintiffs,  or  either  of  them,  are  entitled  to  a  decree 
for  the  small  tithes,  as  well  as  the  tithes  of  com. 

I  do  not  advert,  at  present,  to  the  controversy  respect- 
ing the  tithes  of  particular  lands,  said  to  be  entirely  ex- 
empted, nor  to  the  moduses.  The  question,  as  to  the  species 
of  tithes  to  which  the  plaintiffs  are  entitled,  must  be  re- 
solved with  reference  to  circumstances  of  two  descrip- 
tions. One  is,  the  effect  of  the  documents,  which  I  have 
detailed ;  the  other  is  the  usage,  that  is,  the  construction 
whiclrthe  parties  themselves  have  by  their  conduct  put 
upon  these  documents. 

The  documents  appear  to  me  to  shew  clearly  that  Thomas 
Lodington  Fairfax  stands,  with  respect  to  the  general  tithes 
of  this  parish,  in  the  situation  of  rector.  If  any  reliance  is 
to  be  placed  upon  the  language  of  the  ancient  documents, 
the  prior  had  the  church  oi  Bilborough.  We  have  the 
most  authentic  testimony  from  the  return  to  the  com- 
mission of  Edward  the  third,  respecting  the  alien  priories, 
that  the  prior  of  the  Holy  Trinity  of  York  was  pos* 
sessed  of  the  church  of  Bilborough.  It  was  at  that 
time,  and  probably  long  before,  appropriated  to  him ;  and, 
therefore,  before  the  time  of  Richard  the  second,  in  the 
15th  year  of  whose  reign  the  act  was  made,  requiring  in 
every  appropriation  the  establishment  of  a  vicarage,  the 
prior  and  convent  were  rectors  of  Bilborough. 

The  same  character  and  rights  were  transferred  to  the 
Crown,  at  the  dissolution,  and,  for  the  reason  I  have  stat- 
ed, to  the  grantee,  in  the  7th  Edu>ard6ih,  1554;  notwith- 
standing the  word  rectory  is  not  used ;  but  the  expressions 
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are  equivocal,  giving  all  the  tithes  of  every  description.         1830. 
From  that  time  downwards,  every  instrument  that  has       J"""^' 

•^  Fairfax 

been  produced,  speaks  either  of  the  rectory  or  parsonage,  v. 

or  of  the  tithes  of  BUborough  and  Sandwith,  without  any  ol">«^o*tH' 
limitation  as  to  the  species  or  otherwise.  There  is  not, 
from  the  first  to  the  last,  the  sliglitest  intimation  in  any 
documentary  evidence,  that  there  existed  in  the  parish 
any  such  distinction.  I  do  not  speak  of  the  terriers.  On 
the  part  of  the  plaintiffs,  every  deed  is  in  general  terms, 
and  on  the  part  of  the  defendants,  there  is  no  one  instru- 
ment, deed,  lease,  or  agreement,  pointing  at  any  title  to  any 
small  tithes  resting  in  any  one.  This  would  be  very  ex- 
traordinary if  any  such  title  had  existed. 

The  other  circumstance,  the  effect  of  which  is  to  be 
weighed,  is  the  usage.  The  terriers  afford  the  earliest 
e?idence  of  this  sort.  They  shew  the  actual  practice,  or, 
at  least,  the  understanding  of  the  parish. 

Ten  terriers  are  produced.  The  earliest  in  171 6,  and 
the  last  in  1817.  The  earliest,  that  in  1 71 6,  is,  as  to  the 
present  object,  to  this  effect: — "  BUborough  is  a  curacy 
that  has  no  dweUing-house,  no  offerings,  nor  petty  tithes, 
nor  glebe  land  belonging  to  it,  but  a  stnall  church-yard, 
wkicb  is  let  for  2s,  6d.  yearly.**  After  mentioning  a  sup- 
posed salary  of  4/.  \3s.  4fd.,  and  some  other  indifferent 
matters,  it  mentions  the  will  of  Lord  Fair/ax,  giving  to 
Henry  Fair/ax  all  his  tithes  of  BUborough  and  Sandtcith, 
and  proceeds  thus : — *'  which  tythe  is  let  for  40/.  per  annum, 
mare  or  less,  which  is  raised  by  the  tenants'  paying  a  tithe 
rent,  according  to  the  value  of  their  farms.** 

I  point  out  the  statement  of  the  40/.  composition  for 
the  whole  parish,  in  order  to  shew  that  the .  statement 
respecting  the  petty  tithes  is  not  a  representation  of 
any  fact  existing  at  the  time,  but  amounts  only  to  an 
opinion  that  the  40/.  was  not  paid  for  any  small  tithes. 
There  was  not,  at  that  time,  any  render  of  tithes  in  kind  of 
any  sort,  so  as  to  bring  visibly  under  the  eye  the  distinc- 
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1830.        tion  between  the  tithes^  which  the  family  was  entitled  to 
^   "  receive,  and  those  to  which  they  were  not  entitled. 

9.  This  is  the  sole  observation  which  occurs  to  me  on  these 

terriers,  as  to  the  small  tithes.  And  I  may  leave  them, 
when  I  have  mentioned  how  many  of  them  confirm  the 
facty  as  to  no  petty  tithes  being  payable,  and  how  many  do 
not. 

The  second  terrier,  which  is  dated  17S7|  omits  the  words 
about  no  petty  tithes  being  due.  The  next  terrier,  which 
is  of  I74<3,  has  the  same  statement,  and  so  has  the  follow* 
iug  terrier  of  1748 ;  but,  from  that  time  forward,  there  u 
no  such  representation.  It  is  omitted  in  the  terriers  of 
1764,  1777, 1781,  1786,  1809,  and  1817.  The  represent- 
ation that  the  tithes,  devised  by  Lord  Fairfaxes  will,  were 
let  for  40/.  is  contained  uniformly  down  to  1764,  and  from 
that  time  it  is  omitted. 

These  terriers  afford  no  strong  iBvidence  on  either  dde. 
As  there  was  no  actual  practice  upon  the  subject,  they 
amount,  at  best,  to  reputation  and  opinion.  If  the  intro- 
duction of  the  statement  into  the  first  terrier  in  1716, 
proves  the  opinion  of  the  persons  who  signed  it,  that  the 
composition  was  not  paid  for  small  tithes,  the  omission  of 
those  most  important  words  in  the  subsequent  terriers  by 
the  persons  signing  those  terriers,  with  the  first  terrier  be- 
fore them,  equally  evinces  a  contrary  opinion  as  then  pre- 
vailing. Of  the  ten  terriers,  the  representation  is  con- 
tained in  three,  and  omitted  in  seven.  It  seems  to  me,  that 
if  we  view  the  terriers  as  neutralizing  each  other,  we  do 
the  occupiers  no  injustice. 

Tlie  next  circumstance  to  be  weighed  is  the  parol  testi- 
mony. It  would  not  be  very  instructive  to  go  through  the 
evidence  of  the  witnesses,  an^  to  state  the  language  they  use. 
The  result  is  not  at  all  doubtful.  *  There  is  no  evidence 
whatever,  till  a  late  period,  on  the  subject  into  which  we  are 
inquiring,  except  what  amounts  to  opinion  and  reputation 
only.    Of  evidence  of  this  description,  the  preponderance  is 


COURT  OF  EXCHEQUER.  103 

evidently  on  the  part  of  the  defendants.    At  all  times  the         18dO. 
tithes  have  been  commuted  for  compositions,  and  there  are       p  ir    z 
a  great  number  of  witnesses  who  say,  the  money  was  paid  v. 

for  com  only,  and  that  they  had  been  so  told  by  old  men, 
occupiers  of  the  parish,  now  dead.  The  composition  paid 
down  to  the  year  1778  or  1779  was  the  40/.  mentioned  in 
the  early  terriers,  and  many  witnesses  say,  they  believed  it 
to  be  for  com  tithes  only.  On  the  other  hand,  several  wit- 
nesses,  Robinson,  Wade,  and  others,  with  the  same  oppor- 
tunities of  knowledge,  say,  that  the  composition  was  paid 
for  all  the  tithes,  so  that  there  is  conflicting  testimony.  If 
they  were  to  be  counted,  the  defendants  have  more  of  it 
than  the  plaintiffs. 

But  the  most  material  circumstance  remains  still  to  be 
stated: — In  the  year  1777,  Robert  Fairfax ,  the  then  re- 
presentative of  Robert  Faiffax,  the  purchaser  in  1716, 
and  the  Reverend  Guy  Fairfax,  the  then  minister,  exhibit- 
ed their  bill  against  Christopher  Wright,  the  father,  I 
believe,  of  one  of  the  present  defendants,  stating  the  same 
case  as  is  stated  now,  and  praying  the  ssume  relief.  The 
then  defendant  Wright  relied  upon  the  40/.  mentioned 
in  the  terriers  as  a  modus.  He  averred,  that  there  were 
several  ancient  farms  consisting  of  one  thousand  seven 
hundred  and  thirty-four  acres  of  inclosure,  and  seventy- 
two  acres  of  open  fields,  which^  with  two  farms  occupied 
by  the  then  defendant,  had  paid  immemorially,  to  or  for 
the  use  of  the  minister,  40/.  Os»  8d.  as  a  modus,  in  lieu 
and  satisfaction  of  all  tithes  and  dues,  both  great  and  small. 
He  did  not  point  at  the  distinction  now  taken.  There 
were  witnesses  on  both  sides.  No  person  who  has  read 
the  depositions  in  that  case  carefully,  will  dispute  my  ac- 
curacy, ivhen  I  say  that  no  witness,  on  either  side,  sug- 
gests the  distinction  now  made.  Every  one  of  them,  when 
the  turn  of  the  expression  leads  them  to  specify  for  what 
the  money  payments,  parcel  of  the  40L,  relied  upon  as  a 
modus,  were  made,  invariably  state  it  was  for  all  the  tithes 
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1830.        of  farms  covered  by  the  payments,  that  is,  the  greater  part 

Fairfax       ^^  ^^^  parish.  With  this  evidence  before  me,  it  is  difficult 

V.  to  doubt,  that  the  opinion  now  relied  upon  has  grown  up 
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since. 

The  result  of  that  cause  was  a  decree  for  all  the  tithes 
demanded  by  that  bill,  that  is,  small  as  well  as  great.  That 
decree  broke  to  pieces  the  supposed  modus  of  40/.  0«.  8d. 
and  its  aliquot  parts.  From  that  time,  it  appears  in  evi- 
dence in  the  present  cause,  that  the  general  tithes  of  the 
parish  have  been  commuted  by  money  payments,  calcniat- 
ed  at  so  much  an  acre.  And  the  witnesses  for  the  de- 
fendants venture  to  tell  us,  that,  according  to  the  prevail- 
ing opinion  in  the  parish,  these  payments  were  made  fof 
corn  tithes  only.  Some  circumstances,  which  are  to  be 
extracted  from  the  evidence,  shake  very  much  the  weight 
due  to  this  opinion,  and  the  credit  due  to  this  testimony. 
The  rate  paid  was  at  first  3s,  an  acre,  and  then  raised  to 
5s.  There  is,  besides,  this  additional  and  striking  circum- 
stance, that,  if  we  believe  the  vritnesses  for  the  plaintiflSi^ 
several  of  the  occupiers,  while  they  made  these  payments, 
occupied  grass  lands  only.  I  refer  to  Rebecca  Idsmb  and 
Robinson. 

It  appears  to  me,  therefore,  that,  if  the  question  depended 
upon  usage,  and  upon  the  inference  to  be  drawn  from  the 
terriers  and  the  parol  testimony,  it  would  be  a  sounder 
and  safer  conclusion,  that  the  minister  and  his  trustees  had 
been  in  the  actual  perception,  not  of  corn  tithes  only,  but 
of  all  tithes. 

Notwithstanding,  if  this  inference  were  to  decide  the 
point,  I  should  most  probably  be  of  opinion  that  it  would 
be  proper  to  refer  it  to  a  Jury.  The  nature  of  the  ques- 
tion would  lead  to  that  course.  But,  it  appears  to  me, 
that  there  is  a  more  fatal  defect  in  the  case  of  the  defend* 
ants,  on  the  general  question,  than  that  which  I  have  been 
just  discussing.  I  mean  their  total  want  of  title  on  whidi 
to  rest  their  detention  of  the  small  tithes*    There  is  no 


Fairfax 
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vicar  under  whom  they  might  shield  themselves,  no  gran*         1830. 
tee  alleging  a  conveyance  from  the  Crown  or  lay  impropri- 
ator.    Nothing  to  prove  a  title,  or  to  raise  a  presumption  v. 
of  one,  as  has  been  truly  said  of  it  at  the  bar.     It  is  a  de-  "^"''^•^o»*»- 
fence  purely  in  non  deeimando. 

The  most  plausible  way  in  which  it  has  been  put,  is  by 
contending  that  the  plaintiff  has  failed  to  make  out  his 
case,  as  he  is  bound  to  do,  and,  therefore,  should  not  ob- 
tain a  decree.  To  enforce  this  argument,  the  case  of 
Norbury  v.  Mead  (a)  has  been  cited.  There  is  a  mariced 
distinction  between  that  case  and  the  present,  which  pre- 
vents its  having  a  strong  application.  In  that  case,  the 
plaintiff  had  produced  no  title.  It  appeared,  by  documents, 
that  his  ancestors  were  in  possession  of  the  tithes  of  the 
parish,  but  not  how  they  became  possessed  of  them.  Lord 
Eldon  and  Lord  Redesdale  thought,  that  if  the  title  had 
been  produced,  it  might  appear  that  the  plaintiff  had  no 
right  to  the  tithes  of  the  particular  lands  in  question,  which 
had  not  rendered  tithes;  and  there  were  circumstances 
which  made  that  no  improbable  conjecture,  for  the  land  of 
the  defendant  had  belonged  to  another  monastery*  There- 
fore, on  account  of  that  defect  in  the  plaintiff's  statement 
and  proof,  they  held,  that  he  had  no  right  to  a  decree. 

In  this  case,  the  plaintiff  has  produced  his  title,  he 
shews  the  grant  from  the  Crown,  under  which  he  holds. 
In  its  terms  it  gives  him  every  thing  he  asks.  As  I  have 
already  said,  it  confers  upon  him  all  the  rights  of  the  rec- 
tor. Several  subsequent  instruments  treat  the  tithe  ow- 
ner as  rector,  and  no  one  circumstance  raises  any  suspicion 
that  his  title  was  of  a  confined  or  limited  nature,  except 
the  terms  of  the  lease  to  Beckmih^  and  the  Particular, 
(which  are  contradicted  by  every  thing  preceding  them, 
every  thing  contemporary,  and  every  thing  subsequent); 
and  u|>on  which  I  think  no  reliance  ought  to  be  placed  as 

(a)  Supra. 
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18d0.        to  this  question.    It  would  be  a  strange  hypothesis,  that 

ZT"**  the  small  tithes  were  given  by  the  Crown  to  somebody  who 

f.  has  never  asked  for  them ;  or  that  they  were  reserved  by 

the  Crown,  in  defiance  of  the  plain  language  the  Crown 

has  employed  in  the  grant,  and  its  total  inaction  ever 

since. 

The  construction  I  put  upon  the  grant,  lease,  and  parti- 
cular, which  all  differ,  is,  that  the  general  words  in  the  grant, 
the  latest  document,  were  introduced  for  the  purpose  of 
conveying  every  thing  the  Crown  had  by  surrender  from 
the  priory.  I  think,  therefore,  not  only  that  the  usage  has 
been  with  the  plaintiffs,  but  that  if  this  were  otherwise,  the 
usage,  as  the  law  now  stands,  could  not  be  supported. 

Whatever  may  be  done  in  the  supreme  Court,  it  is  not 
in  this  place,  that,  for  the  first  time,  we  can  disregard  the 
maxim  that  mere  non-payment  is  no  answer  to  the  demand 
of  tithes,  even  by  a  lay  impropriator.  I  think,  that  the 
defendants  must  account  for  all  the  tithes,  small  and  great, 
of  those  lands  where  the  plaintiff  is  entitled  to  tithes  in 
kuid. 

There  remain  still  two  questions,  one  on  a  claim  of  not 
paying  tithes  at  all,  the  other  on  an  exemption  from  tithes 
in  kind,  under  cover  of  moduses.  These  questions  are 
both  brought  forward  by  the  same  defendant,  John  Rob' 
son.  All  the  defendants,  except  Holdsworth,  join  in  one 
answer.  The  defendants,  in  that  answer,  say  that  they 
occupy  certain  farms  and  tenements  situate  in  the  parish 
of  Bilborough  and  lordship  of  Sandwithf  for  all  of  which 
compositions  have  been  paid,  except  such  of  them  as  are 
mentioned  by  them  to  pay  no  tithes,  or  to  be  covered  by 
moduses.  Upon  the  grounds  I  have  already  stated,  they 
must  account  for  the  tithes  of  all  lands  for  which  com- 
positions have  been  paid,  that  is,  all  except  the  lands  now 
to  be  mentioned.  The  first  I  shall  advert  to  are  those 
for  which  no  tithes  have  been  paid,  as  it  is  said. 

There  are  two  farms,  both  held  by  Robson,  one  of  a 
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hundred  and  thirty-three  acres,  as  tenant  to  the  trustees        1830. 
of  the  free  school  of  Newark-upon-Treni,  the  other^  called      "     "^^^ 
Newhatt,  of  sixty-six  acres^  and  belonging  to  the  defend-  •• 

ant^  Matthew  Todd.  The  first  inquiry  should  be,  whether 
it  be  true  that  no  tithes  have  been  paid.  The  earUest  evi- 
dence of  usage  in  the  cause  is  to  be  found  in  the  terrierS| 
which  begin  above  a  century  ago.  The  first  terrier,  that 
of  1716,  states  expressly,  that  "certain  lands  in  the  parish 
belonging  to  the  free  school  of  Newark-upon*  Trent  pay  no 
tithes  to  the  church.**  It  then  proceeds  to  state  the  same 
circumstance  respecting  a  free  school  called  Hemsworth, 
and  then  states,  *'  thcU  a  farm  called  NewhaU^  belonging  to 
Mrs.  Dryden,  of  York,  let  to  Mr.  fFiright,  also  pays  no 
tithes.'* 

The  next  terrier,  of  17^7,  mentions  the  Newark  lands, 
but  omits  the  NewhaU  farm.  That  of  174vS  mentions 
both  the  Newark  lands  and  the  NewhaU  farm.  The  ter- 
rier of  1748  omits  NewhaU^  and  the  next,  of  1764,  men- 
tions it;  and  from  that  time  to  the  very  last,  they  all  state 
both  farms  to  pay  no  tithes. 

I  cannot  consider  the  omission  in  the  two  terriers  of  YIHl 
and  1748,  as  any  evidence  that  tithes  had  been  rendered 
for  NewhaU  at  those  periods,  when  I  see,  that  afterwards, 
and  uniformly,  it  is  stated  that  none  were  rendered.  If  the 
practice  to  pay  tithes  had  once  begun,  that  practice  would 
have  continued.  I  think  it  proved,  therefore,  in  the  ab- 
sence of  all  contradictory  testimony,  that  no  tithe  was  in 
effisct  paid  for  these  farms.  All  the  parol  evidence  con- 
curs in  producing  the  same  conclusion.  No  witness  states 
that  any  tithe  was  ever  paid  for  them.  All  the  witnesses, 
even  those  produced  by  the  plaintiff*,  say,  that  they  were 
tithe  free.  I  have  it,  therefore,  in  evidence,  that,  from  the 
beginning  of  the  last  century,  while  all  the  rest  of  the  pa- 
rish rendered  tithes  in  some  form  or  other,  these  lands 
rendered  none.    This  forces  me  to  give  this  practice  an 
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1830.         unlimited  duration^  because  it  no  where  ap{)ear8  that  any 
p"""^'  tithe  was  ever  paid*  To  this  extent  the  defendant  Robson 

V.  may  consider  his  point  as  established. 

This  brings  me  to  what  appears  to  me  to  be  a  question 
of  some  doubt  and  difficulty.     And  that  is,  whether  the 
mere  non-payment  is  to  be  disregarded ,  however  ancient, 
and  however  clearly  proved.     If  it  were  the  common  case 
I  should  feel  myself  bound  to  follow  the  common  rule,  and 
to  disregard  it.     In  the  case  of  Norbury  v.  Mead,  it  is 
evident^  that  one  of  the  noble  Lords  doubted  very  much  the 
law  and  justice  of  the  maxim^  that  there  should  be  no  pre- 
sumption against  a  lay  impropriator.     But  the  other  noble 
Lord  9  who  then  presided  in  the  House,  expressly  disclaim- 
ed deciding  in  opposition  to  the  authorities,  and  put  the 
order  which  he  proposed  upon  the  peculiar  circumstances 
of  that  case.  I  consider  the  rule,  therefore,  which  has  been 
established  in  this  Court,  as  still  unshaken.  The  objection 
to  applying  it  here  does  not  arise  from  any  suggestion  of 
title  on  the  part  of  the  occupier  or  his  landlord.    There  is 
not  the  least  suggestion  of  a  producible  title  to  the  tithes  of 
these  farms  in  the  power  of  the  defendants,  nor  of  any  legal 
ground  of  exemption.     It  arises  from  a  supposed  limita- 
tion to  the  rights  of  the  plaintiffs,  deduced  from  the  terms 
of  the  lease  to  BecAwith. 

This  lease  is  no  part  of  the  necessary  deduction  of  title 
from  the  priory  to  the  plaintiffs,  but  it  is  referred  to  the 
King's  grant,  from  which  the  plaintiffs  claim;  and,  when 
examined,  it  shews  that  the  Crown  did  not  lease  the  tithes 
of  the  whole  of  the  township  oi  Safidwiihy  but  only  of  cer- 
tain closes.  Then,  construing  the  grant  by  the  lease,  it  is 
insisted,  that  the  grantee  derived  no  title  to  the  whole 
tithes  of  Sandwithf  or,  in  other  words,  that  there  were 
certain  closes  in  Sandtvith  to  which  the  grant  gave  no  title, 
because  the  Crown  had  it  not. 

If  the  terms  of  the  lease  were  conclusive  evidence  of 
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what  the  Crown  derived  from  the  priory,  it  would  also  have         1830. 
proved  conclusively,  that  the  Crown  was  not  entitled  to       faihpax 
the  small  tithes,  because  it  is  certain  that  the  small  tithes  «. 

HOLDSWORTH. 

were  not  leased  to  Beckwilh  by  the  instrument  which  has 
been  produced.  I  have  not  considered  it  as  conclusive, 
where^  as  in  the  case  of  the  small  tithes,  I  found  it  con- 
tradicted by  every  other  document  in  the  cause,  and  also, 
as  1  thought,  by  the  verbal  testimony  respecting  the 
usage.  But,  in  this  case,  it  is  contradicted  by  nothing, 
and  the  usage  strongly  supports  it.  The  language  of  the 
demise  is,  **  All  the  tithes  of  sheaves  and  hay  of  Dryng- 
houses^  Knapton,  and  Bilboroughf  and  also  the  tithes  of 
certain  closes  within  the  lordship  of  Sandwith.*^  I  know 
not  how  to  explain  the  limitation  respecting  the  lordship 
of  Sandwith,  the  whole  of  which  is  clearly  within  the 
parish,  but  by  means  of  the  two  farms  now  in  question.  It 
accounts  for  the  limitation,  and  gives  it  a  precise  meaning. 
The  terms  of  the  grant  are  general,  and,  though  they 
do  not  sustain  the  argument  of  the  defendants,  they  are 
not  opposed  to  it. 

Upon  the  whole,  therefore,  it  appears  to  me,  that  that 
grant  should  not  be  held  to  have  passed  to  the  grantee 
any  tithes  of  these  closes.  To  this  conclusion  my  disincli- 
nation to  disturb  any  ancient  usage  has  led  me.  If  the 
plaintiff  can,  upon  any  future  occasion,  shew  a  title  speci- 
fically to  the  tithes  of  these  farms,  or  disprove  the  usage 
OD  which  I  am  acting,  this  decree  will  not  bar  him.  But 
I  am  of  opinion,  that  I  ought  not  to  decree  an  account  of 
the  tithes  of  these  closes,  unless  the  plaintiffs  shall  es^ 
tablisb  at  law  their  title  to  them. 

The  next  and  last  question  upon  the  merits  respects 
the  moduses.  It  is  insisted,  that  a  farm  called  Moskars  is 
covered  by  a  payment  of  2s.  Sd.^  and  another  called  Nor- 
manSf  by  a  payment  of  2s.  They  are  pleaded  in  bar  of 
all  tithes  whatsoever.     They  are  both  fully  and  clearly  es- 
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1830.        tablished.   Every  terrier,  from  the  beginnings  notices  them, 
„  "    ^      and  the  whole  parol  evidence  confirms  the  terriers.    It 
V.  would  be  a  useless  waste  of  time  to  go  through  it. 

This  opinion  has  occupied  so  much  time,  that  I  waste  no 
more  in  adverting  to  the  inferior  points  that  have  been 
made.  I  will  only  say,  that  I  see  no  objection  to  the  mode 
of  stating  the  claim  on  one  side,  nor  to  the  terms  in 
which  the  moduses  are  pleaded  on  the  other.  The  plain- 
tiffs must  have  a  decree  for  all  the  tithes  except  Ae  Newark 
farm  and  Newhall,  Mosiars,  and  Normans.  They  must 
have  the  costs  of  the  suit,  except  the  costs  so  far  as  they 
relate  to  these  four  farms.  There  should  be  no  costs  on 
either  side  as  to  the  Newark  farm  and  NewhaU^  but  the 
plaintiffs  must  pay  to  the  defendants  the  costs,  so  far  as 
they  relate  to  Moskars  and  Normans. 

I  have  taken  no  notice  of  one  of  the  points  contended  for, 
vix.  that  the  right  of  nomination  could  not  be  sustained.  I 
think,  without  entering  into  it,  that  Mr.  Lodingt€m  Fasr- 
fax  has  a  legal  title  to  these  tithes,  and  has  a  right  to 
sustain  this  suit,  though  he  might  not  have,  as  contended, 
the  legal  estate  vested  in  him  before  the  year  18S6.  He 
had  the  equitable  estate  before,  and  therefore,  that  there 
should  be  no  objection,  he  then  clothed  himself  with  the 
legal  estate.  I  think  Mr.  Lodington  Fairfax  had  a  very 
good  title  to  these  tithes,  and  if  any  body  wishes  to  go 
further  in  this  case,  the  point  will  be  open  to  them.  The 
great  difficulty  I  have  had  in  this  case  is,  that,  unless  my 
view  of  it  were  clearly  explained,  there  would  seem  to  be 
a  little  inconsistency  in  the  reasons  I  have  assigned,  for 
giving  to  the  plaintiff  an  account  of  the  small  tithes,  and 
not  giving  him  an  account  of  the  tithes  of  the  two  farms. 
There  seems  to  be  a  little  difficulty,  but  I  think,  after  a 
great  deal  of  consideration,  that  the  lease  is  a  much 
stronger  objection  to  that  construction  of  the  grant  of  the 
two  farms,  than  it  is  as  to  the  small  tithes.    I  am  aware. 
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in  redarguing  this  case  any  where,  it  may  be  saidy  that  my         1830. 
judgment  in  these  two  respects  is  inconsistent;  but  I  ^ 

think  it  is  not,    I  think  it  is  the  proper  opinion.  «. 

HOLDSWORTB. 


Isabella  Dowbiogin  r.  James  Bourne^  John  BournEi     j^^^^  y^^^^ 
Peter  Bourn  e,  and  John  Fenton  Cawthorne. 

1  HE  bill  stated,  that,  in  March^  1819,  John  Dowbiggin^  a.,  ud  B.  hii 
as  the  agent,  and  on  behalf  of  the  defendant  John  Fenton  ""^f  ^^^JJ^ 
Cawthorne,  applied   to  John  Bourne,    Thomas  Bourne^  »nd  ■ewrai  pro- 

minory  notey 

James  Bourne,  and  Peter  Bourne,  all  of  Liverpool,  mer-  for  the  i>ayment 
chants,  to  advance  a  sum  of  1 180/.  to  the  said  John  Fenton  ney,  c.^brouXT 
Ctnothome,  and  which  Messrs.  Bourne  agreed  to  do,  upon  ^pwaie  nc- 

^  uons  agftiDft  A, 

having   the  personal  security  of  the  said  John  Fenton  and  B.,  for  pay- 
Cawthorne,  and  of  the  said  John  Dowbiggin  as  his  sure-  ney  made  pay- 
ty  for  the  re-payment  thereof;  and  accordingly  they,  on  *od  r«»vered*' 
the  13th  of  March,  1819,  advanced  the  sum  of  1130/.  judgment  in 

—  ,  both  actions; 

tmto  John  Fenton  Cawthorne;  and,  upon  receipt  of  the  and,  having  is- 
same,  and  as  a  security  for  the  re-payment  thereof,  John  T^^'^'b!^^ 
Fenion  Cawthorne,  and  the  said  John  Dowbigffin  as  his  ""f  *y»  *i»«  <>«»>» 

®®  and  cosU  were 

surety,  and  at  his  request,  severally  signed  and  gave  to  paid  by  B.  The 
the  said  Messrs.  Bourne,  their  joint  and  several  promissory  of  B.  afterwards 
note,  in  writing,  dated  the  said  ISth  March,  1819,  where-  J^'tjJt*^*.  ,„^ 
by  they  jointly  and  severally  promised  to  pay  to  the  said  ^-f  ^or  <1>«  pur- 

«  ^  /\  1  •  pose  of  obtain* 

Messrs.  Bourne,  the  sum  of  WtiOL,  value  received,  and  ing  an  assign- 
lawful  interest  for  the  same.  That,  at  various  times  pre-  juSmen?*ob- 
riously  to  the  month  of  March,  1824,  John  Dowbiggin,  as  ^^^lf^\ 
the  surety,  and  on  account ,  of  the  said  John  Fenion  Caw-  principal  debtor. 

..  •ijji  i^^i_*  .         To  this  bill  A»m 

thame,  paid  and  advanced,  out  of  his  own  proper  monies,  the  principal 
unto  the  said  Messrs.  Bourne,  various  sums  of  money,  ^foVwant^f 
amounting  in  the  whole  to  the  sum  of  239/.  Ss.  Id.,  as  equity,  chiefly 

m  n      •  1.1  •  11  ;     on  the  ground 

and  for  interest  on  the  said  promissory  note;  and  that  such  that  the  judg^ 

ment  was  satis- 
fled  at  law,  and 
tittt  DO  eflSectnal  assignment  coold  be  made  of  it.     The  Court  declined  to  decide  the  point  on  de- 
■rarrer,  as  it  might  be  brought  before  the  Court  of  law  by  scirt/aciat,  or  tn  amditd  qmrtld,  and 
Ofcrmled  the  demurrer. 
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1830.         sums,  and  also  the  said  promissory  note,  were  frequently  ad- 
^"""'''     '      mitted  by  the  said  John  Fenton  Cawthorne,  and  particular- 
9.  ly  in  and  by  a  certain  settled  account  between  him  and 

the  said  John  Dowbiggin^  and  by  an  indenture,  dated 
the  18th  day  of  March,  1824,  to  have  been,  and  were  in 
fact  well  known  by  the  said  Messrs.  Bourne  to  have  been, 
paid  and  given  by  the  said  John  Dowbiggin,  as  the  surety 
oi  John  Fenion  Cawthorne,  and  to  be  jointly  due  and  ow- 
ing to  him  from  Cawthome.  That  Bourne  died,  and  that, 
in  the  year  1 834,  the  defendants,  the  Bournes,  commenced 
two  several  actions  at  law  in  the  Court  of  King's  Benchy 
against  the  said  John  Fenton  Cawthorne  and  John  Dow- 
biggin  respectively,  for  recovering  the  said  sum  of  11302. 
so  secured  by  the  said  promissory  note,  and  interest,  and 
obtained  final  judgment  in  the  action  against  Cawthorne, 
on  the  30th  day  of  November,  1824,  for  the  sum  of  1481  ^ 
10^.,  and  such  judgment  was  still  subsisting  and  of  full 
force,  and  had  not  been  in  any  manner  satisfied,  released, 
or  discharged.  That  the  defendants,  the  Bournes,  also 
recovered  in  their  said  action  at  law  against  the  said  John 
Dowbiggin,  and  having  obtained  final  judgment  therein 
in  the  month  of  February,  1825,  caused  the  same  to  be 
duly  entered  up  against  the  said  John  Dowbiggin,  for  the 
sum  of  1277/.  4«.  8e/.;  and  immediately  thereupon,  by  col- 
lusion and  agreement,  or  from  some  understanding  with 
Cawthorne,  and  from  an  unjust  wish  to  favour  him  the 
said  John  Fenton  Cawthorne,  though  their  principal 
debtor,  caused  a  writ  of  Jieri  facias  to  be  issued  upon  the 
said  judgment  against  the  said  John  Dowbiggin  and  the 
goods  and  chattels  of  the  said  John  Dowbiggin  to  be 
taken  under  the  same,  whereupon  John  Dowbiggin  paid 
to  the  Sheriff  the  sum  of  1312/.  17^.  Id.,  in  full  satisfac- 
tion and  discharge  of  the  said  judgment,  and  of  SherifTs 
poundage  on  the  said  execution ;  and  thereby  John  Dow- 
biggin fully  paid  and  satisfied  unto  the  defendants,  the 
Bournes,  the  full  amount  of  the  principal  and  interest  se- 
cured by  the  said  promissory  note. 
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The  bill  then  stated  the  death  oi  John  Dowbiggin,  and         1830 
the  title  of  the  plaintiff  as  his  administratrix,  and  alleged,     do^b,oo,n 
that,  by  reason  of  the  payments  so  made  by  the  said  John  «• 

.  .  .  1      r  f  Bourne. 

Dowbiggin,  as  such  surety  as  aforesaid,  the  said  John 

Fenton  Cawthorne  became  and  was  justly  and  truly  in- 
debted unto  the  said  John  Dowbiggin,  and  to  the  plain- 
tiff, as  his  administratrix,  in  the  several  sums  of  2391.  Ss. 
Ic/.,  and  1,312/.  17*.  Id,,  and  the  said  John  Dowbiggin, 
became  and  was,  and  the  plaintiff,  as  such  administratrix  as 
aforesaid,  was  justly  entitled  to  have  the  said  two  last-men- 
tioned sums,  and  all  costs  and  expenses  in  the  said  action, 
repaid  to  her  by  the  said  John  Fenton  Cawthorne,  or  to 
have  the  benefit  of  the  judgment  so  obtained  by  the  de- 
fendants, the  Bournes,  against  the  said  John  Fenton  Caw- 
ikome,  as  aforesaid,  and  to  issue  execution  upon  the  same, 
as  a  medfis  of  i^ecovering  the  said  sums  of  money. 

The  bill  then  alleged  applications  to  have  been  made  on 
the  part  of  the  plaintiff,  to  the  defendants,  the  Bournes, 
to  assign  the  judgment  and  the  benefit  thereof  to  the  plain- 
tiff, and  to  empower  her  to  issue  execution  thereon,  in  the 
names  of  the  defendants,  the  Bournes,  the  plaintiff  offer- 
ing to  indemnify  them  against  all  costs,  charges,  and  ex- 
penses by  reason  of  such  execution.  The  bill  charged, 
that  the  defendants,  the  Bournes,  in  concert  and  collusion 
with  Cawthorne,  and  from  motives  of  friendship  and  for- 
bearance to  him,  refused  to  assign  the  judgment. 

The  bill  prayed  a  declaration,  that  the  plaintiff  was  en- 
titled to  have  the  judgment,  obtained  by  the  Bournes 
against  the  defendant  Cawthorne,  assigned  by  the  defend- 
ants^  the  Bournes,  to  the  plaintiff,  with  power  to  issue  ex- 
ecution thereon,  and  that  the  defendants  might  be  decreed 
to  deliver  the  judgment  paper  in  respect  of  the  said  judg- 
ment to  the  pkintiffy  and  that  it  might  be  referred  to  the 
Master  to  settle  an  assignment  of  the  said  judgment,  the 
plaintiff  offering  to  pay  what,  if  any  thing,  was  due  to  the 
defendants  on  the  said  judgment,  and  to  indemnify  them 

VOL.  I.  I 
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1830.         against  all  costs,  charges,  damages,  and  expenses,  by  rea- 
^  son  of  any  proceedings  by  the  plaintiff  under  such  assiirn- 

DOWBIGGIN  J    r  f>         ^  r  O 

f.  ment.     The  bill  also  prayed  an  injunction  to  restrain  the 

defendants  from  entering  up  satisfaction  on  the  said  judg- 
ment, or  releasing  or  discharging  the  same. 

To  this  bill  the  defendant  Cawthorne  filed  a  general  de- 
murrer, for  want  of  equity. 

Mr.  Jacobs  and  Mr.  Folleiii  in  support  of  the  demurrer. 
— The  judgment  was  satisfied  by  the  payment  of  the  debt; 
and,  therefore,  if  it  were  to  be  assigned,  the  plaintiff  could 
not  possibly  derive  any  benefit  from  it,  and  the  Court  will 
not  decree  that  which  would  be  wholly  nugatory  and  useless. 
The  rule  whit;h  prevails  in  Courts  of  equity,  with  respect  to 
suitors  being  entitled  to  the  benefit  of  all  securities  given 
by  the  principal  debtors,  applies  only  to  cases  in  which 
the  securities  are  subsisting,  and  capable  of  being  enforc- 
ed, and  not,  as  in  the  present  case,  to  a  satisfied  judg- 
ment. Before  any  steps  could  be  taken  under  the  judg- 
ment, it  would  be  necessary  to  revive  it  by  scire  Jitciat^ 
in  which  proceeding  the  parties  may  appear  and  plead 
that  the  judgment  is  satisfied,  or  recourse  may  be  had 
to  the  old  remedy  by  audita  quereld.  Admitting  Douh 
biggin^  as  surety,  to  have  paid  the  debt,  all  remedy  on 
the  judgment  is  gone,  and  the  plaintiff  cannot  compel 
an  assignment  of  it,  and  can  only  be  treated  as  a  credi- 
tor by  simple  contract  of  the  defendant  Cawthorne.  Co- 
pis  V.  Middleton  {a).  The  defendants,  the  Bournes^  can 
only  assign  what  they  have  a  right  to,  and  they  have  no 
right  to  issue  execution,  the  debt  being  satisfied.  Three 
remedies  are  given  by  the  law— ^r*^,  the  remedy  by  auditd 
quereld; — secondly y  as  the  judgment  must  be  revived  by 
scire  faciaSy  the  party  may  appear  and  plead  the  satis- 
fl^ction ;  or,  thirdly ^  may  obtain  a  rule  to  shew  cause  why 

{a)  Turn.  224. 


Bourn  t:. 
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satibfaction  should  not  be  entered  up  on  the  record  of  the         I8d(). 
judgment.     The  debt  was  paid  by  Dowbiggin,  in  1825,  *     ' 

and  it  is  the  laches  of  the  plaintiff,  that  a  judgment  has  v. 

not  been  obtained  by  her  as  administratrix  of  Dowbiggin. 
There  is  no  allegation  in  the  bill,  that  there  are  circum- 
stances, which  would  render  a  judgment  of  1830  better 
than  a  judgment  of  18^5.  The  plaintiff  has  no  title  to  the 
aid  of  this  Court  to  obtain  the  benefit  of  the  judgment, 
to  the  prejudice  of  subsequent  creditors  and  intermediate 
transactions. 

In  support  of  the  demurrer,  the  following  cases  were 
cited,  and  commented  upon,  viz.  Parsons  v.  Briddock{a)i 
Wright  V.  Morley  (6),  Woffington  v.  Sparks  (c),  Viner's 
Abridgment  (</),  and  Saunders'  Reports  (e). 

Mr.  Jervis,  and  Mr.  Spence,  for  the  plaintiff,  in  sup- 
port of  the  bill. 

Lord  Chief  Baron,  (without  hearing  the  other  side). 
— Notwithstanding  the  ability  with  which  this  case  has 
been  argued,  it  appears  to  me  that  there  is  not  the  slight- 
est pretext  for  allowing  this  demurrer.  To  do  so,  would 
have  the  effect  of  shaking  all  the  principles  upon  which 
Courts  of  equity  have  acted,  in  cases  of  this  description. 
I  apprehend  it  to  be  the  settled  and  general  rule  of  Courts 
of  equity,  that,  when  a  surety  pays  the  debt  of  the  princi- 
pal debtor,  he  has  a  clear  right,  by  the  course  of  proceed- 
ing in  equity,  to  the  benefit  of  all  instruments,  and  securi- 
ties given  by  the  principal  debtor  for  payment  of  that 
debt. 

The  difficulty  I  feel  is,  that  I  cannot,  upon  this  demur- 
rer, decide  the  points  which  have  been  argued,  and  from 


{a)  2  Vera.  608.  (d)  Vol.  3,  tit.  '' AudUd  Quere- 

(6)  11  Ves.  12.  U.** 

(f )  2  Ves.  scnr.  569.  (e)  Will,  edit,  page  148,  n. 
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1S30.         which  it  has  been  contended^  that,  if  the  relief  sought 

DowBioGiN     ^y  ^^^  ^^^^*  ^^^^  given  to  the  plaintiff,  she  would  not  be 
V'  able  to  derive  any  benefit  from  it.     I  do  not.  and  I  think 

Bourne.         _. 

1  cannot  properly,  entertain  this  objection.  If  this  were 
like  the  case  of  Copis  v.  Middleion,  in  which  pcincipal  and 
surety  having  executed  a  bond,  igrithout  any  mortgage  or 
other  assurance,  and  without  any  counter  bond  being  eze* 
cuted  to  the  surety ;  it  was  held,  that  the  surety,  having 
paid  off  the  bond,  was  only  a  creditor,  by  simple  contract, 
of  the  principal  debtor;  I  might  perhaps  be  inclined  to 
go  the  length  contended  for  on  the  part  of  the  defisndants : 
but  there  is  a  very  material  distinction  between  this  case 
and  Copis  v.  Middleion.  With  regard  to  the  case  which 
has  been  cited  respecting  the  bond,  I  have  reason  to  know 
that  very  great  doubts  have  been  entertained  on  the  sub- 
ject. I  remember  a  case  which  occurred  before  Sir  WUr 
Ham  Grants  in  which  that  learned  Judge  thought  that 
where  a  joint  bond  had  been  paid  off  by  one  of  the  ob- 
ligors, it  might,  in  the  hands  of  that  obligor,  be  treated, 
as  a  specialty  debt  against  the  estate  of  the  co-obligor. 
It  afterwards  came  before  me  as  a  Master  in  Chancery ^ 
in  taking  the  accounts  directed  by  the  decree,  and  I  con- 
sidered that  the  bond  having  been  paid,  there  was  an 
end  of  it.  Exceptions  being  taken  to  my  report,  the  sub- 
ject was  discussed  before  Sir  William  Grani,  who  was  of 
a  different  opinion.  The  point  afterwards  came  before 
Lord  Eldon,  who  concurred  in  the  view  which  I  had 
taken.  And  if  this  were  the  case  of  a  joint  judgment 
by  a  principal  and  surety,  I  should  probably  be  of  the 
same  opinion  as  I  was  in  that  case,  and  I  should  perhaps 
say,  the  judgment  having  been  satisfied,  there  is  an  end 
of  it.  But  where,  as  in  the  present  case,  there  are  two 
judgments,  and  where  it  may,  and  perhaps  will,  come  be- 
fore the  Court  of  law,  on  a  question  of  pleading  in  audita 
querela,  I  will  not,  and  I  think  I  properly  cannot,  enter  in- 
to the  consideration  of  the  subject  on  demurrer. 
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I  have,  in  my  own  experience,  known  cases  where  a  debt         1830. 
to  a  banker  has  been  paid  by  a  surety;  and  bills  of  ex-      ^i^^^^^i^ 
change,  which  had  become  barred  by  the  statute  of  limita-  *'• 

tions,  were  transferred  to  the  surety;  and  I  have  known 
that,  by  proceedings,  certainly  through  mistake  and  mis« 
pleading,  the  amount  of  such  bills,  though  barred  by  the 
statute,  has  been  recovered. 

The  ground  on  which  I  proceed,  in  the  present  case,  is, 
that  I  will  not  decide  that  upon  demurrer,  which  may  pos- 
sibly come  before  the  Court  on  pleading  in  scire  facias  or 
in  a  proceeding  by  audiid  quereld. 

Demurrer  over-ruled. 


Nov.  \7th, 
A  1  Tir  23rrf,  24M. 

-  V,  Adams  and  Witherston.  n-^  t*a 


Dec,  7th, 

In  1819,  the  plaintiff  was  indebted  to  the  defendant.  Bills  of  cx- 
John  Moore  Adams,  and  his  then  partner,  John  Griffin,  acM^cTbj^A., 
in  the  sum  of  180/.,  for  goods  sold  and  delivered,  and  it  IJI^^'iTi^f^'B 
being  inconvenient  for  him  to  pay  such  debt,  and  being  who,  being  one 

1.1    1  1  1  1     i<  i  .  .11  of  the  executors 

likely  to  have  other  deahngs  and  transactions  with  them,  ofc,  andhav- 
he,  in  consideration  of  their  forbearing  to  press  him  for  ^si^otmmiey 
payment    of    his   debt,   and  for  the    accommodation   of  *"  ^^  ***"***  *»*" 

.  ,  longing  to  C.'a 

Adanu  and  Gr\ffin,  accepted  various  bills  of  exchange,  estate,  which 
some  of  them  being  accepted  in  blank,  upon  an  under-  ed  in  a  u»x 
standing  and  agreement  that  Adams  and  Gr\ffin  should,  *?  n '  ji^^'^Ved 
from  time  to  time,  pay  and  take  up  the  bills  so  accepted  such  biiu  with 
by  the  plaintiff;  and  that  the  plaintiff  should  not  be  liable  longing  to  c.'s 
or  responsible  under  such  bills  for  more  than  the  debt  fng  out*of  Oie" 
actually  due  from  hun.  ^^  '*>e  requi- 

^  site  amount, 

deducting  the 
discount,  and  at 
die  tame  tiine  placing  the   bills  in  the  box : — Heldt  that  B.  could  not  sever  his  character  of  an 
tcconiDodadon  holder  of  the  said  bills,  from  his  character  of  executor,  so  as  to  enable  him  and  his 
co-executors  to  fae  at  indorsees  of  the  bills  of  exchange  for  a  valuable  consideration. 


Adams. 
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iddO.  For  the  purpose  of  taking  up  such  bills,  the  plaintiff, 

from  time  to  time,  at  the  request  of  Adams  and  Chiffin, 
r.  accepted  other  bills  drawn  by  him  on  Adams  and  Griffin; 

and  Adams  and  Griffin^  from  time  to  time,  procured  the 
bills  accepted  by  the  plaintiff  to  be  discounted,  and  with 
the  proceeds  took  up  and  paid  the  first  bills. 

On  the  \sio(  November y  1822,  the  debt  actually  doe 
and  owing  by  the  plaintiff  to  Gr\ffin  and  Adams  had  been 
increased  to  888/.  \&s. 

These  accommodation  transactions  continued  between 
the  plaintiff  and  the  defendant  Adams,  and  his  partner 
Griffin,  down  to  the  16th  November,  1826,  when  Adams 
and  Griffin  became  bankrupts. 

At  the  time  of  the  bankruptcy,  eleven  bills,  accepted  by 
the  plaintiff,  amounting  together  to  the  sum  of  1077/. 
I9s.  8e/.,  were  outstanding,  of  which  four  bills,  amounting 
together  to  392/.  18^.  9d.,  were  in  the  hands  of  Luke  How- 
ard, a  bondjide  holder,  and  one  other  of  such  bills,  for 
the  sum  of  99/.  2s.  6d,,  was  in  the  hands  of  Magnus  Tho- 
mas, also  a  bondjide  holder. 

The  bill  in  the  hands  of  Magnus  Thomas  was  paid  by 
the  plaintiff,  afler  deducting  a  dividend,  amounting  to  12/. 
7*.  9rf.,  received  by  Thomas  under  the  bankruptcy  of 
Griffin  and  Adams. 

The  defendant  Adams,  together  with  Edward  Bird  2Lnd 
Godfrey  Bird,  and  the  defendant  John  Witherston,  were 
the  executors  appointed  by  the  will  of  Sherman  Bird,  of 
Southampton,  Esq.,  the  defendant  Adams,  as  the  only 
executor  residing  in  London,  being  the  acting  executor. 

According  to  the  statement  of  the  defendant  Adams, 
and  which  was  borne  out  by  the  evidence,  the  manage- 
ment of  the  affairs  of  the  testator,  Sherman  Bird,  was  lefl 
to  the  defendant  Adams,  and  be  had  the  principal  manage- 
ment and  control  over  the  testators  estate  and  effects, 
from  the  testator's  death,  in  1824,  to  the  bankruptcy.  A 
box  belonging  to  the  executors  of  the  testator,  was  kept 
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in  the  house  in  which  the  partnership  business  of  Griffin         1830. 

and  Adams  was  conducted,  in  which  box  the  monies  and  se-         

curities  belonging  to  the  executors  were  deposited ;  and  v. 

Adams  having  considerable  sums  of  money  from  time  to 
time  belonging  to  the  estate  of  the  testator^  and  which , 
as  received,  were  deposited  in  the  box  until  the  same  could 
be  appropriated,  he,  Adams,  was,  with  such  money,  in  the 
habit  of  discounting  the  bills  belonging  to  the  partnership 
oi  Adams  and  Griffin;  and,  according  to  Adams's  state- 
ment, in  his  answer,  as  he  drew  the  money  belonging  to 
the  testator  out  of  the  box,  he  at  the  same  time  deposited 
therein  the  bills  belonging  to  the  partnership,  which  had 
been  discounted  therewith. 

At  the  time  of  the  bankruptcy,  five  of  the  plaintiff's 
bills,  which  were  then  outstanding  and  unpaid,  were,  ac- 
cording to  the  statement  of  the  defendant  Adams,  among 
those  which  Adams  had,  in  the  manner  aforesaid,  dis- 
counted ;  such  five  bills  amounting  together  to  489/.  3«. 
\ld.;  and,  as  stated  by  Adams,  there  had  not  been  a  less 
amount  of  the  plaintiff's  bills  in  the  box  for  the  space  of 
twelve  months  previously  to  the  bankruptcy;  the  bills 
originally  discounted  with  the  monies  belonging  to  the 
estate  of  the  testator  being,  as  they  respectively  became 
payable,  taken  out  of  the  box,  and  others  which  had  from 
time  to  time  been  accepted  by  the  plaintiff  substituted  in 
their  stead. 

Griffin  and  Adams,  at  the  time  of  their  bankruptcy, 
were  indebted  to  the  estate  of  Sherman  Bird,  in  the  sum 
of  8000/.  and  upwards,  on  the  plaintiff's  bills,  and  other 
securities. 

After  the  bankruptcy  of  Griffin  and  Adams,  the  box 
containing  the  plaintiff's  bills  and  other  securities  was 
placed  by  Adams  in  the  hands  of  other  persons,  as  the 
solicitors  of  the  executors  of  Sherman  Bird;  and  the  plain- 
tiff having  been  applied  to  for  payment  of  three  of  the  bills 
which  had  become  due,  amounting  together  to  ^95/.  \5s. 
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1830.         grf.,  and  having  declined  to  pay  the  same,  an  action  was 

brought  on  such  three  bills  against  the  plaintiff,  in  the 

V'  names  of  Godfrey  Bird,  John  Witherston,  and  the  de- 

Adams.  . 

fendant  John  Adams,  as  indorsees  of  such  bills;  and  the 

plaintiff  was  arrested  and  held  to  bail. 

In  Easter  Term,  1 8^8,  the  plaintiff  filed  his  bill  against 
the  defendants  Adams  and  ffttherston,  {Godfrey  Bird 
being  then  deceased),  praying  that  the  five  bills  so  accept- 
ed by  the  plaintiff  for  Griffin  and  Adams,  and  indorsed 
by  Adams  to  himself  and  Witherston,  and  Godfrey  Bird^ 
might  be  delivered  up  to  be  cancelled,  and  for  an  injunc- 
tion to  restrain  proceedings  at  law  on  such  bills  of  ex- 
change. 

The  defendant  Adams,  by  his  answer,  stated  the  facts 
with  respect  to  the  mode  in  which  the  bills  had  been  de- 
posited by  him  in  the  box  belonging  to  the  executors,  as 
above-mentioned.  He  also  stated,  that  the  388/.  16^.,  the 
balance  owing  by  the  plaintiff  to  Griffin  and  Adams,  on 
the  \st  November,  1822,  afterwards  became  increased  to 
545/.  8s.  Sd.,  but  which,  by  subsequent  payments  by  the 
plaintiff,  became  ultimately  reduced  to  373/.  ITs.  SA, 
which  was  the  actual  amount  of  the  debt  due  to  Griffin 
and  Adams.  The  answer  alleged,  that  the  bills  were  ac- 
cepted by  the  plaintiff,  and  given  generally  for  securing 
the  debt  due  from  him,  and  in  consideration  of  the  for- 
bearance of  Griffin  and  Adams  in  not  pressing  for  the 
same.  The  answer  admitted  that,  besides  the  money  paid 
by  the  plaintiff,  in  reduction  of  the  general  balance,  and 
besides  the  money  paid  by  him  to  Thomas,  in  respect  of 
one  of  the  bills,  amounting  to  99/.  2s.  6c/.,  the  plaintiff 
was  liable  to  pay  the  four  bills  in  the  hands  of  Luke  How- 
ardf  amounting  to  3921.  I8s.  9d. 

The  answer  insisted  on  the  right  of  the  executors  to  en- 
force payment  of  the  bills  by  the  plaintiff. 

The  defendant   Witherston,  by  his  answer,  expressed 
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lis  ignorance  of  the  transaction,  except  as  informed  there-         1^^- 
»f  by  Adams. 


On  the  12th  June,  1828,  an  injunction  was  granted  to 
estrain  proceedings  at  law  on  the  bills^  on  the  terms  of 
>aying  2761,  the  amount  of  the  debt  due  to  Griffin  and 
ddams,  after  deducting  the  sum  paid  to  Magnus  Thomas, 
nto  Court;  which  condition  was  complied  with,  and  the 
DJunction  accordingly  issued. 

The  cause  now  came  on  for  hearing.  No  evidence  had 
t)een  entered  into  by  the  plaintiff;  but  the  defendants  had 
examined  Griffin,  who  proved  the  several  facts  under 
ifhich  the  bills  had  been  accepted  and  discounted,  to  the 
effect  above  stated. 

Mr.  Simpiinson,  and  Mr.  Wigram,  for  the  plaintiff. 
The  bills,  being  accommodation  bills,  as  between  the 
plaintiff  and  Griffin  and  Adams,  and,  therefore,  bills  which, 
if  in  the  hands  of  Griffin  and  Adams,  could  not  have  been 
put  in  force  as  against  the  plaintiff,  the  defendant  Adams 
cannot,  in  his  character  of  executor  of  Bird,  sue  for  the 
amount  of  them.  The  defendant  Adams,  as  a  partner  in 
the  house  of  Griffin  and  Adams,  promised  to  provide  for 
the  bills  when  due,  and,  in  the  character  of  partner,  he 
indorsed  them  to  himself  as  executor;  but  he  cannot,  by 
luch  indorsement,  be  permitted  to  recover  that,  as  exe- 
cutor, which,  in  the  character  of  partner,  he  clearly  could 
not. 

For  the  plaintiff,  were  cited.  Sparrow  v.  Chisman  (a), 
Fmller  ▼.  Rawe  (b),  Jacaud  v.  French  (c),  and  Richmond 

y.  Heapy  (rf). 


(a)  4  Man.  &  Ryl.206.  (c)  12  East,  317. 

(b)  Pcake,  N.  P.  107.  (rf)  1  Starkie,  200. 


V. 

Adams. 
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1830.  Mr.  Jervis,  Mr.  Treslove^  and  Mr.  Davis^  for  the  de- 

fendant  Adams. — The  defendant  Adams,  in  his  character 

»•  of  executor,  stood  in  the  situation  of  any  other  indorsee 

of  the  bills,  and  an  indorsee  of  an  accommodation  bill, 
even  with  notice  of  its  being  an  accommodation  bill,  is  en- 
titled to  sue.  The  transaction  with  respect  to  the  box 
is  proved  to  have  actually  taken  place,  and  was  a  fair 
transaction,  and  it  is  quite  immaterial,  so  far  as  concerned 
the  plaintiff,  whether  the  bills  were  discounted  by  means 
of  the  box,  or  by  the  bankers  of  the  executors. 

[Lord  Chief  Baron, — Suppose  there  had  been  a  con- 
ditional indorsement,  that  is,  suppose  Adams  had  indors- 
ed  the  bills  to  a  third  person,  telling  him  that,  when  the 
bills  became  due,  he,  Adams,  was  to  provide  for  them, 
what  effect  would  that  have  on  the  transaction?] 

It  is  apprehended,  such  a  state  of  things  could  not 
exist,  for  no  person  would  discount  a  bill  under  such 
circumstances,  and  the  very  object  of  the  acceptance  of 
these  bills  was  for  the  purpose  of  their  being  discounted ; 
and  it  would  have  been  no  accommodation  if  they  were  not 
to  be  discounted.  It  is  proved,  that  Adams  put  the  bills 
into  the  box  at  the  time  when  he  drew  out  the  money;  and 
there  can  be  no  difference,  so  far  as  the  plaintiff  is  con- 
cerned, whether  the  bills  were  discounted  by  the  box  or 
by  a  third  person. 

[Lord  Chief  Baron, — The  difference  between  the  box 
and  the  third  person  is,  that  the  box  had  all  the  notice 
which  Adams  himself  possessed.] 

The  proposition,  in  Sparrow  v.  Chisman,  is  laid  down 
too  broadly.  It  was  incumbent  on  the  plaintiff  in  that  case 
to  shew  the  indorsement  of  tlie  bill  for  a  valuable  consi- 
deration, and  there  was  no  proof  of  any  value  having 
been  given.  In  the  present  case,  we  shew  that  the  full 
consideration  was  given,  which  makes  a  material  dis- 
tinction.    The  other  cases  have  no  application. 


COURT  OF  EXCHEQUER. 

Mr.  Simpkinson  replied. 


Lord  Chief  Baron.-^THc  plaintiff  rests  his  case  on  this  v. 

Adams 

pointy  that,  supposing  Adams  himselfto  be  the  holder  of  the 
bills,  he  could  not  sue  the  plaintiff  for  the  amount  made  pay- 
able by  them;  and  this  seems  to  be  beyond  dispute.  It 
seems  equally  clear,  that  a  band  fide  holder  of  these  bills,  for 
a  valuable  consideration,  without  notice,  could  recover  on 
them  as  against  the  plaintiff.  The  argument,  on  the  part 
of  the  defendant,  is,  that  the  deposit  by  Adams  was  good, 
because  it  was  made  in  strict  accordance  with  the  purpose 
for  which  the  bills  were  given,  that  is,  in  order  that  Griffin 
^  Adams  might  get  them  discounted  for  their  benefit  and 
accommodation,  and  that,  whether  they  were  discounted 
by  the  executors  of  Birdy  or  any  other  person,  is  imma- 
terial. On  the  other  side,  it  is  said,  that  if  an  explana- 
tion, founded  on  the  truth  of  the  case,  had  been  given  to 
the  person  discounting  the  bills,  that  they  had  been  ac- 
cepted for  the  consideration  of  Griffin  and  Adams,  and  that 
they  were  to  provide  for  them,  and  the  plaintiff  was  not 
to  be  called  upon;  then  the  holder  of  the  bills  would  not 
be  entitled  to  sue  the  plaintiff:  and  to  this  I  accede,  for 
the  holder  would,  in  that  case,  be  in  the  same  situation  as 
Adams  and  Griffin,  Admitting  that  a  bond  fide  holder  of 
these  bills,  for  a  valuable  consideration,  without  notice, 
could  clearly  recover  as  against  the  plaintiff  on  these  bills, 
I  am  of  opinion  that  the  executors  of  Bird  do  not  sustain 
that  character ;  for  as,  according  to  the  rules  of  law,  they 
could  not  sue  upon  these  bills  without  joining  Adams  as 
their  co-executor  in  the  action,  it  appears  to  me,  that 
Adams  cannot  so  sever  his  character  of  co-executor  of 
Bird  from  his  character  of  partner  with  Griffin,  as  to  pre- 
vent the  executors  of  Bird  from  being  affected  with  no- 
tice of  the  tran3action,  and  with  the  terms  and  conditions 
upon  which  the  bills  had  been  accepted.  A  foundation  for 
the  jurisdiction  of  this  Court  being  laid  in  the  claim  to 
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1830.        have  the  bills  delivered  up,  I  need  not  send  the  case  to 

law, 

V-  I  must  decree  the  bills  to  be  delivered  up,  and  a  perpe- 

tual injunction  against  proceedings  on  them.    And  I  think 
Adams  must  personally  pay  the  costs  of  the  suit. 


The  decree  was  §ubsequently  varied,  by  declaring  that 
the  defendant  Adams^  as  the  surviving  executor  of  Bird^ 
was  entitled  to  recover  such,  if  any,  sum  or  sums  of  money 
only,  which  Griffin  and  Adams  might  have  recovered,  if 
they  had  not  been  bankrupts* 

And  it  was  referred  to  the  Master  to  inquire  whether 
the  shop  debt  due  from  the  plaintiff  to  Adams,  or  Adams 
and  Griffin,  had  been  satisfied  either  by  money  or  by  the 
discount  of  any  acceptances  of  the  plaintiff;  and,  if  by  ac- 
ceptances, whether  such  acceptances  had  been  paid.  Or 
whether  Adams  and  Griffin,  or  either  of  them,  or  their 
estate,  remained  liable  to  the  same,  and  to  what  amount; 
with  liberty  to  state  special  circumstances. 

An  application  was  afterwards  made  by  the  defendant 
to  vary  the  minutes,  by  directing  that  the  injunction  should 
continue  until  after  the  Master  should  have  made  his  re- 
port and  further  order,  and  by  reserving  the  costs  until 
after  the  report.  But  this  application  was  refused  with 
costs. 


COURT  OF  EXCHEQUER.  1S5 

The  Right  Honourable  William,  Lord  KensinotoNi       /«».  26, 
and  Edward  Meredith,  Plaintiffs.  ^%^'\t'  ^^' 

Stephen  Pugh,  Thomas  Wilson,  David  Lloyd,  John 
Cheesement  Severn,  Defendants. 

X  HE  bill  was  filed  by  Lord  Keimngion,  as  lessee  for  a  usage  to  pay 
certain  lives  of  the  Rev.  Edward  Davies,  prebendary  of  the  parish  one 

the  prebend,  prebendal  church,  rectory,  and  parsonage  [J^g^eadofAi^' 

of  Uaniister,  in  the  county  of  Radnor;   and  Edward  tenth,  of  the 

Meredith f  as  Lord  Kensington's  sub-lessee,  against  cer-  ten  of  lands  in 

tain  occujHera  of  lands.    The  bill  stated,  that  the  pariah  Jl^^anorptved 

of  Uanbister  comprised  several  townships,   and,  anions  to  be  of  very 

,  ,     ,  K*^^*t  antiquity, 

others,  the  townships  of  Gollon  and  Kefh  Pawl,  the  ex-  and  supported 

tent  and  boundaries  of  which  townships  were  well  known;  the  nianoi^ '  ^^ 

that  the  plaintiff.  Lord  Kensington,  bad,  since  the  28rd  f^^^^J^"*' 

day  of  September,  18^2,   been,  and  then  was,  lawfully  putedtobe 

and  rightfully  seised  or  entitled  to  the  premises  comprised  rbh  and  rectory, 

in  the  lease  recited  in  the  bUl,  subject  only  to  the  under-  pari,h°ontidf* 

lease  to  the  plaintiff  Edward  Meredith;  and  the  plaintiff  was  held  to  be 

Edward  Meredith,  as  under-lessee  of  Lord  Kensington,  evidence  being 

had,  since  the  same  23rd  September,   1822,  been,  and  i;Jvin'^1,^5*"„y 

then  was,  entitled  to  the  immediate  receipt  of  (inier  alia)  ^^^f!  ?^^^"* 

all  the  tithes,  both  great  and  small,  yearly  arising,  grow-  that  it  was  im- 

J    .  .  .^,  .  1  ^        /»  ^i_      possible  to  treat 

ing,  renewing,  and  increasing  withm  such  parts  of  the  the  rector 


asa 
as 


said  rectory  or  parish  of  Llanbister,  as  were  comprehend-  {^^**  ^ve  hi  * 
ed  in  the  said  several  townships  of  Gollon  and  Ke/h  of  hi<(  common 
Pawl;  that  the  defendants,  Pugh  and  fFilson,  bad  scve-  impose  on  him 
rally  held  and  occupied,  since  Michaelmas,  1824,  and  prior  J^^f^/e?^ 
thereto,  several  farms  and  lands  in  such  parts  of  the  said  f^om  a  portion- 
parish  of  Llanbister,  as  were  comprised  in  the  townships  being  dear,  that 
of  Gollon  and  Kejn  Pawl,  or  one  of  them,  and  had  also  (whrtevermight 
enjoyed  and  exercised  considerable  rights  of  pasturage,,  as  ^^ve  been  the 

common  of  pasture,  on  and  over  certain  waste  lands  si-  was  at  the  pre- 
sent time  with- 
in the  parish  and 

rectory,  the  legal  union  of  the  maner  to  the  rectory  would  clotht  the  rector  wilh  the  common  law 

right  Co  the  tithes  of  the  district  so  tegally  united  to  the  parish. 
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1830.         tuate  within  such  parts  of  the  said  parish  of  Llanbister^  as 
j^^^j  were  comprehended  in  the  said  townships  of  Gallon  and 


Kensington  Kefn  Pawl,  or  one  of  them.  The  bill  then  stated  the  per- 
PuoH.  ception  of  titheable  matters  by  the  defendants,  on  their 
farms,  within  such  parts  of  the  said  parish  as  were  within 
the  aforesaid  townships,  or  one  of  them,  without  set- 
ting out  or  accounting  for  the  tithes.  That,  before,  and 
until  Michaelmas,  1825,  a  composition  for  and  in  lieu  of 
the  tithes,  had  been  accepted  by  the  plaintiff  Merediih; 
but  that  in  March,  1825,  he,  by  a  notice,  set  forth  in  the 
bill,  determined  such  composition,  and  required  the 
tithes  to  be  rendered  in  kind : — the  bill  then  suggested  a 
pretence  by  the  defendants,  that  a  lordship  or  manor, 
called  the  lordship  or  manor  of  Gallon,  comprised  sundry 
farms  and  lands  in  the  said  rectory  or  parish  of  Lkmbisier, 
and  the  titheable  places  thereof,  and,  among  others,  the 
farms  and  lands  occupied  by  the  defendants;  and  that, 
from  time  immemorial,  the  occupiers  of  the  said  farms  and 
lands,  and  particularly  the  occupiers  of  the  farms  and 
lands  occupied  by  the  defendants,  had  been  accustomed 
to  yield  and  pay  to  the  prebendary  and  parson  of  the 
prebend,  prebendal  church,  rectory,  and  parsonage  of 
Llanbister  aforesaid,  one-twentieth  part  of  the  titheable 
matters  and  things  aforesaid,  for  and  in  lieu  and  satisfac- 
tion of  the  tithes  of  such  titheable  matters  and  things. 

The  bill  charged,  that  such  custom,  if  any,  (but  which 
the  plaintiffs  did  not  admit),  was  unreasonable,  illegal,  and 
void,  and  required  the  defendants  to  state  the  grounds 
and  evidence  by  which  such  alleged  usage  was  to  be  sus- 
tained. The  bill  also  suggested  a  pretence  of  moduses  or 
real  compositions  on  the  part  of  the  defendants:  and  pray- 
ed an  account  and  satisfaction  of  the  tithes. 

The  defendants  answered  separately. 

The  defendant  Pugh,  by  his  answer,  admitted  the  plain- 
tiff. Lord  Kensington,  to  be  the  lessee  of  the  prebend,  and 
the  other  plaintiff  to  be  his  sub- lessee.     That  the  plaintiff 
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Aferedithf  as  the  sub-lessee  of  Lord  Kensington,  had  been,         1830. 
smce  the  time  in  the  bill  mentioned ,  and  then  was,  entitled  ^^^^ 

to  the  immediate  receipt  of  three-fourth  parts  of  all  the    Kensington 
tithes,  great  and  small,  within  the  rectory  or  parish  of        Puou. 
Llanbister,  and  the  titheable  places  thereof,  save  and  ex- 
cept, as  after  mentioned,  the  vicar  of  the  parish  being 
entitled  to  have,  receive,   and  take  the  remaining  one- 
fourth  part  of  all  such  tithes,  save  and  except  as  therein- 
after mentioned.     The   defendant  admitted  his  occupa- 
tion of  a  farm  and  lands  called  Brondree,  and  his  exercise 
and  enjoyment  of  rights  of  pasturage  as  common  of  pas- 
ture, as  appurtenant  to  his  farm;  and   he  stated,  that 
there  was  a  lordship  or  manor,  called  the  lordship  or  ma- 
nor of  GoUon,  in  the  said  county  of  Radnor,  which  com-  • 
prised  and  extended   over  divers  townships  and  parts  of 
townships  in  the  said  county  of  Radnor,  and,  amongst 
others,  the  whole  of  the  several   townships  of  GoUon 
and  Kefn  Pawl;  which  several  townships  of  GoUon  and 
Kefn  Pawl  were  distinguished  by  well-known  boundaries. 
That  the  said  manor  or  lordship  of  GoUon  was,  in  an- 
cient times,  a  parish  of  itself,  and  still  was  so  in  reaUty 
and  in  fact,  although  the  same  in  modern  times  had,  by 
reputation,  been  considered  to  be  within  the  said  parish 
of  Llanhister  and  other  adjoining  parishes ;  and,  in  par- 
ticular, the  parts  of  the  said  manor  or  lordship  of  GoU 
Ion,  which  comprised  the  said  several  townships  of  Gol- 
km  and  Kefn  Pawl,  had  been,  in  modern  times,  by  re- 
putation, considered  to  be  within  the  said  parish  o{  Llan* 
bister,  although,  in  reality  and   in  fact,  not  so;  and  the 
said  defendants'  farm,  and  the  lands,  and  the  said  common 
or  waste  lands  which  were  situate  within  the  said  town- 
ships  of  GoUon  and  Kefn  Pawl,  had  been,  in  modem 
times,  by  reputation,  considered  to  be  within  the  said  pa- 
lish o{  Llanbisier,  although,  in  reality  and  in  fact,  not  so. 
That  one  moiety  of  the  tithes,  as  well  great  as  small,  year- 
ly arising,  growing,  and  renewing  in  and  throughout  the 
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1830.  whole  or  most  parte  of  the  said  manor  or  lordship  of  Got- 
Lord  ^*  ^"^'  ^^  particular^  in  and  throughout  the  parts  there- 
Kensinoton  of  which  comprised  the  said  townships  of  GoUan  and 
PuoH.  Kefn  Pawlf  belonged  to  the  late  dissolved  monastery  of 
Comebire  or  Cromhir  in  the  county  of  Radhiorf  before 
and  at  the  time  of  the  dissolution  of  the  said  monas- 
tery^  to  which  the  said  manor  or  lordship  of  QoUon  and 
the  defendant's  said  farm  and  lands,  called  Brondree,  with 
the  said  rights  of  common  appurtenant  thereto^  also  be- 
longed; and  the  said  manor  or  lordship,  farm,  and  lands, 
with  the  said  rights  of  common  appurtenant  thereto,  and 
moiety  of  tithes,  upon  the  dissolution  of  the  said  monas- 
tery in  the  reign  of  King  Henry  the  8th,  came  to  the 
Crown,  and  the  said  farm  and  lands,  with  the  said  rights 
of  common  appurtenant  thereto,  and  a  moiety  of  the  tithes 
thereof,  then  belonged  to  John  Cheesemeni  Severn,  the 
owner  of  the  said  farm  and  lands,  called  Brondree,  so  oe- 
cupied  by  the  defendant  as  aforesaid,  by  a  title  derived 
from  and  under  a  grant  or  grants  of  the  said  King  Henry 
the  8th.  That,  by  an  arrangement  between  the  preben- 
daries of  the  said  prebend,  prebendal  church,  and  par* 
sonage  of  Uanbister,  aforesaid,  and  their  lessees  and  the 
vicars  of  tlie  said  parish  of  Llanbisier,  for  many  years 
past,  the  said  prebendaries  and  their  lessees  had  receiv- 
ed all  the  tithes  yeariy  accruing,  growing,  renewing,  and 
increasing  in  and  through  certain  townships  within  the 
said  parish,  and  the  said  vicars  had  received  all  the  tithes 
yearly  arising,  growing,  and  increasing  in  and  throughont 
certain  other  townships  within  the  said  parish.  That, 
for  many  years  past,  the  lessees  of  the  said  prebendaries 
had  claimed  to  receive,  and  had  received,  one  moiety 
of  the  tithes  yearly  arising,  growing,  renewing,  and  iiH 
creasing  in  and  throughout  the  said  parts  of  the  said 
lordship  or  manor  of  Gallon,  which  comprised  the  said 
townships  of  GoUon  and  Ke/n  Pawl,  and,  in  modem 
times  bad,  by  reputation,  been  considered  to  be  within 
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the  said  parish  o{  Llanbister,  and  particularly  one  moiety         l*^*^- 
of  the  tithes  of  the  defendant's  said  farm  and  lands,  with  ^^^ 

the  said  rights  of  common  appurtenant  thereto,  but  whether    Kensington 
they  had  received  the  same  as  of  right,  or  in  what  particular         puon; 
right  they  had  so  received  the  same,  the  defendant  was  un- 
able to  set  forth.     That  certain  tithes  were  satisfied  by  the 
payment  of  moduses  or  customary  payments,  within  the  said 
parish  o{Llanbisier;  and  that  the  lessees  of  the  said  preben- 
daries had  received  the  moiety  of  the  tithes  within  the  said 
parts  of  the  said  lordship  or  manor  of  Gollon,  which  com- 
prised the  said  townships  of  GoUon  and  Kefn  Patol,  which 
they  had  received  as  aforesaid,  upon  the  footing  of  the 
said  moduses  or  customary  payments ;  and  as  to  one  estate 
within  the  said  township  of  GoUon,  they  had  received  the 
iam  of  I3s.  4d!.,  as  a  modus  or  customary  payment  in  sa- 
tisfaction of  all  the  tithes  which  they  claimed  to  receive  of 
and  from  such  estate;  but  such  moduses  or  customary  pay- 
ments not  being  in  question  between  the  plaintiffs  and  the 
defendant,  but  the  right  only  of  the  plaintiffs  to  the  moiety 
of  the  tithes  of  the  defendant's  said  farm  and  lands,  and 
the  said  right  of  common  appurtenant  thereto,  which  had 
never  been  received  by  the  lessees  of  the  said  prebendaries, 
the  defendant  did  not  think  it  material  to  set  forth  and  state 
the  particulars  of  such  moduses  or  customary  payments. 

By  a  further  answer  the  defendant  stated  the  bounda- 
ries of  his  farm. 

The  defendant  Wilson  put  in  an  answer  to  nearly  the 
same  effect  with  the  answer  of  the  defendant  Pugh,  ex- 
cept that  the  defendant  Wilson  stated  himself  to  be  not 
only  the  occupier,  but  also  the  owner  of  his  farm  and  lands 
call  Kefn  Pawl^  and  claimed  to  be  entitled  to  a  moiety  of 
the  tithes,  under  a  grant  from  Hen.  8. 

The  defendant  Severn^  who  was  made  a  defendant  by 
amendment,  as  the  owner  of  the  farm  occupied  by  the  de- 
fendant Pugh,  put  in  an  answer  in  support  of  the  answer 
of  the  defendant  Pugh,  and  claimed  to  be  entitled  to  a 
moiety  of  the  tithes,  under  a  grant  from  Hen.  8. 

VOL.  I.  K 
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1830.  The  defendant  Uoyd  was  made  a  party,  as  vicar  of  the 

1^^         parish.     By  his  answer,  he  disclaimed  any  interest  in  the 

Kensington    tithes  in  question,  stating  an  arrangement  with  the  rec- 

Pdoh.        tor,  by  which  the  entire  tithes  of  certain  hamlets  were 

taken  by  the  vicar,  in  lieu  of  a  proportion  of  the  tithes  of 

the  farms  in  question. 

The  lease,  under  which  the  plaintiff,  Lord  Kensingtmif 
was  entitled,  being  surrendered  by  him  on  the  6th  Avguti^ 
18^,  a  renewed  lease,  dated  the  14th  Auguti,  1829,  was 
granted  to  him  by  the  prebendary  o{  Llambisier  :  these  facts 
were  brought  before  the  Court  by  a  supplemental  bill. 

Evidence  was  entered  into  on  both  sides. 

The  plaintiffs  examined  the  vestry  clerk  of  the  parish  of 
Uanbister,  who  deposed  to  his  knowledge  of  the  parish, 
from  having  acted  as  vestry  clerk  for  twenty  years,  and 
having  formerly  occupied  the  farm  called  Kefn  PawL 
This  witness  deposed,  that  the  parish  otLlanbister  con- 
sisted of  two  divisions,  called  the  upper  divisicm  and  the 
lower  division,  and  that  the  farms  occupied  by  the  defend- 
ants, and  the  commons  enjoyed  by  them,  as  appurteiuiDt 
thereto,  were  situate  in  the  upper  division,  which  consisted 
of  two  townships,  called  GoUon  and  Kefn  PawL  That 
the  upper  division  supported  its  own  poor,  separate  from 
the  lower  division.  That  the  poor  rates  for  the  upper  divh> 
sion  had  always,  within  the  recollection  of  the  witness, 
been  paid  by  the  occupiers  within  that  division,  to  the  over- 
seers of  the  poor,  appointed  by  the  magistrates  for  the 
upper  division  of  the  parish  of  LlanbUier.  That  a  por- 
tion of  the  church  rates  of  the  parish  of  Llanbisier  had 
always,  within  the  recollection  of  the  witness,  been  paid 
by  the  occupiers  of  the  said  farms,  called  Brondree  and 
Kefn  Pawl,  to  the  churchwardens  appointed  for  the 
upper  division.  That  the  witness,  when  he  occupied  the 
farm  called  Kefn  Pawl,  was  in  the  habit  of  so  paying  Uie 
church  rates,  and  of  attending  meetings  of  the  parish  of 
Llanbister,  for  the  purpose  of  settling  the  parish  ac- 
counts.   That  the  two  townships  of  OoUon  and  Ke/k 
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Pawl,   wherein   the  said  two   farms  were   situate,  were        1830. 
in    the   habit  of  bearing  and   paying   one-third  part  of         j^^ 
the  said  church  rates.     That   the   witness  had  peram*    Kensington 
bulated  the  boundaries  of  the  upper  division  of  the  pa-         pugh. 
rish. — The  plaintiffs  also  read  the  evidence  of  a  person 
who  had  been  vestry  clerk  for  thirty  years,  and  parish 
clerk  for   twenty  years,  who   deposed,  that  he  was   ac- 
quainted with  the  boundaries  of  the  parish,  from  having 
resided  therein  upwards  of  fifty  years,  and  from  having 
served  the  offices  of  high  constable  of  the  upper  division  of 
Knighton,  churchwarden  of  the  parish  oiLlanbister  for  about 
five  years,  overseer  of  the  poor  of  the  said  parish  for  two 
years,  and  assistant  overseer  for  about  eight  or  nine  years, 
and  from  the  information  of  old  persons  then  dead.     This 
witness  also  deposed  to  nearly  the  same  effect  as  the  last 
witness,  and  he  also  deposed  to  having  collected  the  tithes 
of  the  parish  of  SU  Harmon  for  thirteen  or  fourteen  years, 
down  to  the  last  year.     That  a  gi*eat  portion  of  the  parish 
of  St.  Harmon  was  situate  within  the  manor  of  GoUon,  and 
that  the  witness  always  received  from  the  occupiers  of  farms 
of  such  parts  of  the  said  last-mentioned  parish,  as  were  situ^ 
ate  within  the  manor  of  Go/fon,  tithes  according  to  the  tenth  ^ 
and  never  heard  any  objection  to  the  same  being  so  paid. 

The  plaintiffs  also  produced,  from  the  registry  of  the 
Archdeaconry  of  Brecon,  a  terrier,  supposed  to  bear  date 
the  17th  March,  1720,  from  its  containing  that  date  at  the 
commencement.  This  terrier  was  headed,  '*  A  true,  full, 
and  perfect  terrier  of  the  vicarage  house,  outhouses,  build" 
ings,  glebe  lands,  and  of  all  and  all  manner  of  tithes,  rate 
tithes,  portions  of  tithes,  and  all  other  profits,  dues,  duties, 
and  customs  belonging  and  paid  unto  the  prebendary  and 
vicarage  of  Llanbister,  in  the  county  of  Radnor.**  And 
contained,  among  many  others,  the  following  entry,  viz. — 
''  In  thai  part  of  the  said  parish  which  is  in  the  lord" 
sk^  or  manor  of  Gollon,  being  abbey  lands,  there  is  but- 
the  moiety  or  one  half  part  of  all  the  tithes  before  mention-^ 
ed,  due  and  payable  by  the  custom  of  the  said  manor.** 


k2 


132 


EQUITY  CASES  IN  THE 


1830.  At  the  foot  of  this  terrier  was  written  the  following  me- 

j^^^  morandum:— "  Lhnbister  parish,  October  the  fourth,  one 
K  ENsi  NOTOM  thousand  seven  hundred  andjifty-seven,  at  a  vestry  or  parish 
PvoH.  meeting,  held  for  the  settling  a  terrier  of  the  said  parish,  at 
the  dwelling-house  of  Hugh  Meredith,  innholder,  situate  in 
the  said  parish,  and  near  the  said  parish  church.  It  was 
then  agreed,  that  all  and  every  of  the  said  tithes,  rate 
tithes,  portions  of  profits,  dues,  duties,  and  customs,  and 
none  other  are  accounted  due,  and  have  been  accustomed 
to  be  paid,  in  the  said  parish  of  Llanbister,  for  all  time 
whereof  the  memory  of  man  to  the  contrary  is  not,^*  Sign- 
ed by  the  vicar,  curate,  churchwardens,  and  several  pa- 
sishioners. 

The  plaintiffs  also  offered  to  give  in  evidence  the  depo- 
sitions of  the  defendant,  David  Lloyd,  the  vicar,  who  had 
been  examined  by  the  plaintiffs  under  an  order  obtained 
for  that  purpose.  This  evidence  was  objected  to  on  the 
part  of  the  defendants,  the  occupiers,  on  the  ground  of  in- 
terest, inasmuch  as  the  arrangement  between  the  rector 
and  vicar,  by  which  the  tithes  of  certain  hamlets,  not  in- 
cluding the  farms  in  question,  were  taken  by  the  vicar,  was 
a  mere  temporary  arrangement. 

In  support  of  the  evidence  it  was  urged,  that  the  vicar  had, 
by  his  answer,  disclaimed  all  interest  in  the  matters  in  ques- 
tion in  this  suit,  and  he  was  therefore  a  competent  witness. 

Lord  Chief  Baron. — The  real  question  is,  not  merely 
whether  the  vicar  is  or  is  not  interested  in  the  matters  in 
question  in  this  particular  suit,  but  whether  the  evidence 
which  may  be  made  in  this  suit  can  or  cannot  be  read  as 
evidence  for  or  against  the  vicar  in  any  other  case. 

The  evidence  was  rejected. 

On  the  part  of  the  defendants  were  produced  ancient 
riecords  from  the  Tower  of  London,  of  the  dates  of  King 
John,  16  Hen.  S,  and  16  Edw.  3,  relating  to  the  possessions 
of  the  abbey  o{  Aberguilly.  An  ancient  book  purporting  to 
contain  the  acts  and  statutes  of  the  cathedral  church  of  ^. 
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David's,  the  gift  of  the  Rev.  Thomas  Hutton,  Archdeacon  1830. 
of  Brecon,  and  canon  residentiary  of  Si:  David's^  and  who 
was  alleged  by  the  defendants  to  have  been  tlie  founder  of 
the  abbey  church  of  AberguiUy,  afterwards  transferred  to 
Brecon.  Three  copies  of  this  book  were  produced,  one 
from  the  registry  of  St.  Davids,  another  from  the  Arch- 
deaconry of  Brecon,  and  the  third  from  the  British  Mu* 
seum.  One  of  the  librarians  of  the  British  Museum  proved 
the  book  produced  from  that  institution  to  be  one  of  the 
Harleian  Manuscripts;  and  he  also  proved,  by  comparison, 
the  hand-writing  of  some  of  the  signatures  in  that  book, 
with  signatures  in  the  book  produced  from  the  Archdea- 
conry of  Brecon. — The  evidence  as  to  this  comparison  of 
hand-writing  was  objected  to  on  the  part  of  the  plaintiffs,  and 
Taylor  v.  Cook  (a),  and  Randolph  v.  Gordon{b),  were  cited. 

Tlie  evidence  was  received. 

The  defendants  also  proved,  that  diligent  search  had  been 
made  for  the  statutes  referred  to  in  the  book,  without  effect. 

The  defendants  likewise  gave  in  evidence  the  Ministers' 
Accounts  of  the  possessions  of  the  late  monastery  of  Come- 
hire,  from  30  to  31  Hen.  8.  A  grant,  SI  Hen.  8,  of  the  posses- 
sions of  the  late  monastery  of  Comehire.  A  grant,  38  Hen. 
S,  to  George  Owen,  of  the  manor  of  Gollon.  A  terrier,  14th 
July,  1 548, 1  Edw.  6,  to  Owen,  to  alienate  the  manor  of  Gol^ 
Ion  to  Sir  John  Williams  and  John  Greshanu  An  inquisition, 
post  mortem,  on  the  death  of  Sir  Johm  fViUiams,  described 
as  Lord  Williams  of  Thame,  by  which  he  was  found  seised 
of  the  manor  of  Gollon.  A  conveyance,  25th  May,  1565, 
from  Williams  to  Fowler.  The  defendants  also  produced 
various  grants  and  deeds  tracing  the  title  to  the  manor  of 
Gollon.  The  defendants  gave  in  evidence  the  terrier  of  the 
17th  March,  1720,  already  produced  by  the  plaintiffs,  and  a 
terrier  of  1721,  of  the  neighbouring  parish  of  St.  Harman, 
to  the  following  effect: — "  A  true  and  perfect  terrier  of  all 
and  singular  the  tithes,  dues,  duties,  and  profits,  whatso- 

(a)  8  Price,  650;    3  Eagle  &  Y.  (6)  5  Price,  312;  Dow.  88;  3 

i005.  Eagle  &  Y.  877. 
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1830.        ever^  belonging  or  appertaining  to  the  prebendary  of  Uan- 
i^rd  bister,  off  and  from  the  parish  of  Llandurry  Ystradenny, 

Kensington    i^  t/ie  county  of  Radnor ,  and  diocese  of  St.  Davitfs" 
PuGH.  The  first  article  in  this  terrier  was  a»  follows: — 

"  Imprimis.  That  the  tenth  of  all  manner  of  com  and 
other  grain  is  and  ought  to  be  strictly  paid  throughout  the 
said  parish,  excepting  that  part  of  it  winch  lies  mthin  Sir 
Richard  Fowler's  lordship,  and  is  liable  to  pay  the  twen* 
fieth,  and  no  more'^ 

The  defendants  also  produced  many  leases  and  stew- 
ards' accounts,  tending  to  shew  that  the  hamlets  of  Got- 
Ion  and  Kefn  Pawl  were  not  within  the  parish  of  Llan- 
bister.  They  also  produced  several  account  books  of 
the  churchwardens  and  overseers  of  Gollon;  and  the 
poor's  rate  book  for  Gollon,  subsequent  to  the  year  1773. 
They  also  proved  presentations  to  the  chapclry  of  Gollon. 
The  defendants  likewise  proved,  by  a  great  body  of  parol 
testimony,  that  the  farms  and  lands  of  tlie  defendants  were 
within  the  manor  or  lordship  of  Gollon;  that  there  were 
certain  ruins  within  the  manor,  supposed  to  be  the  ruins  of 
^n  ancient  abbey,  called  Abbey  Cum-hir;  that  Gollon 
chapel  stood  within  two  or  three  hundred  yards  of  the 
ruins,  and  was  comonly  called  the  abbey  chapel;  that  the 
chapel  had  a  font;  that  the  sacrament  was  administered 
there;  that  marriages  had  formerly  been  solemnized,  and 
|)er8ons  buried  there:  that  Gollon  had  distinct  church- 
wardens and  overseers;  that  there  were  distinct  per- 
ambulations; that  the  bread  and  wine  supplied  for  the 
administration  of  the  sacrament  in  Golfon  chapel,  was  pro- 
vided by  the  churchwardens  of  the  township  of  Gollon. 
That,  in  former  times,  the  chapel  had  been  repaired  by  the 
Fowler  {s,mily,  who  were  the  owners  of  the  manor;  but  that 
the  family,  falling  into  decay,  declined  to  continue  the  re- 
pairs; on  which  some  of  the  inhabitants  of  Gollon  prevail- 
ed on  the  inhabitants  of  the  lower  division  of  the  parish  of 
Llanbister  to  contribute  to  the  repairs,  and  which  was  ac- 
cordingly done,  the  expense  of  the  repairs  being  contri- 
buted, as  to  two-thirds,  by  the  lower  division  of  Llanbister, 
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and  as  to  the  remaining  third,  by  the  inhabitants  of  the         1830. 
township  of  GoUon^  and  such  expenses  had  subsequently         ^^^ 
been  contributed  after  the  same  proportions.     That  pau-    Kensingtom 
pers  had  been   removed  from  GoUon  and  Kefn  Pawl        pugh. 
to  LlanbisteTf  and  from  Llanbister  to  GoUon  and  Kefn 
PawL     That  GoUon  and  Kefn  Pawl  had  maintained  their 
own  poor  jointly.     That  there  was  a  perpetual  curate  of 
the  chapel,  and  that  the  curacy  had  been  augmented. 

The  defendants  likewise  proved,  by  the  testimony  of  a 
great  number  of  witnesses,  that,  during  living  memory, 
tithes  had  only  been  paid  after  the  rate  of  one-twentieth 
by  the  occupiers  of  farms  and  lands  in  GoUon.  And  they 
carried  the  evidence  of  reputation  of  such  payment  having 
been  made,  from  the  information  of  old  persons  then  dead, 
to  a  very  remote  period  (a). 

Mr.  Treslot>ei  and  Mr.  Haslewood,  for  the  plaintiffs. 

Mr.  Bofeler,  and  Mr.  Swan,  for  the  defendants,  except 
the  defendant  Lloyd,  the  vicar. 

Mr.  Fane  for  the  defendant  Lloyd. 

For  the  plaintiffs  were  cited.  Rex  v.  NeweU{b),  Rex  v. 
The  Inhabitants  of  Leigh  (c).  Attorney^  General  y.  Brere* 
ton{d),  Scott  V.  Airey{e\  Edwards  v.  Lord  Vernon  (/) 
Strutt  v.  Bakerig),  Rotherham  v.  Fanshaw  (A),  Oxendon 
V.  Skinner  (t),  Burris  E.L.  i\i\e  Chapel,  17  rtn.  Ab.  576, 
title  Prohibition,  placitum,  9. 

For  the  defendants  were  cited,  Lord  Petrev.  Blencowe{k), 
Berney  v.  Harvey  {I),  WiUiams  v.  Bacon{m),  and  the  late 

(a)  The   extreme  length  of  the  {d)  2  Ves.  425. 

evidence  precluding  a  statement  of  (e)  2  E.  &  Y.  342;  Gwill.  1 174. 

it  in  detail,  and  the  reporter  finding  (/)  2  £.&  Y.  344. 

it  impracticable  to  compress  it  so  as  (g)  2  Ves.  jun.  625 ;   2  £.  &  Y. 

to  render  it  perspicuous  and  intel-  421.            ? 

ligible,  he  has  considered  it  better  (A)  3  Atk.  628;  2  E.  &  Y.  111. 

merely  to  give  a  short  summary  of  (t)   3  E.  &  Y.  1384  j    Gwill. 

tlie  nature  of  the  evidence  produced,  1513. 

especially  as  the  whole  of  the  evi-  {k)  3  Anstr.945;  2  £.&  Y.467. 

dence  is  detailed  in  tlie  judgment.  (/)  17  Ves.  119;  2  £.  &  Y.  585. 

(6)  4  T.  R.  266.  (w)  1  Sim.  &  S.  415;  3  E.  &  Y. 

(c)  3  T.  R.  746.  1105. 
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isao.         case  of  Lincoln  s  Inn  and  the  Parish  of  SL  Andrew,  Hol^ 
,    .         bom. 

Lord 
Kbnsinotom 

Puou.  Lord  Chief  Baron — This  bill  is  exhibited  by  Lord 

Kensington^  the  lessee,  and  Edward  Meredith,  the  sub- 
lessee,  of  the  prebendal  church  of  Uanbister;  and  the  de- 
fendants are  occupiers  in  two  townships  within  that  parish; 
one  of  which  townships  is  called  Golhn,  and  the  other  Kefn 
Pawl. — The  controversy  arises  respecting  a  moiety  of  the 
tithes  accruing  within  these  townships.  It  is  averred,  on  the 
part  of  the  defendants,  that  some  portion  of  this  large  parish 
is  situated  within  a  very  entensive  manor,  called  the  manor 
ofGollon;  that,  within  that  manor,  the  prebendary  otLlan- 
bister  has  never  received  more  than  a  moiety  of  the  tithes; 
that  the  townships  of  Gollon  and  o(  Kefn  Pawl  tire  within 
that  manor;  that  they,  in  pursuance  of  the  general  custom, 
had  never  rendered  to  the  church  of  Llanbister  more  than 
a  moiety  of  the  tithes. 

Their  statement  of  the  usage  is,  I  think,  established  by 
all  the  evidence;  there  is  no  trace  whatever  to  be  found  of 
any  payment  made  to  the  prebendary  or  to  any  of  his  lea- 
sees of  more  than  one-twentieth  of  the  produce  in  the  name 
of  tithes.  As  this  usage  is  both  uniform  and  ancient,  what  is 
incumbent  on  me  to  examine  is,  whether  there  appears  on 
this  record  a  legal  foundation  for  it.  If  there  be  no  legal 
foundation  for  it,  and  there  be  nothing  in  the  cause  sufficient 
to  shew  that  it  might  have  had  a  legal  commencement,  then, 
however  ancient,  and  however  uniform  the  usage  may  be,  it 
must  fall.  But,  on  the  other  hand,  if  the  circumstances  laid 
before  the  Court  afford  reasonable  evidence  that  this  custom 
had  probably  a  legal  origin ;  then,  the  long  usage,  connect- 
ed with  that  evidence,  may  support  it,  at  least  to  the  extent 
of  requiring  the  plaintiff  to  establish  his  legal  title,  before 
a  Court  of  Equity  will  give  him  a  decree  for  an  account. 

There  are  two  grounds  stated,  on  which  it  is  contended 
that  this  custom  had,  or,  at  least  had  probably,  a  legal  origin : 
the  one  is,  that  although  of  late  timeii  the  parochial  rights 
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of  Llanbisier  have  been  extended  over  the  districts  in         IBdO. 
question;  yet,  that,  in  ancient  times,  these  districts  were  ^^^ 

not  within  that  parish ;  that  they  were  within  a  parish  call-  Kensinotom 
ed  GoUon^  which  they  presume  to  have  been  co-extensive  Poqu. 
with  the  manor;  and  that  the  rights  of  the  parson  of  Llan^ 
bister  could  in  that  parish  have  been  only  as  a  portionist; 
that,  in  this  situation,  that  is,  of  a  portionist,  it  was  requir- 
ed of  him  to  prove  his  title  to  the  tithes  within  the  suppos- 
ed limits  of  the  parish  of  GoUon;  that  he  had  no  evidence 
except  the  actual  usage;  and  that  usage  shewed  his  right 
only  to  one  moiety  of  the  tithes  within  that  district.  It 
appears  to  me  that  these  positions  are  accurate  in  point  of 
law,  if  they  are  duly  supported  by  facts  and  evidence. 

The  other  view  of  the  case  which  has  been  presented  to 
the  Court  is,  that  there  is  a  priory  called  the  Abbey  of  Come- 
kire  or  Cromhir;  that  the  members  of  this  monastery  were 
the  owners  of  the  manor  of  Gallon  and  of  a  considerable 
quantity  of  land  within  that  manor  and  within  the  townships 
of  GoUofi  and  Kefn  Pawl;  and,  either  as  the  impropriators 
of  the  rectory  of  GoUon^  or  as  owners  of  the  lands  within 
these  districts,  had  a  title  in  pernancy  to  a  moiety  of  the 
tithes ;  and ,  therefore,  that  the  rector  of  the  parish  was  not  en- 
titled to  more  than  one  half:  all  which  they  contend  is  strong- 
ly supported  by  the  usage  to  which  I  have  referred.  This  al- 
so, as  it  seems  tome,  if  sufficiently  supported  in  fact,  might 
give  to  the  persons  who  claim  under  them  a  legal  title  to 
the  moiety  of  the  tithes  in  question.  It  is,  however,  more  fee- 
bly proved  than  the  other  view  of  the  case  which  I  before 
noticed;  but  it  will  be  still  my  duty  to  mention  the  circum- 
stances, which,  it  has  been  contended,  are  sufficient  to 
sustain  this  defence  to  the  suit. 

There  were  given  in  evidence  a  number  of  instruments 
for  the  purpose  of  deducing  the  title  to  the  rectory  of 
LUtnbufiery  to  the  prebendary  under  whom  Lord  Kensing- 
ton and  his  sub-lessee  claim.  I  do  not  think  that  any  of 
them  afford  any  important  light  towards  deciding  the  con- 
troversy at  present  existing.     I  will  mention  them  only 
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1830.         very  shortly. — It  appears  from  these  instruments  that 
^^  Edward  the   1st  had   considered   as    accruing   to  hun^ 

Kensington  by  forfeiture,  a  great  number  of  advowsons  and  rec- 
PuGH.  tories. — We  have  the  charter  founding  the  collegiate 
church  of  AberguiUy^  which  was  to  consist  of  twenty-one 
canons  in  three  divisions,  and  the  appropriation  to  tb^ 
of  twenty-one  parsonages,  and  to  one  of  the  divisions  the 
parsQnage  of  Llanbister;  this  is  dated  in  1283  from 
Thomas  Beck  then  Bishop  of  St»  David^s.  A  slight  ques- 
tion has  occurred,  in  consequence  of  a  blank  in  the  inatru- 
ment,  whether  this  was  the  establishment  of  the  collegiate 
church  of  AbergmUy;  but  I  am  satisfied  it  was  so.  By  a 
subsequent  instrument,  dated  in  the  time  of  a  subsequent 
bishop,  the  three  prebends  described  by  the  names  of 
their  parishes,  one  of  which  is  UanbUteTf  are  erected  in* 
to  dignities  or  offices  without  cure,  and  the  dignity  or  office 
of  chancellor  is  conferred  upon  the  prebend  of  UambUter, 
These  documents  are  sufficient  to  shew,  that  the  prebend-^ 
ary  of  Llanbister  was  rector  of  the  parish,  which  he  ap- 
pears to  be  at  this  day.  I  think,  therefore,  that  the  plaintifi 
have  from  these  documents  a  primd  facie  common  law  ti- 
tle to  tlie  whole  tithes  of  Llanbister^  unless  the  contrary 
be  shewn  in  the  manner  I  have  hinted  at.  I  proceed  to 
consider  how  far  the  contrary  is  shewn,  and  I  will  take  first 
the  case  presented  to  the  Court  under  the  abbey  otComekire* 
The  Abbey  of  Comehire  was  one  of  the  lesser  monas- 
teries ;  and  there  is  nothing  to  shew  that  the  occupiers  or  land* 
owners  can  have  the  benefit  of  the  act  31st  Henry  Sih.  If, 
therefore,  the  lands  in  question  were  the  property  of  the 
abbey,  and  were,  in  consequence  of  that  circumstance,  mere- 
ly protected  from  tithes,  the  exemption  would  have  fallen 
with  the  monastery.  It  is  contended,  therefore,  that  the 
monastery  had  a  grant  of  the  tithes,  and  that  the  title  to 
the  tithes  passed  with  the  lands  to  the  persons  to  whom 
these  lands  were  granted  by  the  Crown— to  the  predeces- 
sors of  the  present  owners.  Of  such  a  title  as  this  I  find 
no  plausible  evidence ;  there  is  no  ancient  document  re- 


COURT  OF  EXCHEQUEIU  139 

specting  the  monastery  of   Comehire^  which  shews  that         1830. 
they  had  any  such  tithes.  The  Ministers'  Accounts  contain  "  .  — 

no  evidence  whatever^  that  any  thing  was  received  from  Kensington 
the  possessions  of  this  monastery  in  respect  of  the  tithes,  ^livt. 
either  under  the  name  of  GoUon^  or  of  the  tithes  of  Han* 
bister.  The  original  grant  of  the  37th  of  Henry  the  8th, 
to  persons  of  the  name  of  Hendle  and  Williams,  in  the 
year  1546,  grants  to  them  the  scite  of  the  monastery  of 
Camekire,  and  the  demesne  lands  of  the  monastery  of 
Camehire,  but  makes  no  mention  whatever  of  tithes  of  any 
description,  except  what  relates  to  other  premises.  An- 
other grant  of  the  same  King,  to  two  persons  of  the  names 
of  Owen  and  Bridges,  gives  to  them  the  manor  of  GoUan, 
to  the  late  monastery  of  Comehire  belonging,  but  con- 
tains not  a  word  of  tithes  within  that  district.  A  subse- 
quent instrument  of  1548,  two  years  afterwards,  which  is 
a  license  from  the  Crown,  authorizing  Owen  to  alien  to 
WiUiams  the  manor  of  GoUan,  with  the  appurtenances, 
is  equally  silent.  No  one  ancient  instrument,  either  be- 
fore the  surrender  to  the  King,  or  contemporaneous  with 
it,  affords  the  slightest  evidence,  that  the  abbey  of  Come- 
hire  had  been  seised  of  any  such  tithes,  or  had  surrender- 
ed any  such  to  the  Crown,  or  that  the  Crown  had  con- 
veyed any  such  to  the  grantees.  It  cannot  be  doubted, 
but  that,  if  there  had  been  such  a  portion  of  tithes  in 
the  abbey,  evidence  of  it  would  have  been  discovered 
in  these  instruments.  WilUams,  in  whom  all  the  premises 
shortly  afterwards  vested,  was  a  man  of  consequence,  and 
appears  designated  in  subsequent  instruments  as  I^ord 
WHUams  of  Thame. 

One  circumstance  only  was  pointed  out  in  the  argu- 
ment, as  tending  to  establish  a  title  of  this  description  to  the 
tithes.  That  circumstance  is,  the  mention  in  the  Ministers' 
Accounts  of  \%s.  8c/.,  as  a  money  payment  for  twenty-eight 
bushels  of  oatmeal,  stated  to  be  payable  by  the  tenants  in 
GoUom  to  the  monastery,  and  then  to  the  Crown,  as  re- 
presenting the  monastery.    And  it  has  been  observed, 
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18ao.         that  the   18^.  Sd.^  the  commutation  for  the  oatmeal,  is 
^^^       exactly  the  twentieth  part  of  the  refits  stated  to  be  payable 


KcMsiNQTON  by  the  tenants  of  the  monastery  in  GoUon,  including  this 
PuGii.  ^^17  1^*  ^d*  I^  i^  inferred,  from  this  circumstance,  that  the 
twenty-eight  bushels  of  oatmeal  commuted  for  ISs*  8dL  (the 
twentieth  part  of  the  rents),  must  have  been  in  lieu  and  sa- 
tisfaction of  the  half  tithes  said  to  have  been  in  the  posses- 
sion of  the  monastery.  It  is,  I  think,  impossible  to  draw 
this  inference  from  the  proportion  of  the  sum  to  the  rents, 
when  there  is  not  the  slightest  trace  in  any  of  the  instru- 
ments of  that  being  the  nature  of  the  reservation,  and 
when  the  reservation  was  not  of  the  money,  but  of  oatmeal, 
the  value  of  which  must  have  varied  with  the  price  of 
the  commodity. 

After  this  observation,  it  is  hardly  worth  mentioning, 
that  these  twenty-eight  bushels  of  oatmeal  were  conveyed 
to  the  grantees,  but  the  payment  has  long  been  disused. 
There  is  hardly  any  mention  of  tithes  in  the  deduction  of 
title  from  Lord  Williams  of  Thame  to  the  present  own- 
ers. If  any  such  is  to  be  found,  it  is  not  that  sort  of  men- 
tion which  is  to  be  expected  in  conveying  a  matter  of 
great  consequence,  it  is  only  a  word  thrown  in  according 
to  the  habit  of  conveyancers  among  general  words,  and 
there  is  no  particular  description  of  any  such  articles. 

I  think,  too,  that  this  does  not  happen  above  once  or 
twice  in  all  the  instruments  I  have  seen.  I  ought  to  ob- 
serve, that  I  have  been  speaking  of  the  conveyances  that 
form  part  of  the  title;  but  there  are  a  few  of  the  leases 
made  by  one  of  the  family  of  the  Fowlers^  through  whom 
this  property  has  passed,  which,  in  demising  the  lands, 
and  in  reserving  the  money  rent,  reserve  also  certain 
articles  of  tithes,  representing  these  tithes  as  having  been 
usually  rendered  to  the  monastery.  These  tithes  so  re- 
served are  articles  of  household  consumption,  being  the 
tithes  of  pigs,  geese,  and  kids;  this  is  a  very  common  re- 
servation in  these  leases,  but  appears  to  me  rather  to 
oppose  .than  sustain  the  general  claim  for  one  half  of  the 
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tithes  of  the  district.     It  seema  unlikely,  that,  with  a  title         1830. 
to  one  half  of  the  general  tithes,  while  they  were  expressly  " 

referring  to  these  particular  tithes  of  household  consump-    Kensington 
tion,  no  mention  should  be  made  of  the  more  important         puoh. 
tithes  in  question  in  the  cause. 

There  is  anotlier  important  circumstance  deduced  from 
the  evidence,  which  is  extremely  adverse  to  the  defend- 
ants* case.  It  seems  quite  certain  that  this  habit  of  pay- 
ing only  half  tithes  to  the  rector  of  Llanbister  prevails 
over  a  much  larger  district  than  any  lands  which  appear 
to  have  belonged  to  the  monastery  of  Comehire,  and  there- 
fore, if  the  monastery  had  really  had  any  grant  of  the  half 
tithes  arising  from  all  the  lands  within  the  manor  of  GoUon^ 
where  the  usage  has  not  been  to  pay  it  to  the  rector,  they 
ought  to  have  received  those  tithes,  and  then  there  would 
have  been  clear  evidence  to  sustain  the  presumption  of 
such  a  grant.  There  is,  however,  no  evidence  that  either 
the  monastery,  the  Crown,  or  any  grantee  of  the  Crown, 
ever  received  any  tithes  from  any  lands  in  the  hands  of 
strangers. — It  seems  to  me,  therefore,  upon  the  whole, 
that  there  b  no  colour  for  supposing  that  the  owners  of 
the  lands  have  any  right  to  retain  the  half  tithes,  under  the 
protection  of  any  supposed  grant  of  such  tithes  to  the 
monastery  of  Comehire. 

The  next  question  is,  whether  there  is  a  sufficient  ground 
ibr  believing  that  the  districts  now  in  question,  namely, 
the  townships  of  Gallon  and  of  Kefn  Pawl,  did,  at  any 
period,  belong  to  any  other  parish  than  Llanbister.  It  is 
admitted,  that,  at  thb  day,  the  districts  in  question  are 
within  the  parish  of  Llanbister,  that  the  inhabitants  of  these 
districts  contribute  to  the  repairs  of  the  church,  marry 
there,  and  are  buried  there,  which  are  among  the  usual 
evidences  of  parochiality ;  and  the  universal  reputation  is, 
that  the  parish  of  Llanbister  extends  over  the  townships 
of  GoUon  and  Kefn  Pawl.  There  are,  however,  certain 
drcumstances  in  evidence  having  a  tendency  to  shew  that 
GoUon  was  formeriy  a  distinct  and  separate  parish ;  the 
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1830.        monastery  of  Comehire  was  situated  in  this  district,  and 
j^^         there  is  a  chapel  near  the  scite  of  the  monastery  which 
KENSIN0T02I    had  the  usual  privileges  of  a  parochial  church  or  chapel^ 
PuoB.        such  as  the  rights  of  marriage,  christening,  and  buriaL 
The  advowson  of  the  chapel  belonging  to  the  family  who 
were  the  owners  of  the  land,  they  were  accustomed  to  no- 
minate  the  curate;  and  they  did  the  ordinary  repairs^  until, 
that  family  falling  into  decay,  by  an  arrangement  made  be- 
tween the  other  inhabitants  ofLlanbisier,  they  agreed  to 
contribute  those  repairs  in  certain  proportions.     The  in* 
habitants  of  Gallon  and  K^n  Pawl  seem  always  to  have 
appointed  separate  churchwardens,  and   to  have  made 
separate  rates  for  the  sustenance  of  their  own  poor;  and 
these  districts  are    perambulated  in  the  same  manner 
as  parishes  usually  are.     Amongst  the  advowsons  of  the 
churches  granted  by  Edward  the  Ist  to  the  Bishop  of 
SL  DavidCs,   for  the  purpose  of  endowing  AberguUh/t 
one  is  called  Kolan;  but,  it  is  observable,  that,  in  the 
few  instances  in  which  Kolan  or  Gollon  is  mentioned, 
Llanbister  is  not;  so  that  it  would  rather  seem  that  the 
same  parish  may  have  been  called  by  both  names.     In  the 
grant  of  1546,  made  by  Henry  the  8th,  to  Owen  and 
Bridges y  the  manor  of  GoUon  is  granted,  with  various 
messuages,  lands,  and  all  the  usual  words;  and  then  the 
premises  are  described  as  situate,  lying,  and  being ''  in 
viUa,  campis,  seu  parochia  de  Gollon.''    Not  any  of  the 
subsequent  instruments  mention  distinctly  a  parish  of  Got" 
Ion,  except  one  of  154*8,  which  is  a  licence  to  Owem,  to 
alien  to  Williams  the  manor  of  Gollon,  together  with  cer- 
tain lands  lying  in  the  mUj  fields,  or  parish  of  GoUon^ 
once  or  twice  only  is  there  a  parish  of  Comehire  mention- 
ed, and  then  manifestly  thrown  in  only  for  precaution,  af- 
ter describing  the  premises  particularly.  The  premises  are 
described  as  lying  in  the  parishes  oi  Llanbister^  GoUan^ot 
Comehire;  but  the  introduction  of  the  word  parish  in  this 
description  seems  to  have  been  for  precaution  only,  which 
is  not  unusual.    It  is  first  called  a  vill,  and  then  put  in  the 
alternative,  a  parish. 
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These  are  the  chief  circumstances,  which  have  a  ten-         1830. 
dency  to  shew  that  there  was  originally  a  parish  of  Gallon         ^^^^ 
distinct  from  Llanbisler,  so  as  to  account  for  the  preben-    Kessincton 
dary  of  Llanbisier  receiving  a  moiety  only  of  the  tithes  of        tuoh. 
Gotton. 

The  evidence  of  the  usage,  which  I  believe  to  be  a  very 
ancient  usage,  commences  with  a  terrier  supposed  to  bear 
the  date  of  17:40,  which  purported  to  be  a  terrier  of  Llan^ 
bisier,  [His  Lordship  read  the  entry  in  that  terrier,  no^ 
iiced  supra f  p.  131].  Besides  this,  is  produced  a  terrier 
of  a  neighbouring  parish.  [His  Lordship  read  tfte  terrier 
of  ike  parish  of  St  Harmony  stated  in  p.  133]. 

There  is  in  this  terrier  [the  terrier  of  1721]  a  great 
number  of  other  articles  in  which  particular  moduses  are 
mentioned  as  payable  for  particular  articles,  and  in  nearly 
all  of  them  it  is  expressly  mentioned,  that  only  half  the 
amount  is  payable  from  such  lands  as  are  comprised  within 
Sir  Richard  Fowler's  lordship. 

It  will  be  recollected  that  Sir  Richard  Fowler's  lordship 
is  the  manor  of  Gollon,  as  appears  clearly  from  the  deeds 
produced  in  evidence.  The  family  of  Fowler  were  long 
the  owners  of  the  property  derived  through  the  Crown 
from  the  monastery  of  Comehire,  and  granted  by  the  King 
to  Owen  and  Bridges. 

I  entertain  no  doubt,  therefore,  that  the  prebendary  of 
lAanbister  has  received  only  one-twentieth  for  tithe  from 
that  part  of  the  parish ;  but  how  the  non-p.iyment  of  the 
other  half  has  arisen  does  not  appear.  All  that  can  be 
ssud  is,  that  there  is  no  evidence  that  it  originated  in  either 
of  the  modes  that  have  been  suggested. 

The  case,  therefore,  comes  to  this,  that  there  is  a  usage 
to  pay  only  one-twentieth  of  the  tithe  to  the  rector  otLlan^ 
bi^er,  and  this  usage  appears  to  be  of  great  antiquity. 
Unfortunately,  such  a  custom,  without  other  matter  to  sup- 
port it,  is  void.  I  can  discover  no  other  matter  upon  the 
record.  The  ground  taken,  that  GoUon  was  another  pa- 
rish, and  that,  for  that  reason,  the  rector  of  LlanUster 
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1830.         has  no  common  law  right  to  the  tithes  within  that  dis- 
,    ,  trict  has  no   sufficient  foundation   in  evidence:   and,  if 

Lord  ^  ^  ^  ' 

Kensington  it  had,  would  not  sustain  the  claim,  because  it  is  clear^ 
PuGii.  ^'^^^  these  districts  are  now  within  the  parish  and  rectory 
of  Uanbister;  and  I  conceive  that  the  legal  union  of  Gal- 
lon to  the  rectory  of  Llanbisler  would  clothe  the  rector 
of  Llanbisler  with  the  common  law  right  to  the  tithes  of 
the  district  so  legally  united  to  the  parish.  So  that  it  is 
impossible  to  consider  him  as  a  portionist,  or  to  impose  up- 
on him  the  difficulties  which  incumber  that  character. 

The  other  ground,  that  the  monastery  of  Comehire,  as. 
lords  of  the  manor  of  GoUon,  had  a  grant  of  the  one-twen^ 
tieth  of  the  tithes  in  GoUon,  if  proved  in  fact,  would  be 
good  in  law;  but,  unfortunately,  this  hypothesis  is  totally 
unsupported.  No  document  prior  to  the  dissolution,  no 
document  contemporary  with  the  dissolution,  no  muniment 
of  any  descriptioui  or  of  any  period,  pointing  at  any  such 
right  with  any  particularity  of  detail,  is  produced ;  only 
occasionally  among  the  general  words,  evidently  introduced 
by  the  precaution  of  the  conveyancers,  is  to  be  found,  the 
word  '^  tithes.*'  There  is  no  proof  of  pernancy  of  tithes, 
which  ought  to  have  appeared,  if  any  such  right  had  existed. 
The  defence  resolves  itself,  therefore,  into  the  mere  us- 
age of  paying  only  the  one-twentieth,  which,  as  I  have  said, 
is  void.  It  is  with  the  utmost  regret  that  I  feel  myself  ob- 
liged to  decree  against  this  usage,  which  is  of  such  long 
standing.  If  I  had  found  any  evidence  pointing  at  a  legal 
foundation  for  it,  beyond  the  mere  usage  itself,  I  should 
have  thought  myself  warranted  in  putting  the  plaintiff  to 
establish  his  title  at  law.  As  it  is,  I  think  the  plaintiff  is 
entitled  to  a  decree;  but,  in  consideration  of  the  long  pe- 
riod during  which  this  usage  has  been  acted  upon,  I  think 
it  should  be  without  costs. — I  shall  not  be  sorry  if  this 
case  be  carried  further:  another  tribunal  may  discover 
that  which  I  have  in  vain  endeavoured  to  find  out. 
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GENERAL  ORDER. 

£N  the  course  ofMichaelmasTerm  the  following  arrange- 
liient  was  made  for  the  Sittings  of  the  Court  in  Equity, 
during  Term: — 

Mondays.    Motions. — Pleas. — Demurrers,  and   Excep- 
tions to  Answers. — Four  Causes. 

Tuesdays,      1 

^wr  J      J        r  Causes  only. 
9r  ednesdays. )  ^ 

Thursdays.        I§ame  as  Mondays. 

jy>,  /Petitions. — Further  Directions  and  Ex- 

\     ceptions  to  Reports. — Four  Causes. 

^  JConsent  and  Short  Causes. — Any  Business 

^  *     \   standing  over  from  jPrtdby. — FourCauses. 

No  cause  is  to  be  set  down  as  a  Short  Causci  without 
a  certificate  being  produced  signed  by  the. plaintiff's  coun- 
iely  that  it  is  a  fit  cause  to  be  so  set  down.  If  the  Court 
should  deem  the  cause  properly  set  down  as  a  Short 
Cause,  the  defendant  will  be  bound  to  appear  on  the  re- 
turn of  the  subpoena  to  hear  judgment,  and  six  days*  no- 
tice being  given  to  his  clerk  in  court,  the  same  as  if  the 
cause  came  on  without  being  taken  out  of  its  place  in  the 
general  paper. 
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MEMORANDA. 

olS  Majesty  King  George  the  Fourth  died  on  Satur- 
day, 26th  June.  On  the  Monday  foUowirig  the  Judges 
and  King^s  Counsel  took  the  Oaths  of  Allegiance,  &c.,  to 
his  present  Majesty  King  JViUiam  the  Fourth. 

"by  the  demise  of  the  Crown  the  Patents  of  Precedence 
expired,  and  accordingly  John  Pohblanque  and  Thonias 
Jervis,  Esqrs.,  Sir  Charles  WethereU,  Knt.,  and  Henry 
Brougham  and  Thomas  Denmdh,  Esqrs.,  took  their  seats 
without  the  Bar. 

VOL.  I.         •  .  L 
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ISao.  In  the  following  vacation,   Thomcu  JetTts,  Esq.,  Sir 

Charles  Wetherell^  Knt.,  and  Henry  Brougham,  Esq., 
were  appointed  his  Majesty's  Counsel  learned  in  the  law, 
with  their  former  rank;  and  new  Patents  of  Precedence 
were  granted  to  John  Fonblanque  and  Thomas  Denman^ 
Esqrs. 

Lord  Lyndhursi  having  resigned  the  Great  Seal,  it  was, 
on  the  ^^nd  November ,  1830,  delivered  by  hb  Majesty  to 
Henry  Brougham^  o( Lincoln  8  Inn,  Esq.,  who  was  created 
a  Peer  by  the  title  of  Baron  Brougham  and  Fotrx,  of 
Brougham,  in  the  county  of  fF'estmoreland. 

Thomas  Denman,  Esq.,  one  of  his  Majesty's  counsel, 
was  appointed  to  the  office  of  Attorney-General,  vacant 
by  the  resignation  of  Sir  James  Scarlett,  and  was  knighC- 
ed;  and  William  Home,  Esq.,  one  of  his  Majesty's  coun- 
sel, and  Solicitor-General  to  her  Majesty,  was  appointed 
to  the  office  of  Solicitor-Greneral,  vacant  by  the  rengnation 
of  Sir  Edward  Burtenshaw  Sugden,  and  was  knighted;  and 
C  C  Pepys,  Esq.,  was  appointed  Solicitor-Greneral  to 
her  Majesty. 

In  Michaelmas  Term,  Mr.  Justice  Bayley  was  appoint- 
ed one  of  the  Barons  of  the  Court  of  Exchequer.  And, 
under  the  provisions  of  the  act,  1  Will.  4,  cap.  70,  intitul- 
ed "  An  Act  for  the  more  effectual  administraiion  ofjus* 
tice  in  England  and  Wales,''  William  Elias  Taunton,  of 
Lincoln's  Inn,  Esq.,  and  John  Patteson  of  the  MkUBe 
Temple,  Esq.,  were  appointed  two  of  the  Judges  of  the 
Court  of  King's  Bench,  and  Edward  Hall  Alderson  of 
the  Inner  Temple,  Esq.  was  appointed  one  of  the  Judges 
of  the  Court  of  Common  Pleas.  The  three  new  Judges, 
previously  to  taking  their  seats  on  the  bench,  took  the 
degree  of  the  coif,  and  gave  rings  with  the  motto — Aire 
temere  nee  timide.  The  new  Judges  were  afterwards 
knighted. 

In  the  same  Term,  George  Heath,  of  the  Inner  Temple» 
Esq.,  was  called  to  the  degree  of  Serjeant  at  Lawj  and 
gave  rings  with  the  motto— Afetuii  qui  speraL 
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The  Rev.  John  Rudd,  Clerk,  Plaintiff;  "— >— ^ 

John  Wright,  John  Wood,  John  Coupe,  James  Wag-  Jan,27th,^^th. 
STAFF,  Ann  Chambers,  and  John  Horncastle,  De-  ^^^-^^j^^^ 
fendants,  jsfov.  XOth. 

jPHE  bill  stated  the  institution  and  induction  of  the  plain*  in  « suit  for 
tiff  to  the  vicarage  of  JB/y/A,  in  the  counties  of  A^(0//iiti7'Aai7t  ?'**f*»  **>«<*«-  . 

,  °  fendmis  alleged 

and  Yori.     That  the  parish  of  f/^/A  was  of  great  extent,  that  their  leve- 

and  consisted  of  the   townships  and   hamlets   of  Blythf  partsofam«trict 

Bansiill^  Torworlh,  Barnby  Moor,  Hodsock  with   Gold-  terabit  cx^hl' 

ihorpf  Oldcoies  in  part,  and  Styrrup  in  part,  and  the  for  which  dw- 

chapehies,  townships,  or  hamlets  of  Bawtry  and  Austere  was  payable  in 

^»»  lieu  of  tithes. 

J*^*^*  The  defendants, 

That  the  plaintiff,  since  his  institution  and  induction,  ^y  '***"  *"" 

,  1        •  1  swers,  and  in 

had  been  entitled  to  the  tithes,  as  well  great  as  small,  year-  schedules  and 

i..  •  J*  »         •  m  11        o.      maps  annexed 

\y  anaing,  renewing,  and  increasing  m  and  upon  all  tofts  thereto,  stated 
and  crofts  throughout  the  parbhof  JB/^M;  and  in  particu-  Sic  ^m^ari* 
lar  in  and  upon  certain  lands  situate  within  the  township  a"<i  abutuib  of 
or  hamlet  of  Hodsock,  called  Hodsock-MiU  Close,  and  land,  and  aUo  of 
Butlers  Catr;  and  all  and  singular  the  tithes,  great  and  faras,'V»*'coni- 
small,  except  of  corn  and  grain,  in  and  throucrhout  the  pretended  with- 

.  ^        .  >n  that  district. 

chapelries,  townships,  or  hamlets  of  Bawtry  and  Auster-  Witnesses  were 
field;  and  the  tithes  of  lambs  and  wool  and  all  other  small  refereniL  to  the 
tithes  in  and  throughout  the  township  or  hamlet  of  Blyth;  ^^^^^^"^^^ 
and  all  small  tithes,  except  the  tithes  of  lambs  and  wool,  rai  accuracy  of 
in  and  throughout  the  rest  of  the  said  parish  of  Blyth.         ed  to  the  an- 

The  bill  further  stated,  that  the  defendant  Wright,  from  feT^ouf  but""' 
Easier y  \%IS,  to  Easter,  182j2,  held  and  occupied  a  farm  deposed, that,  to 

their  belief,  three 

and  lands  containing  three  hundred  and  seventy-six  acres,  small  doses  of 
ose  rood,  and  five  perches,  comprising,  among  other  lands,  the  fvms  ofany 
the  said  lands  called  Hodsock  MiU  Close,  situate  wiihin  ©^  th*  defend- 

ants)  which 

the  said  township  or  hamlet  ot  Hodsock;  and  that  the  dcr  "^^^  "^^^  ^y 
fiendant  Wood,  at  Easter,  1822,  entered  into  and  had  ever  within the^du^- 

trict,  were  not 
in  fact  within 
Um  district  :—^f/4»  that  ibis  disaepancy  was  not  safficient  to  destroy  the  modus,  and  that,  if  it 
were,  srill  it  would  be  necessary  to  have  the  opinion  of  a  Jury 'as  tor' the  accuracy  of  the  mapi  and 
he  descriptious  in  the  answers. 

VOL.  I.  M 
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since  been  in  the  occupation  of  the  same  farm.  The  bill, 
then  stated  the  possession  and  occupation  by  the  several 
other  defendants^  of  lands  within  the  said  townships  or 
hamlets  6(  Hodsock  and  Barnby  Moor,  and  in  particular 
the  occupation  by  the  defendant  Horncastle^  of  the  lands 
rti  the  bill  called  Butler's  Cart,  The  bill  then  alleged  tbe 
perception  of  titheable  matters  by  the  several  defendaittSi 
without  setting  out  the  tithes.  The  bill  prayed  ihe  ustial 
account  and  satisfaction. 

The  defendants  Wright  and  Wood,  by  their  j<»nl  and 
several  answers,  admitted  the  presentation,  institution,  aad 
induction  of  the  plaintiff  as  vicar;  and  that  the  parish  cod- 
sisted  of  such  several  townships  or  hamlets  as  in  thcf  biH 
nfientidned.  They  denied  that  the  plaintiff,  as  vicari  had 
been  or  was  entitled  to  have,  receive,  and  take  all  the  tithed 
as  well  great  as  small,  yearly  arising,  renewing,  and  inerea^' 
ing  in  and  upon  all  tofts  and  crofts  throughout  the  said 
parish  of  jB/y/A;  though  they  believed  and  admitted  tlial 
he  was  entitled  to  such  tithes  upon  certain  lands  within  the 
parish,  and  particularly  upon  some,  but  not  upon  iAl  tb« 
lands  within  the  township  or  hamlet  of  Hodsock f  and  not 
of  all  lands  called  Hodsock  Mill  Close,  and  Butler's  Carr, 
as  claimed  in  the  bill. 

That  they  did  not  know,  nor  could  they  set  forth,  as  to 
their  belief  or  otherwise,  whether  the  plaintifl*had  been  of 
was  entitled  to  have,  receive,  and  take  the  tithe,  as  well 
great  as  small,  except  the  tithe  of  corn  and  grain,  y^rly 
arisingi  renewing,  and  increasing  in  and  througliout  the 
several  cliapelries  or  hamlets  of  Bawtry  and  AusterJiMi 
or  either  of  them,  but  had  understood  and  believed  ihsX 
the  plaintiff  was,  but  by  what  means  they  did  not  kno#i 
entitled  to  the  tithes  of  lambs  and  wool,  and  all  other  aiaall 
tithes  arising  in  and  throughout  the  township  or  hiindet  of 
Blyth,  and  all  other  small  tithes,  except  the  tithes  of  lambs 
and  wool  arising  in  and  throughout  the  remainder  of  th4$ 
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«dd  parish  of  J9f^,  or  the  titbeable  places  thereof,,  ex*      ^i^^ 
oept  s«cb  part*  of  the  lands  of  the  several  townships,  h«m<^ 
kts^  or  fiberties,  aa  were  protected  from  the  paymeBt  of 
Cilfaes  in  kind,  and  covered  by  sooduses  or  andentcnstonK 
ary  paymeiUSy  and  except  as  in  the  bill  mentioned. 

The  dcfinidant  Jokn  WrigJd  admitted,  that,  in  the  year 
I81S,  he  heid  a  farm  and  lands  hi  the  said  parish  otBljfiky 
and  hamkt  or  township  o(  HotUockf  containing  or  consist 
iog  of  three  hundred  and  seventynsix  acres,  and  thirty^<iise 
perches  or  thereabouts,  and  that  he  continued  to  hold  and 
ooeapy  the  same  till  Lady^dmy^  181^,  when  he  ceased  t« 
bcdd  and  occupy  the  said  farm  and  land*  And  the  de^ 
limdant  Jehn  Wood  stated,  that,  at  Lady-dajf,  )8S^ 
he  became  the  occupier  of  the  said  farm  and  lands, 
and  that  he  had  ever  since  held  and  occupied  the  same. 
And  the  defendants  believed  it  to  be  true  that  the  said 
Urm  and  hinds  contained,  amongst  other  lands,  certain 
hmda  called  Hodsock  Milt  Close,  and  that  the  landa  called 
MSI  Clo9e,  in  the  occupation  of  the  defendant  t/(9Ai»  Wood, 
were  not  the  same  lands  and  premises,  called  Great  Hod* 
sock  MM  Close,  for  the  tithes  of  which  a  modus  of  lOf. 
was,  aa  they  believed,  due  and  payable,  and  which  close, 
catted  Greai  Hodsoek  Mill  Chee,  was,  as  they  believed^ 
the  close  referred  to  in  the  pktintiflTs  bitt,  and  was,  aa 
they  beKeved,  in  the  occupation  of  the  defendants  Jokm 
Homeaetle  and  Asm  Chambers,  or  one  of  them* 

The  defendanta  admitted  the  perception  of  titheable 
natters  during  dieir  respective  occupations;  and  stated 
that  they  had  rendered  or  paid  to  the  lessee  of  TriuHf 
College,  Cambridge^  the  impropriate  rector  ot  the  parish, 
die  great  or  tectorial  tithes,  or  a  compensation  fer  tt»e 
same,  arising  on  the  farms  and  lands  of  the  defendants;  and| 
with  respect  to  the  smaU  tithes,  they  alleged  the  same  l# 
be  covered  by  a  district  or  farm  modus  of  9j.  4cl. 
'.  The  defendanta  stated  that  the  farm  and  landa  respec- 
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1830.^       lively  occupied  by  them  as  aforesaid,  were  part  of  an  aii- 
cient  farm  and  lands,  theretofore  called  Great  HadsodCf 
part  of  which  ancient  farm  and  lands,  called  Great  Had-. 
sock,  was  then  in  the  occupation  of  the  defendant  John: 
Coupe,  other  part  thereof  in  the  occupation  of  the  defend- 
ant John  Homcastle,  other  part  thereof  in  the  occupation 
of  the  defendant  Ann  Chambers,  and  other  parts  thereof 
in  the  occupation  of  the  several  other  person^  therein 
named.    That  the  said  farm  and  lands  called  Great  Hod' 
sock,  was  an  ancient  farm  or  known  quantity  of  land, 
and  had   always  been  known  to  consist  of    the  same 
lands  and  quantity  of  land,  and  to  be  distinguished  and 
called  or  known  by  the  same  name;  and  was  known  and 
distinguished  from  all  other  lands  in  the  parish  by  metes, 
and  bounds.     And  the  defendants,  in  a  schedule,  gave  a 
statement  or  particular  of  the  farms  and  lands  called  or 
comprising  Great  Hodsock,  with  the  limits,  boundaries,  or 
abuttals  thereof,  and  the  quantity  of  land  or  number  of 
acres  of  which  the  same  had  always  consisted;  and  which 
said  farms  and  lands  so  called  or  comprising  Great  Hod' 
sock,  were  also  more  particularly  shewn  in  the  map  or  plan 
annexed  to  the  defendants'  answer.     That  from  time  to 
time,  &c.,  there  had  been  due  and  payable,  and  of  right 
ought  to  be  paid,  by  the  owners  or  occupiers  for  the  time 
being  of  the  said  farms  and  lands  called  Great  Hodsock, 
to  the  rector  or  vicar  of  the  said  parish,  that  is  to  say,  to 
the  rector  of  the  parish  before  the  vicarage  was  endowed 
thereof,  and  to  the  vicar  since  the  endowment  of  the  vicar*^ 
age,  a  modus  or  ancient  customary  payment  of  9^.  4«i.  at 
Lady-day  in  each  year,  or  as  soon  after  as  demanded,  for 
and  in  lieu  and  satisfaction  of  the  tithes  of  all  titheable 
matters  and  things,  other  than  com,  grain,  and  hay,  lambs, 
and  wool,  yearly  arising  and  growing  on  the  said  farms  and 
lands;  and  of  the  tithe  of  agistment  arising  on  the  said 
farms  and  lands.   And  that  no  tithes  in  kind  of  any  of  the 
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Utheable  matters  and  thin^s^  or  of  afristment  arising  oh         1890* 
and  from  the  said  farms  and  lands  called  Oreai  Hodsoci, 
or  any  part  thereof,  had,  within  the  memory  of  man,  been 
rendered  or  paid,  by  any  of  the  owners  or  occupiers  of  the 
said  farms  and  lands,  to  any  rector  or  vicar  of  the  said 
parish,  or  any  compensation  or  satisfaction  made  or  paid 
for  the  same,  other  than  the  said  modus  or  ancient  cus^ 
ternary  payment  of  9s,  4fd.    And   that  the  said  modus 
or  ancient  customary  payment  had,  at  all  times,  or  as  far 
back  as  the  memory  of  man  went,  been  from  time  to  time 
paid  by  the  owners  or  occupiers  for  the  time  being  of  the 
aaid  farms  and  lands  to  and  received  by  the  vicar  for  the 
time  being  of  the  said  parish,  except  the  said  plaintiff, 
for  and  in  lieu  and  satisfaction  of  all  such  tithes  and  agist-- 
ment.     And  the  defendants  averred,  that  they  had  been 
always  willing  to  pay  to  the  plaintiff  the  said  modus  or 
ancient  customary  payment  of  9s.  ifd.,  or  to  contribute, 
with  the  occupiers  of  other  parts   of  the  said  farm   or 
tract  of  land,  called  Great  Hodsock,  to  the  payment  there*- 
of.    And  the  defendants  believed  that  the  particular  lands 
and  premises,  with  the  quantity  of  land  in  the  said  bill 
mentioned  as  being  or  comprising  Hodsock  MiU  Close 
were  a  part  of  the  lands  occupied  by  the  defendants  re- 
spectively, but  they  believed  that  the  lands  and  premises 
in  the  bill  mentioned  and  described  as  Hodsock  MiU  Close^ 
were  not  and  did  not  form  any  part  of  Great  hodsock  MiU 
Closes  which  last-mentioned  lands  were,  as  the  defendants 
believed,  in  the  occupation  of  the  defendants  John  Horn- 
castle  and  Ann  Chambers,  or  one  of  them,  and  were  not  in 
the  occupation  of  the  defendant  John  Wood,  nor  of  the 
defendant  John  Wright.    And  the  defendants  believed 
that  the  said  Great  Hodsock  Mill  Close,  and  the  lands 
comprising  the  same  or  comprised  therein,  were  covered 
by  a  distinct  and  separate  modus  of  lOs.  a-year. 
The  defendant  John  Coupe  put  in  an  answer  to  nearly 
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1990.  the  same  effect,  and  insisting  <in  tiie  same  modm  of  fit.  4iiL 
as  eoTeriDg  also  bk  lands,  as  part  of  the  said  ancieot  farm 
or  district  called  Great  Hodsoci, 

The  defendant  James  Wagsiaff,  by  fab  aaBver,  alleged 
bis  faim  to  be  part  of  an  ancient  farm  within  AimiyJlfoor^ 
ealled  Beiiby  Farm  ;  and  he  stated,  hy  way  of  schedule^  the 
netes  and  boundaries  o{ Beiiby  Farm,  which  were  alao  de- 
scribed in  the  map  annexed  to  his  answer.  A  modus  ef 
4#.,  payable  at  Lady^day,  was  alleged  by  this  defiandant 
to  be  payable  by  the  owner  or  occupier  Soot  the  time  hwig 
•f  the  said  (arm  or  tract  of  land,  called  .BM^yAwwi,  to  the 
rector  of  the  parish  before  the  endowment  of  the  Yicarage^ 
and  to  the  vicar  since  the  endowment,  in  lien  and  aatisiao- 
tion  of  the  tithes  of  all  titheable  matters,  other  than  the 
tithes  of  com  and  grain  yearly  arising,  growiiig,  renewtng, 
and  increasing  in  the  said  faran  and  laads  called  Seilbff 
Farm,  and  the  tithe  of  agistment  arising  iherefinm. 

The  defendants  Chambers  and  Horacasile,  by  their  an- 
swers, relied  on  the  same  modus  as  that  set  up  by  Lthe  an- 
swer of  die  defendants  Wright  and  Wood.  Theyodsoja- 
siated  on  three  other  farm  moduses,  one  of  lOt.  for  some 
land  called  Hodsock  MiU  Close,  another  of  2s.  8d.,  fsat  a 
farm  called  Butlers  Carr,  and  another  of  7s.  6dL  for  a 
dose  called  Wilson's  Close. 

JBYidence  was  entered  into  by  all  parties.  The  aatuce 
and  effect  of  the  evidence  is  very  fully  detailed  in  thejudg- 
menL 

iKlr.  Jervis,  and  Mr.  Boteler,  tot  the  {plaintiff. 

Mr.  RompeU,  and  Mr.  Crombie,  for  the  defeodanls 
Wright,  Wood,  Coupe,  and  Wagstaff. 

Mr.  Spence,  and  Mr.  Kindersley,  for  the  defendapts 
Chambers -nnA  Homcastle. 
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IPof  4he  plidntiff  were  cited  Wood  v.  fVray  (a),  ff^lse 
Wm  Eysin^  (fi)^  GiUibrand  v.  Scolson  (c)^  Markham  t# 
Swi^the{d)^  Almond^  Vicar  of  Kellington,  t.  Trinity  Col^ 
lege,  Cambridge  (e),  Holloway  y.  Raikes{f)i  Peaceable 
T.  Watson  (g)t  Perigal  v.  Nicholson  (A),  and  Higham  v. 
BidguMy  (•). 


ijBao. 


Fior  the  defendants  Wood  and  Wright^  were  cited  Datrf 
▼•  &IWI (At),  Williamsonv.  Lonsdale (/)«  Bailey  v.  Sewell  {m\ 
Taylor  T.  Walker  (n),  Carr  v.  Henton  (o),  Manby  v.  Ctirr 
^(p)'  &^  Pritchard  v.  Honeyborne{q). 

^or  the  defendants  Hornca^le  ^nd  Chambers,  the  fpl- 
Jomng  cases  were  cited,  iC^  y.  If>66  (r),  OriJ  v.  C/brA  (s), 
and  i^ia<i?  v.  Z^/^.(/). 

Lord  iChief  Bakon.— This  is  a  bill  brought  by  ^the     ^^'  ^^'*- 
mear  of  J^yth,  a  very  .extensive  parish,  partly  in  Notting- 
iaauhire  and  partly  in  Yorkshire. 

'The  defendants  are  John  Wright,  John  Wood,  Johft 
Coupe,  James  Wagsiaff,  Ann  Chambers,  and  John  Horn- 
jeasUe.  The  bill  seeks,  against  Wright  and  Wood,  all  the 
iithea,  as  well  great  as  small,  of  a  certain. qIosc. called  Hod- 
soek  Mill  dose.     Wood  succeeded  Wright  in  the  posses- 


(a)  3AD8tr.8d8;  2E.&  Y.436. 
(&)4Price,i4l7;2E.&Y.597 
(c)  4  Price,  267 ;    1  Wils.  Exch. 
lid;  l>an.Sl7;  d£.&Y.8d9. 
id)   9  Price,  >63i  .?  E.  *  y. 

mi. 

(e)  2  Wood,  \i2;  }  Wils  179; 
2E.&Y.  106. 

{/,  Cited  io  Davies  v.  PUrct,  1 
T.  *..S5. 

(^)  4  TiiuDt.  16. 

(A)  Wightw.  63;  2  E  &  Y.  583. 

(i)  10  East,  109. 

Ik)  i  Jac.&W.61S;  3E.&iY. 


lOOl;  9  Dowl.  &  Ryl.  122;  ,1 
Barn.  &C.751;.3E.&Y.  110$. 

(/)  Dan.49.  171;6Price,26;3 
E.-&Y.870. 

Cr/i).l  Hmss.239. 

(n)  Bimb.267;  2  E.  &  Y.  22. 

(o)  4  Wood,  267;  7  Bro.  P.  C. 
100;  3E.&Y.  1320. 

ip)  2  Price,  284;  3  E.  &  Y. 
733. 

{g)  1  Y.&J.135. 

(r)  1  Wood,  79;  1E.&Y.454. 

(s)  3  Anstr.  638 ;  2  E.  &  Y.  424. 

(0  4Madd  214;  3E.&Y.969. 
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1830.  sion  of  his  whole  farm  in  1822;  and,  therefore,  the  phmi* 
tiff,  filing  his  bill  in  1824,  seeks  an  account  of  the  tithes 
of  this  farm  against  Wright  from  1813  to  182S,  and  then 
against  fVood  from  182:^.  He  prays  an  account  of  the 
great  tithes  against  these  two  defendants  for  a  place  call- 
ed Hodsock  Mill  Close,  which  is  said  to  contain  seventy- 
seven  acres  and  upwards,  and  to  be  divided  into  various 
ieloses,  passing  by  different  names.  The  whole  fiirm 
amounts  to  about  371  acres,  and  the  claim  as  to  the  resi- 
due of  the  farm  is  for  all  the  smalt  tithes,  excepting  only 
wool  and  lambs.  The  plaintiff  charges  HomcasUe  with  the 
possession  of  a  place  called  Butler* 9  Carry  and  demands  of 
him,  in  respect  of  that  place,  all  tithes,  great  and  small,  and, 
with  respect  to  the  rest  of  his  farm,  the  small  tithes,  save 
only  wool  and  lambs.  Against  the  other  defendants.  Crape, 
Wagstaffy  and  Chambers,  small  tithes  are  demanded,  with 
the  same  exception  of  wool  and  lambs.  The  effect  of  the 
manner  in  which  the  plaintiff  has  stated  his  case  and  daim 
is,  to  admit  the  rector's  title  to  the  great  tithes,  and  to  the 
tithe  of  wool  and  lambs,  except  in  particular  districts. 

The  lands  for  which  the  plaintiff  sets  up  the  demand 
for  great  tithes,  consist  of  two  distinct  parcels,  one  called 
Hodsock  Mill  Close,  the  other,  Butlers  Carr.  The  de» 
fendants  Wright  and  Wood  admit  that  their  farm  com- 
prises a  place  called  Hodsock  Mill  Close;  but  they  deny 
that  the  plaintiff  is  entitled  to  the  great  tithes  of  these 
lands;  and  they  add,  that,  if  the  plaintiff  is  entitled  to  the 
great  tithes  of  a  close  bearing  any  such  name,  it  is  not 
the  land  comprised  in  their  farm,  but  that,  probably,  it  is 
of  land  less  in  quantity,  bearing  nearly  the  same  name» 
which  is  in  the  possession  of  the  defendant  Homcastle* 
They  further  say,  that  they  have  actually  settled  and  paid 
to  the  lessee  of  the  college  these  great  tithes,  or  a  com- 
position in  lieu  of  them. 
The  first  question,  then,  which  it  appears  to  me  proper 
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to  dispose  of  in  this  case  is,  whether  the  plaintiff,  who  is         1830. 
a  vicar,  has  shewn  a  right  to  receive  the  great  tithes  of 
these  particular  hinds  in  the  possession  of  Wood^  passing 
under  the  general  name  of  Hodsock  Mill  Close. 

The  plaintiff  is  not  in  possession  of  the  original  endow** 
ment,  though  he  produces  authentic  evidence,  as  I  think, 
that  there  was  once  an  endowment. 

Two  instruments  are  produced  from  the  registry  of 
York.  The  first,  dated  in  August y  1287,  is  an  award  or 
ordination  otJohn,  archbishop  of  York,  reciting  that  ques- 
tions had  arisen  between  the  prior  and  convent  of  Blyth^ 
on  the  one  part,  and  fViUiam,  the  perpetual  vicar  of 
Bltfth,  on  the  other,  respecting  the  tithes  of  sheaves  of 
certain  places,  and  the  tithes  of  hay  of  other  places.  Af- 
ter this  recital,  the  archbishop  proceeds  to  make  an  award 
and  ordination  between  these  parties,  and  gives  to  the 
prior  and  convent  the  tithes  of  all  the  sheaves  then  in  ques- 
tion, and  to  the  vicar  he  gives  other  ecclesiastical  emolu- 
ments, which  I  need  not  at  present  detail. 

The  claim  of  the  vicar  cannot  be  founded  on  this  docu- 
ment, because,  so  far  as  it  respects  great  tithes,  the  award 
is  against  him.  It  does  not  appear  to  me  to  have  any  effect 
rither  way,  beyond  shewing  that  the  vicar  claimed  certain 
ipreat  tithes. 

In  truth,  the  names  stated  in  the  instrument  cannot  be 
appHed  to  any  of  the  lands  now  in  question.  The  names 
mentioned  in  the  instrument  are  three,  viz.  Betiecrofi,  in 
the  township  of  Blyth,  two  cultures  (as  it  is  called)  of  the 
manor  of  Hoddesac,  of  a  place  which  is  called  Hyldirire" 
womgf  and  Le  Conynghere.  There  is  nothing,  therefore, 
in  this  instrument  favourable  to  the  vicar*s  claim  to  any 
great  tithes  of  these  lands. 

The  next  instrument  is  dated  S2nd  January,  1S46,  and  is 
made  by  William,  archbishop  of  York.  It  recites  the  for- 
mer instrument,  and  also  that  fresh  disputes  had  arisen  be- 
tween the  prior  and  convent  of  the  one  part,  and  Richard, 
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Ticar  of  Blyih,  of  the  other  part;  and  it  proqeedf 

bUowing  wQirds:     **Ins»qoer  dicU  mcarii  shuguli 

s$iis  fetnporibus  decimas/em  d  garbarmm  de  g^iOr 

dam  clauso,  qui  dieiiur  Finckecrofi,  et  oauman  clausonm 

dicUt  parockuBy  locis  ei  clausit  im  dicta  eampotiiiame  due 

ordimaiione  momimiiis  excepUs  speciaUter  fit  ded^eiii^    ^ 

is  evident  that  this  would  wstw  the  title  of  the  vicar  t^ 

ibe  great  tithes  of  any  clo9es  which  it  may  appeiMr  h?  had 

t^ceived  by  the  uauid  evidctpce.    But  as,  except  fi^e^ 

jon^^  no  uame  is  specified,  it  can  go  no  iuii)ier :  .it  can  g^ 

J9t»  way  towards  ^atiiblishiqg  his  point,  as  it  is  iipoMihly 

^  ascertain  what  land  wa3  indoaed  in  lSi6,  except  liy  yei- 

iference  to  the  subsequent  usage. 

it  is  evident  that  there  h|id  been  an  endawiMPt  prenr 
PUS  to  any  of  these  instruments,  but  which  is  notXoMndi  w4 
jis  these  two  instruments  thems^bres  have  ^othiog  so  di&- 
.tinct.and qiecific  as  to  be  necessarily  applicaUeto theland 
.nPF  in  question,  .this  U  one  .of  those  cases  in  which  it  if 
proper  to  call  for  elucidation  from  aubaequopt  iniiCnmnentj^ 
or  irom  a  usage  approaching  nearer  to  the  present  .times. 

j^owy  there  are  only  two  species  of  evidenoe  which  .f^nd 
U>  support  the  plaintiff's  case  on  this  point,  the  ^rlie^ 
are  the  -terriers,  which  have  been  supposed  to  h|i¥^  ti^ 
tendency.  There  have  been  produced  in  all  eieaen  ti^tr 
jrieis.  The  first,  dated  in  17U,  the  hst,  in  1809.  The 
jierrier^f  i714,  the  first  ofall,  isxather  i^i^^fise  tothevi^ 
piu*.  It  mention  his  claim  to  th^  whole  ti^es  of  Jw^  oif  f 
IMurticular  description  in  these  wqrds:  "  AU  (Mcs  qfjiqftf 
tmd  trofi*  iknomgkoui  ike  parish^  apd  theve  it  ptnps.  A,p 
observation  of  the  same  Jkind  m|iy  he  wade  on  the  ^m?k^ 
terrier  in  date,  that  of  17^  ft  fif^tes,  thi^  the  viqiir  jp 
entitled  to  the  tithe  of  tofts,  with  all  ^imite  t^4|V 
thcQughottt  the  parish*  The  n^t  tenner  in  dMe  w|uch 
has  been  produced^  supplies  this  4eficiency,  fpr  it  aUtas 
that  idl  tofts  and  crofts  pay  all  tithes  to  the  vicar^  as  also 
the  following  closes  and  meadows:   "  The^dx^^  ^and  #f 
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ter  an  cnumesatum  of ^one  particulara,  jt  meoHrae  ^*  iSbol- 
tern's  Close^  mmi  ihe  MUl,  the  Milt  Cl&m,  ihe  Dwi  Pools;* 
aud  a  iew  otheM/  ^^  all  wbich  wne  vokhin  ike  Hbariy  jrf 
jBfyih/'  It  |ux>oeecls  i»  xtame  ' '  Jofm  Pye's  Leg  dose,  bxA 
fkkcAcrqft  Meadow  "  yrhi(^  It  staies  '*  to  be  wUdu  the  lir 
ief4y ^ Hodiock''  TJbe  subsequent  tersiers  are  to  the 
same  effect.  These  terriers  are  of  no  wejght  in  favour  of 
^be  yioar,  because  ithey  expresdy  place  the  MiB  Close  in 
$im  township  oiBlyth^  where  the  Ticar  has  also  lamb  and 
.voel;  and,  in  the  vill  otModsody  confine  him  io  Pye'sLeg 
£Hose  and  Fincherq/i,  mentioned  in  the  old  instrument. 

The  other  doewnents  which  haye  :been  reasoned  upon 
^as  haviog  the  same  tendencyifire  certain  surveys^  to  whidi 
I  shall  moae  particularly  refer.  There  is  no  subsequent 
docmneiit  whateTcr  tending  to  repres^it  the  sicar  sf 
Myik  as  entitled  to  the  great  tithes  df  these  lamls. 
There  is  not  -the  inligfatest  proof,  of  any  character  or  de^ 
scription,  that  the  great  tithes  of  these  lands  have,  in  fact, 
been  rendered  to  him  in  kind,  or  that  miy  payment  has 
been  made  to  him  in  lieu  of  them.  Of  such  evidence,  this 
case  is  entirely  bare;  whilst  the  defendants  say,  upon  their 
oaUis,  that  these  tithes  have  been  renderisd  to  the  rector  or 
his  lessee.  The  absence  of  aU  this  evidence,  aio  important  in 
such  a  case,  is  supplied  by  the  surveys  alone,  to  which  I 
have  alluded.  The  first  survey  bears  date  in  1 568,  and  pur- 
ports to  be  a  survey  of  the  vicarage  ctfBlyth :  by  whom  made, 
or  on  what  occasion,  or  by  what  authority,  or  what  are  the 
circumstances  which  make  it  evidence,  has  not  appeared  to 
line;. ao  that  it  seems  to  be  doubtful  'whether  it  ought  ^to  be 
jtFQpiledjHSieiudence  at  all  against  these  defendants.  How* 
ever,  I  think  it,  under  the  circumstances,  .better  to  .con- 
«der  it.  After  stating  certain  closes  containing  a  particular 
Bumbetdof  acres  (which  is  mentioned),  to  the  tithes  .of  tfa^ 
dieaTCs. of  which  the  vicar  was  entitled,  it  states,  "  Umus 
dausi,jtueia  Hodsock  MUne,  et  dedmas  gatbmrum  de  Pjeds 
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18d0.  Close,  cantinenie  viginii  acres.**  As  we  have  no  evidence  whai» 
ever  where  the  Hodsock  Mill  stood ; — as  there  is  another 
Hodsock  Mill  Close  in  the  parish^  as  appears  clearly; — and 
as  there  has  been  no  usage  according  with  this  statement, 
that  is,  no  render  of  great  tithes  arising  from  their  lands  to 
the  vicar,  it  is  evident  that  this  survey  avails  but  little  in 
support  of  the  plaintiff's  averment. 

The  next  survey  which  has  been  read  is  one  the  occasioil 
and  nature  of  which  are  explained.  The  rectors  are  primA 
facie  entitled  to  all  the  great  tithes  of  the  parish;  and, 
it  being  important  to  them,  with  a  view  to  making  leases 
and  ascertaining  their  fines,  to  have  an  accurate  knowledge 
of  their  rights,  they  directed  their  surveyor  to  make  a  sur* 
vey  of  the  parish,  specifying  the  names  of  the  several  occu- 
piers, and  of  the  lands  they  occupied;  such  a  survey  was 
made  in  1776,  imder  the  direction  of  one  Charles  Barnard. 
In  that  survey  it  b  stated  as  follows,  viz: — 


a. 

r. 

P- 

For  Sheepbreek  Close 

.    25 

0 

0 

Middle  Sheepbreek  - 

-      7 

2 

0 

Leg's  Close  -           -           - 

-     12 

0 

0 

Sheepvxuh  Meadow  - 

-      4 

1 

0 

Hodsock  Dike  Meadow 

-      6 

S 

0 

Rough  pasture 

-    14 

0 

0 

Total 

-    69 

2 

0 

The  number  of  acres  which  I  have  mentioned  are  placed 
in  the  survey  in  a  column  headed  thus:  '*  Lands  which pag 
tithe  to  the  vicar;*  and,  at  the  foot  of  it,  there  is  found 
this  note,  '*  N.  B.  The  closes  in  this  farm  that  pay  tithe 
to  the  vicar  of  Blyth,  go  by  the  name  of  Hodsock  MiU 
dose  in  the  vicar's  terrier"  Such  is  the  material  part  of 
the  survey  of  1776.  As  it  had  in  view  to  ascertain  the  va- 
lue of  the  great  tithes  of  the  parish,  this  shews  that  the 
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surveyor  thought  the  vicar  was  entitled  to  the  great  tithes         ISSO^ 
of  these  closes.     How  far  that  opinion  can  operate  as  evi- 
dence between  the  vicar  and  a  stranger  is  another  ques- 
tion. 

The  next  survey>  which  is  of  the  same  description,  is 
dated  in  1805,  and  was  made  by  a  person  still  alive,  a 
drc'umstance  which  augments  the  objection  to  it  as  evi- 
dence. In  this  survey  there  is  the  same  notice,  that  the 
tithes  of  the  closes  belong  to  the  vicar.  Some  of  the 
names  are  a  little  altered.  However,  69i  acres,  with 
these  or  resembling  names,  are  said  to  be  titheable  to  the 
vicar.  A  survey  made  in  1819,  by  the  witness  Teal,  was 
also  produced,  which  in  no  view  can  be  of  any  moment  in 
the  present  discussion,  because  it  gives  no  details,  and 
mentions  only  that  101  acres  in  the  township  of  Hodsockf 
with  Goldthorp,  are  titheable  to  the  vicar. 

The  first  observation  to  be  made  on  these  documents  is, 
that  they  do  not  come  from  the  muniment  room  of  the 
college,  but  from  the  private  custody  of  the  witness  Teal. 
We  do  not  know,  from  any  evidence,  on  what  information 
the  notes  at  the  foot  of  these  surveys  were  founded.  We 
do  not  know  whether  the  copy  given  to  the  college  contain- 
ed these  notes,  nor  how  far  the  first  two  were  acted  on,  ex- 
cept from  the  belief  of  the  witness  Teal,  which  he  states  to 
be  formed  entirely  on  these  very  documents ;  and  because  in 
the  survey  of  1 8 1 9,  and  the  last  renewal  which  he  negotiated 
bimselff  these  closes  were  treated  as  not  titheable  to  the 
rector,  but  he  adds,  that  he  has  no  knowledge  whatever  of 
the  close  in  question,  in  possession  of  the  defendant 
Woodf  except  from  the  same  documents.  On  this  state- 
ment of  the  facts,  I  am  inclined  to  think  that  they  were 
not  evidence  receivable  at  all  against  Wright  and  fFood; 
but,  if  receivable,  they  are  mere  opinions  of  the  persons 
who  made  them,  and  are  therefore  of  no  avail.  They  are 
opinions  of  the  foundation  of  which  we  are  ignorant,  and 
which,  as  against  Wrighi  and  fTood,  do  not  iq^pear  to 


ISO 
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MM.  lum  bccv  leted  on.  For,  bt  tbo  tonni  o»  whidi  die  hit 
lene  was  gristed  wlurt  tbey  may  ta  between  the  eoUege 
aad  the  letter,  the  tithes  hare  been  rendered  to  die  km* 
see  by  the  occupiers,  as  they  expressly  swear. 

Id  <^er  howerer,  to  try  what  leKanee  may  be  pot  on 
these  opimcms  of  the  sorreyon;  I  wiD  point  ont  one  elr» 
oamstance  mentioned  ia  the  survey  of  177&  It  states,  that 
the  ckMCB  in  question,  paying  tithe  to  die  near,  go  by  the 
name  ofHoAock  Mill  ckse  in  the  vicar^s  terrier.  NoW| 
the  Ticar's  tenrier  must  have  probably  meant  die  terrier  of 
1770,  whidi  inmiediately  preceded  that  surrey. 

In  that  terrier,  as  in  truth  in  every  other  produced  in  die 
cause,  the  only  mention  of  a  Hodsoei  Mill  doee,  b  in 
these  words,  under  the  head  "  Michmelmms  CmmponiiomJ' 
''  Great  Hodsoei  MiU  close,  lOs^  It  is  hnpomiUe  that 
the  framers  of  tbe  terrier  of  1770,  and  I  may  say  of  all  of 
them,  eottld  have  meant  the  lands  in  question.  Becaose, 
it  never  was  suggested  by  any  body,  that  a  compoeitioQ  or 
iliodus  of  lOf.  was  payable  for  these  huids,  though  it  is 
contended  that  a  modus  of  lOt.  was  payable  for  the  othef 
lands  passing  under  tbe  name  of  Great  Hodsoei  MiU 
close,  in  the  occupation  of  tbe  defendant //omeos/fe*  And 
it  is  conclusive,  as  it  appears  to  me,  on  this  suliject,  that 
the  lands  in  question  are  proved  by  aU  the  witnesses  to 
be  comprised  within  tbe  district  called  Great  Hodsadg 
for  which  district  of  Great  Hodsoei  all  the  terriers  state 
a  modus  or  compositicMi  as  payable,  and  aU,  but  one^  spe- 
cify 9s.  4iL  as  tbe  sum. 

It  is  utterly  inconsistent  with  the  whole  evidence  in  the 
cause,  documentary  as  well  as  oral,  that  these  lands  so 
described  in  the  survey  could  have  been  intended  by  the 
terriers,  as  the  Great  Hodsoei  Mill  close. 

The  surveyor  was  in  that  respect  mistaken,  mid  diis  is 
sufficient  to  shew  that  no  reliance  can  be  placed  on  Ids 
representation.  The  last  piece  of  evidence  on  this  sub* 
ject  is,  a  paper  proved  to  be  in  the  hand*writing  of  fF9igf$9 
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and  whicfi  he  appears  to  have  deliyered  to  the  witnessi 
Mr.  Maintvaring,  with  a  request  that  he  would  forward  it 
to  the  plaintiff. 

It  18  iti  the  foHowing  words  and  figured. 

-  Mill  Meadow. 

MillMeadoft. 

Mill  Meadatd. 

.  litheable  to  -  -  MiU  Meadow. 
'   the  Vicar.  -        -  ttougfi  Pasture. 


G 

3 

20 

3 

0 

33 

5 

I 

24 

21 

3 

6 

16 

0 

32 

II 

S 

38 

7 

2 

34 

4 

1 

34 

}J 


-  Leigh  Close. 
Two  pieces  of  MeadouK 


77    2    21 


I  do  not  see  hoi¥y  und^r  any  cirCiuttstance^ri  this  papeTi^ 
written  in  1823,  wheii  Wright  had  quitted  the  fkrni, 
though  it  may  be  evidence  agiun^t  himself,  can  be  evi- 
dence against  Wood  or  any  other  person  t  even  against 
himself,  it  ought  to  have  little  weight,  because,  it  has  a  chfl* 
meter  requiring  it  to  be  mentioned  in  the  bill,  in  order 
that  Wright  might  have  an  opportunity  of  explaining  the 
circumstances  under  which  he  delivered  it.  The  plaintiff 
has  no  excuse  for  this  omissioui  because  he  Was  in  pOS'^ 
Sessioii  of  it  in  August,  1823,  seven  or  eight  months  priof 
to  the  ethibiting  of  his  bill.  I  cannot,  therefore,  suffer  it 
to  hav6  any  operation  in  thi^  cause. 

I  have  now  noticed  the  whole  of  the  evidence  on  this 
point.  Th6  suitamary  of  it  is,  that  it  id  the  claim  of  a 
vicar  to  the  great  tithes  of  certain  lands,  the  rector  hav- 
ing the  common  law  right  to  them.  But^  in  support 
of  thia  claim,  the  vicar  has  not  produced  any  one  of 
those  circumstances  that  usually  prevail  in  establish^ 
ing  similar  claims.  Hd  has  no  ancient  documentary  evi- 
dence pointmg  at  this  particular  emolument^  no  posses* 
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sion  or  usage,  calling  on  the  Court  to  apply  to  this 
subject  any  general  phrase  that  may  be  found  in  these 
documents,  or  to  supply  by  presumption  a  non-appearing 
grant  of  these  great  tithes.  This  case,  resting  solely 
upon  these  surveys,  which,  if  they  be  admissible  at  all,  are 
too  loose  and  uncertain  to  have  any  weight  in  this  con- 
troversy, the  plaintiff  fails  in  this  part  of  his  case. 

The  next  question  which  arises,  respects  a  daim  of  the 
same  nature,  rii.  of  the  great  tithes  over  a  few  acres  of  land, 
called  Butler's  Carr,  in  the  possession  of  the  defendant 
Homcastle.  This  claim,  and  the  tithes  to  which  it  relates, 
are  precisely  in  the  situation  of  the  claim  respectingtiie^ocf- 
soct  Mill  Close,  which  I  have  discussed  so  much  at  large. 
It  seems  to  have  originated  in  the  same  circumstances  as 
the  claim  for  the  Hodsock  MiU  close,  viz.  the  memoranda  in 
the  surveys.  It  is  also  as  naked  of  every  circumstance  of  le- 
gal and  effective  evidence;  if  any  thing,  it  is  more  feeble*  I 
will  not,  therefore,  retrace  the  steps  I  went  over  when 
treating  of  the  last  subject,  but  content  myself  with  say- 
ing, that  I  think  the  plaintiff  has  failed  to  make  out  bis 
case  as  to  Butlers  Carr. 

The  next  question  which  arises,  respects  the  smaO 
tithes,  excepting,  however,  wool  and  lamb,  which  the 
plaintiff  does  not  claim.  In  all  the  subsequent  questions, 
the  vicar  has  clearly  the  primd  facie  right.  There  is 
enough  in  all  the  ancient  instruments,  to  shew  that  he  is 
entided  to  all  small  tithes  of  a  certain  division  of  the 
parish  called  the  township  or  village  of  Blyth^  and  to  all 
the  small  tithes,  with  the  exception  of  wool  and  Iamb, 
in  the  other  divisions  of  the  parish.  Wlien  I  said  all  the 
small  tithes,  I  should  have  added,  except  when  they  are 
protected  by  moduses. 

The  first  and  most  extensive  question  regards  a  district 
called  Great  Hodsock,  containing  about  2251  acres.  The 
arm  of  the  defendants   Wright  and   Ward,  consisting  of 
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about  371  acres,  is  situated  in  this  district;  so  also  is  1830. 
the  farm  of  the  defendant  Coupe^  consisting  of  about  213 
acres.  The  defendant  Ann  Chambers  also  occupies  a 
considerable  number  of  acres,  lying  dispersed  within  the 
same  district;  and  the  defendant  Homcastle  also  occu- 
pies a  very  considerable  farm,  part  of  which  is  averred  to 
be  within  the  same  district.  All  these  defendants  (who 
are  the  whole,  with  the  exception  of  Wagsiaff)  have  re* 
ceived  titheable  matters  of  the  several  species  comprised 
within  the  classification  above  mentioned,  to  a  consider- 
able amount.  All  these  defendants  plead  the  modus  to 
which  I  have  alluded:  it  is  a  payment  of  ds.  4(/.,  payable 
to  the  vicar  at  Lady-day,  in  lieu  of  all  the  small  tithes,  ex-' 
cept  wool  and  lambs. 

There  b  no  parol  testimony  establishing  the  payment 
of  this  modus.  The  present  vicar  became  the  incumbent 
of  the  parish  in  1813,  and  probably  never  received  the- 
modus  in  question.  He  certainly  does  not  appear  ever  to* 
have  received  the  tithes  in  kind.  The  deficiency  of  this' 
kind  of  evidence  is  supplied  by  the  receipts  of  former 
nunisters,  down  to  the  year  1812,  just  previous  to  the 
plaintiff's  incumbency,  and  by  the  terriers  from  the  be-- 
ginning  of  the  last  century.  The  language  of  the  terriers 
on  this  subject  appears  to  me  to  be  nearly  uniform,  except 
in  the  change  of  the  word  "  moduSf'  with  which  they  begin,: 
for  ''  composition.*'  The  first  terrier  is  of  the  year  1714,  it 
contains  nothing  about  small  tithes  in  general,  but  it  states, 
among  others,  a  niodus  to  be  paid  for  Great  Hodsock; 
no  sum  is  mentioned.  The  second  terrier  is  dated  1726, 
and  is  signed  by  the  minister  and  churchwardens;  it  states 
that  the  vicar  is  entitled  to  all  minute  tithes  through-^ 
out  the  parish,  except  where  the  lands  are  covered  by 
moduses,  and  then,  amongst  others,  it  gives  a  modus  for 
Great  Hodsock. 

The  next  terrier  is  of  1742;  it  states,  that  *'  tithes  of  figs 
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1890.  dmciSf  geese,  fruitSf  turnips^  potatoes,  hemp,  line,  rape, 
and  hops,  and  aU  other  vicarial  tithes,  are  paid  to  the  vi- 
car throngh  the  whole  parish,  except  where  the  lands  are 
under  a  modus;**  and  then,  in  a  subsequent  part,  it  states 
the  modus  as  follows:—''  Lady-day:"*  *'  Sir  Robert  Clif' 
ton  pays  for  Great  Hodsock,  9#*  4dL'* 

The  next  terrier ,  namely,  that  of  1748,  is  exacdy  in  the 
same  terms;  the  terrier  of  1759  is  also  similar.  That 
of  1764,  which  is  the  next  in  order  of  time,  Taries  the 
phrase  a  little;  it  states,  **pigs,  ducks,  j^.,  and  other 
vicarial  tithes,  are  paid  throughout  the  whole  parish  io  the 
vicar,  except  where  the  lands  are  under  a  modus;*  and  after- 
wards it  states  the  same  pajrment,  which  it  preriously  call* 
ed  a  modus,  only  in  this  way:  ''  Lady-doiy  compositions/* 
'^for  Great  Hodsock,  9s.  idT  There  b  a  terrier  in  1781, 
another  in  1786,  and  another  (the  last)  in  1809.  They  all 
state  that  the  vicarial  tithes  are  payable  to  the  vicar,  except 
where  they  are  subject  to  a  modus,  using  that  word,  but 
when  they  specify  the  premises,  and  mention  the  sum, 
they  use  the  word  ''  composition,**  But,  from  the  first  to 
the  last,  there  is  no  change  either  in  the  name  of  the  pre* 
mises,  or  in  the  amount  of  the  sum  represented  to  be  paid 
for  them. 

It  cannot,  therefore,  be  disputed,  that  these  terriers, 
many  of  which  are  signed  by  the  vicar,  and  all  by  some 
officiating  mimster,  together  with  the  churchwardens 
and  many  inhabitants  of  the  parish,  are  very  strong  evi- 
dence against  the  present  plaintiff,  of  the  actual  payment 
of  this  modus,  through  the  whole  of  the  last  century. 

The  next  head  of  evidence  is  certain  receipts,  all  of 
them  signed  either  by  a  vicar  or  an  officiating  minister, 
except  a  few  which  are  signed  by  the  wife  of  the  vicar 
Pritchard.  The  receipts  are  thirty-two  in  number,  the 
first  is  dated  174S.  The  defendants  have  not  had  the 
good  fortune  to  obtain  them  in  regular  succession,  but 
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they  are  carried  down  to  181S.    In  these  receipts^  the         1830. 
payments   are  sometimes  called  moduses  and  sometimes 
compositions,  but   Great  Hodsock^  and  the  sum  of  9s. 
A4*  as  payable  for  it,  is  always  mentioned. 

These  two  classes  of  evidence  prove  the  payment  of  this 
modus  in  the  most  satisfactory  manner,  from  the  com- 
meqpement  of  the  last  century  down  to  the  incumbency  of 
the  plaintiff,  ^d  are  as  satisfactory  on  that  point  as  any 
parol  testimony  could  possibly  be.  This  is  the  whole  of 
the  defendants'  case« 

Upon  the  fact  of  the  render  of  tithes  in  kind,  the  plain- 
tiff has  given  no  evidence  whatever,  but  has  content^ 
himself  with  producing  some  vicar's  books,  by  which  it 
appears  that  certain  sums  were  received  for  the  vicar's 
use  by  the  collectors.  But  it  is  remarkablci  that  there  is 
DO  collection  whatever  under  the  general  title,  either  of 
the  township  of  Hodsock^  which  is  a  more  extensive 
district,  or  of  Great  Hodsock.  ^ut,  if  any  thing  was  col- 
lected from  the  inhabitants  of  these  districts,  it  is  placed 
under  the  different  heads;  accordingly,  sums  of  3^.  6J.  are 
credited  to  the  defendants  Wright  and  Coupe,  but  they 
are  placed  under  the  head  of  Oldcombes,  which  is  a  sepa- 
rate division  of  the  parish*  As  to  these  payments,  tlie 
defendants  say  they  were  made  in  the  name  of  Easter 
OfferingSi  and  bore  no  proportion  whatever  to  the  value 
of  the  small  tithes  covered  by  the  modus. 

It  is  impossible,  therefore,  to  doubt  upon  this  state  of 
the  evidence,  that  a  sufficient  case  of  actual  payment  of 
this  sum  of  ds.  id,,  and  of  the  non-render  of  tithes  in 
kind,  has  been  produced  in  support  of  their  plea :  all  the 
witnesses  to  whom  the  question  was  put,  say,  that  no 
tithes  in  kind  were  ever  received,  and  no  wit^iess  contra- 

diets  this. 

In  truth,  thb  objection  to  the  modus  was  in  the  argu- 
aeot  but  little  urged,  and  stiH  less  relied  on;  the  main 
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18d0.         point  made  on  this  part  of  the  cause  rested  on  the  inaccu- 
racy in  the  local  description  of  the  lands  covered. 

It  is  said,  that,  when  a  farm  modus,  or  an  estate  modus, 
or  a  district  modus  is  pleaded,  the  defendant  must  shew 
accurately  the  boundaries  of  the  lands,  and  if  he  does  not, 
his  plea  must  fail,  because  the  clergyman  is  entitled  to 
know  on  what  lands  his  demand  is  charged.  To  a  certain 
extent  this  is  undoubtedly  true.  In  order  to  ascertain 
what  effect  this  rule  should  hare  in  the  present  instance, 
I  must  state  the  view  I  take  of  the  facts. 

In  the  first  place,  the  defendants  interested  in  this  ques- 
tion agree  in  their  several  answers,  in  giving,  with  entire 
distinctness,  the  same  limits  and  boundaries  to  Greai 
Hodsoci.  Three  witnesses  only  seem  to  be  examined  as  to- 
these  boundaries.  I  cannot  be  certain  that  in  what  I  am' 
about  to  say  I  am  quite  accurate,  because  I  profess  to  be 
unable  distinctly  to  follow  these  witnesses  where  they 
state  the  boundaries.  They  describe  the  boundaries  by 
reference  to  hedges,  to  bushes,  to  banks,  and  to  the 
possessions  of  particular  persons,  which  are  not  laid 
down  in  the  maps,  and  of  which  nothing  in  the  evidence 
gives  me  a  full  and  clear  conception*  I  will  state,  how- 
ever, the  result  to  which  I  have  come  on  this  subject 
The  three  witnesses  are,  Hicisom^  Foster ^  and  NeHlC' 
ship.  It  appears  to  me  to  be  the  fair  result  of  JFbil^V 
evidence,  that  a  place  called  the  Duck-pools  is  not  with- 
in the  limits  of  Greai  Hodsock^  though  the  defendants  re- 
present it  to  be  within  that  district;  and  the  result  of  Net- 
tleships  testimony  is,  that  he  doubts  whether  two  closes 
at  the  north  east  comer  of  the  district,  marked  in  the  map 
199  and  ^200,  ought  to  be  laid  down  as  within  the  district; 
they  are  so  laid  down  by  the  defendants.  It  does  not  ap- 
pear, distinctly,  of  how  many  acres  these  particular  parceb 
consist,  but  it  seems  to  me  suflSciently  manifest,  that  they 
bear  a  very  small  proportion  to  the  whole  district;  which 
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18  composed  of  2250  acres.  I  am  also  quite  satisfied,  that  1830. 
the  whole  of  WoocTs  farm,  the  whole  of  Mrs.  Chambers' 
occupation,  and  that  part  of  Homccistle's  farm,  laid  down 
in  the  map  as  being  within  Great  Hodsock,  are  so  in  fact. 
The  doubts  therefore  which  may  be  raised  respecting  the 
boundaries  of  this  district,  do  not  directly  affect  any  land 
occupied  by  any  of  the  defendants  in  this  cause.  Far^ 
^ers  evidence  as  to  the  Duck-pools,  and  Neitleship's 
doubt  as  to  the  two  closes  at  the  north-east  corner,  199 
and  900,  are,  as  to  any  real  interests  of  any  of  the  parties 
in  this  cause,  totally  indifferent,  and  so  as  to  the  real  me- 
jits  of  the  case,  except  so  fieir  as  the  objection  might  serve 
to  set  aside  the  modus  altogether.  The  2250  acres« 
clearly  described  by  all  the  witnesses  to  be  comprised 
within  Great  Hodsock,  will  be  an  ample  security  for  the 
9s.  Ad.  to  which  the  vicar  is  entitled,  and  the  inaccuracy 
in  the  description,  even  if  there  be  any  inaccuracy,  would 
not  injure  any  person. 

The  question  which  I  have  to  put  to  myself  is,  whe- 
ther the  rule  that  has  been  referred  to  is  so  unbending, 
that,  when  all  the  defendants  on  their  oaths  give  a  dis- 
tinct and  intleligible  account  of  the  boundaries,  and  repre- 
sent particular  boundaries  to  be  the  true  boundaries  of 
the  district,  and  a  small  part  (the  tithes  of  which  are  not 
now  in  question)  is  withdrawn  by  one  witness,  and  a  doubt 
is  expressed  respecting  another  part  (together  being  of 
small  amount  and  also  not  implicated  in  the  present  ques- 
tion), this  discrepancy  is  sufficient  to  destroy  the  mo- 
dus which  extends  over  so  great  a  tract  of  land.  I  have 
DO  right  to  give  entire  credit  to  Forster*s  opinion,  and 
to  adopt  it  as  conclusive.  I  have  as  little  right  to  de- 
cide Nettleship's  doubts  in  the  negative,  and  to  consider 
them  as  conclusive.  If  the  law  were,  that  the  slightest  mis- 
take in  the  description  of  the  boundaries  of  a  district 
was  fatal  to  the  modus,  I  should  be  bound,  upon  the 
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1830.  State  of  the  evidence  in  thb  cause^  as  it  apjpears  to  me,  to 
hare  the  opinion  of  a  Jury,  as  to  the  accttracy  of  the  maps 
and  the  descriptions  in  the  answers.  The  eridence,  taken 
altogether,  comes  near  enough  to  the  description  given, 
to  entitle  the  defendants  to  have  the  matter  ascertained  m 
that  mode  of  trial  which  is  best  calcukted  for  the  purposi^ 
It  has  been  contended,  that  the  ancient  documents  nega- 
tiie  this  modus.  They  do  not  negative  it,  except  by  not 
mentioning  it  when  they  speak  of  small  tithes.  It  is  every 
day's  experience,  that  the  non-mention  in  these  andent 
instruments  of  a  modus,  is  not  dedsive  against  its  exist- 
ence; it  is  always  a  question  upon  the  whole  circum- 
stances of  die  case.  Several  cases  have  been  dted  to  sup- 
port the  objection  founded  on  the  supposed  inaccuracy  m 
the  statement  of  the  boundaries.  They  appear  to  be,  ih 
general,  cases  in  which  no  description  at  all  was  given  by 
the  defendants.  The  language  of  the  Court  b,  that  sudi 
a  description  must  be  given  as  would  enable  the  Sheriff  tb 
deliver  possession.  In  this  case  sudi  a  description  is  giv- 
en. The  objection  is  of  another  kind :  it  is,  that,  in  de- 
scribing a  very  large  district,  some  witnesses  do  not  exact- 
ly concur  in  that  description ;  all  the  witnesses  agreemg 
that  the  farms  in  question  are  within  that  district.  It  ap- 
pears to  me,  diat  the  eridence  was  more  accurate  than 
was  to  be  expected,  and  that  I  have  no  right,  on  that  priil- 
ciple«  to  overrule  this  modus.  It  is  of  course,  that  the 
plaintiff,  if  he  chooses  it,  should  have  an  issue  opon  the 
modus;  in  which  issue,  the  Jury  will  have  to  try,  not 
only  the  fiict  of  pajrment,  but  the  question  tegarding  the 
boundaries ;  and  then,  the  weight  due  to  Farsier^t  opinioa, 
and  Netileship's  doubts,  can  be  fixed  and  ascertained, 
and  the  boundaries  accuraflly  determined. 

I  shall  now  proceed  to  mention  three  other  moduses. 
One  of  lOr.,  for  some  land  called  Hottsoei  MiU  CZmv,  an- 
other of  2s.  9d.  for  an  ancient  farm,  called  Bmitef^s  Can, 
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and  the  other  of  7s.  ScL  for  an  ancient  farm,  called  Wil-  1830. 
sam's  Close.  The  defendants  admit  the  occupation  of 
these  lands,  and  rely  on  these  several  moduses  as  a  dis- 
charge and  satis&ction  for  all  vicarial  tithes.  These  mo- 
duses are  taken  from  the  terriers  and  receipts;  but  as  the 
defendants  are  totally  unable  to  set  out  the  several  lands 
covered  by  them  by  metes  and  bounds,  and,  on  the  contra- 
ry, state  that  they  have  been  confounded  and  laid  toge- 
dier,  it  is  of  course  that  the  plaintiff  should  have  a  de- 
cree against  the  defendants,  in  respect  of  the  lands  in 
their  occupation,  not  covered  by  the  modus  of  9s.  4dL  for 
Great  Hadsock. 

The  next  and  only  remaining  question  regards  the  de- 
fendant Wagsiaff.  He  occupies  a  farm  of  about  133  acres  in 
the  township  of  Bamby  Moor^  which  is  within  this  parish. 
It  being  reasonably  clear,  that  the  vicar  is  entitled  to  all 
SBiall  tithes,  including  lambs  and  wool  in  the  township  or 
hamkc  of  JBfyih,  and  to  all  small  tithes,  excluding  lambs 
and  wool,  of  the  rest  of  the  parish,  except,  to  use  the  lan- 
guage of  the  terriers,  where  they  are  covered  by  moduses, 
the  vicar  has  by  his  bill  demanded  all  small  tithes,  with 
the  exception  of  lambs  and  wool.  The  133  acres  held  by 
Wagstaff  are  averred  to  be  part  of  an  ancient  farm 
called  Bitty.  The  rest  of  it  is  occupied  by  two  per- 
sons not  parties.  He  avers  that  Bitty  is  an  ancient 
fiinn,  that  a  modus  of  4fS.  has  always  been  paid  to  the 
vicar  for  it.  He  describes  the  farm  in  the  sdiedole  to 
Us  answer,  annexes  to  his  answer  a  map  of  it,  and  his  piea 
is,  that  this  modus  covers  all  small  tithes,  except  com  and 
grain  payable  at  hady-day.  There  is  probably  some  mis- 
take in  the  expression  of  the  plea,  though  not  a  material 
one.  The  vicarial  tithes  are  the  small  tithes,  except- 
ing wool  and  lambs,  and,  as  I  understand  the  bill,  no 
more  is  deaMinded  of  Wagstaff.  The  terms  of  hia  plea 
cover  jnoze  than  is  demanded  of  him.    I  apprehend,  that 
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1830.  dus  wiDfonn  no  objection  to  tlie  pks,  if  tbe  eridenee  sop- 
port  it  to  the  extent  of  tlie  demand  made  onliim«  TheeYi- 
dence  in  support  of  the  modus  consists,  as  usual,  of  testi- 
mony respecting  the  boundaries  of  the  lands  Uie  modus  is 
averred  to  coTer,  and  of  the  £Mrt  of  payment.  The  last  of 
these,  mx.  the  fact  of  payment,  is  proved  eith^  by  mt- 
nesses  incompetent  in  consequence  of  interest  in  the  ques- 
tion, or  in  the  same  manner  as  the  modus  of  9a.  4dL  for 
Great  Hodsodt,  that  is,  by  the  terriers  and  icoeipts. 
The  terriers  in  support  of  the  BUbj^  modus  are  quite  as 
strong  as  respecting  the  Gremi  Hodsod  modus;  from  the 
first  to  the  last,  that  b,  finom  1714  down  to  1809,  they  ex- 
pressly mention  the  Bilb^  modus,  and  vherever  the  amount 
is  stated,  (which  it  is  in  all  but  one),  it  b  put  at  4#.  Tbe 
receipts  respecting  this  farm  have  not  been  preserved 
with  the  same  care  as  those  which  relate  to  Great  Hodsock, 
the  modus  for  which  was  paid  by  Mr.  MeOisk,  a  gentlemaa 
of  education,  and  owner  of  the  estate.  Two  reo»pts  on- 
ly are  produced,  one  signed  by  Jomak  Jtfilb,  who  is 
in  the  admissions  stated  to  be  tithe-baiHff  to  the  vicar. 
This  was  given  in  1809.  The  other  was  signed  by 
Jaskma  RMmwom^  stated  also  in  the  admissions,  and 
proved  to  be,  tithe-bailiff  to  the  vicar.     They  are  in  these 


"  Received  AprU  7th,  1809,  of  Mr.  AUUom,  the  sum  of 

four  shillings  for  modus  tythe,  one  «iiillmg  and  twopence 

for  sacramental  dues,  due  Lorfjf-dbjf,  1808;  likewise  fiwr 

shillings  for  modus  tythe,  one  adiilliiig  mxA  twopence  fiur 

sacramoital  dues,  due  Lady-da^,  1809,  fbr  the  Rev.  Jto- 

bert  Priieiard,  of  BlyiL 

JoMkma  AfiUf  ." 

«  Ma^  2nd,  1810.  Received  of  Joseph  AUisom,  of  BU- 
iy,  one  year*s  modus,  due  to  the  Reverend  Robert  Jhit- 
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chords  at  EcMter  \sk.%i^  four  shillings,  also  one  shilling  and         1830. 
twopence  for  sacramental  offerings* 

5#.  2d.  (Signed)     Joshua  Robinson'* 

These  payments  were  made  by  Mr.  Allison^  who,  it  suf- 
ficiently appears,  was  the  father  and  predecessor  of  Mr. 
Allison  now  in  possession  of  another  large  farm  in  Bilby; 
and  therefore  it  is  not  unreasonable  to  presume,  that,  in 
pursuance  of  what  appears  in  the  terriers  and  the  receipts 
•themselves,  they  were  made  for  Bilby.  The  present  Mr. 
Allison  and  bis  father  were  the  occupiers  of  by  far  the 
largest  farm  in  the  district  of  Bilby. 

There  is  also  in  this  case  that  same  evidence  of  non- 
render  of  tithes  in  kind  which  is  always  given  in  these 
cases,  and  there  is  not  even  an  attempt  on  the  part  of  the 
-Ticar  to  prove  the  render  of  any  tithes  in  kuid,  or  of  any 
other  payment,  save .  the  alleged  modus.  The  fact  of 
payment  is  confirmed  by  the  receipt  books  produced  on 
the  part  of  the  plaintiff  in  evidence,  and  proved  to  have 
been  kept  by  Robinson,  the  vicar*s  tithe  collector.  In 
these  books,  under  the  head  of  Bartiby  MooTy  in  which 
township  Bilby  is  situated,  credit  is  given  by  Mr  Joseph 
Allison  for  the  precise  sum  of  5s.  2d.,  which,  by  the  re- 
ceipts, appears  to  be  composed  of  4«.  for  the  modus,  and 
Is.  2d.  for  sacramental  offerings.  So  much  for  the  actual 
payment. 

The  other  point  is  the  boundaries.  They  are  stated  by 
the  defendant  Wagstaffm  his  answer  in  the  same  manner 
as  in  the  cade  of  Great  Hodsock,  that  is,  by  a  description 
and  by  a  map.*  They  are  quite  sufficiently  distinct,  and 
are  proved  by  a  greater  number  of  witnesses,  and  without 
being  exposed  to  the  same  objections  as  Great  Hodsock. 
The  names  of  the  witnesses  are  Hickson,  Forsier,  Horn* 
eastle  (that  defendant  has  no  interest  in  this  question). 
Ostler,  Eddison,  and  Gabbstas.  Some  of  the  same  per- 
sons also  prove  the  accuracy  of  the  map. 
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These  points  make  out  the  defence,  or,  hi  ciher  words, 
establish  the  modus  for  BtOy,  in  the  txiwnship  of  Bamby 
Moor. 

My  opinion  therefore  is,  that  the  plaintiff  has  failed  in 
proTing  his  right  to  the  great  tithes  of  the  hnds,  amonnt- 
iilg  to  77  acres,  in  the  possession  of  Woodt  and  called  by 
him  HMlfoei  3#iW  Close;  thai  he  has  also  &iled  in  prov^ 
his  right  to  the  great  tithes  of  any  lands  called  Bmtler'$ 
Cbrr  .•^--that  the  defendants  have  sufficiently  established  the 
modus  of  9ls.  4f2.  for  Greai  Hodwodc^  and  the  modus  of  4i. 
for  BiHff^  to  prevent  any  decree  pasdag  against  them  lor 
the  tithes  in  kind  of  those  districts,  until  the  ricar  shall 
have  estaUsdied  his  title  to  the  tithes  by  the  verdict  of  a 
Jury: — that  the  vicar  is  entided  to  a  decree  for  the  small 
tithes  of  the  forms  of  Mrs.  Chambers  and  HormeoMile, 
which  are  in  the  township  otHodtoek^  without  being  in  the 
district  of  Gremi  Hodsock,  that  is,  £ar  the  doses  called 
m  the  map  Hodtoek  MiU  Clotey  Btdlet^s  Cmrr^  and 
WUsmiM  Chse,  which,  by  Ae  acts  of  die  defendaiits,  or 
their  predecessors,  have  been  laid  together  and  eon- 
founded. 

The  plaintiff  will  consider  whether  he  will  request  an 
assoe  on  the  two  moduses  for  Great  Hoieoek  and  BUbtf, 
If  he  declines  it,  his  bill  must  be  dismissed  with  costs. 

The  Ull,  at  all  events,  must  be  dismissed  as  to  the  whole 
claim  for  great  tithes.  The  defendants  Chambers  and 
Homemetie  must  account  for  all  small  tithes  of  the  lands 
before  stated,  except  lambs  and  wool,  widi  costs* 
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RuDD  V.  Champion  and  Others.  ^^^  ^  *'  ^^• 

,^  1831. 

VICAR'S  bill  by  the  same  plaintiff  as  id  the  last  case       ^*'^'  *^ 

•     ^  1  •         #»  »    •  1  t  i*       Where  defend-* 

against  several  occupiers  for  an  account  of  tithes,  and  for  ants  who  bad 

The  defendants  pleaded  farm  moduses,  in  lieu  of  the  *"  **®"  ^  ^*'? 
tithes  of  their  several  farms  and  lands.     They  also  plead*  respective  farms, 
ed  two  several  parochial  moduses,  one  of  1  id.  for  a  milch  n'^^of  terriertr 
cow,  and  the  other  of  Id.  for  every  barren  cow,  in  lieu  of  »nd  ▼»<»''•  "- 

'  J  '  ceipti,  the  pay- 

the  tithe  of  the  milk  and  agistment  of  every  such  cow.  »<»<  ^d  ac- 

They  likewise  pleaded  a  modus  of  Scf.,  for  every  ancient  about  a  century 

garden  not  forming  part  of  an  ancient  farm,  in  lieu  of  the  J^a/ ^,iS  ai^ 

tithes  of  every  such  garden.  >«s«d  ^v  **>«« 

,  ^       ,  to  be  moduses. 

Evidence  was  entered  into  on  both  sides:  it  will  be  in  satisfaction  of 
found  at  length  in  the  judgment.  lands" cSe^d  in 

the  terriers  and 
receipts  by  the 

Mr.  JerviSf  and  Mr.  Boteler,  for  the  plaintiff.  same  names  as 

the  (arms  of  the 
defendants;  and 

Mr.  Simpkinson,  and  Mr.  Spence,  for  the  defendants.      uu^esTn  Wn?"* 

had  never  been 

For  the  plaintiff  it  was  argued,  that  admitting,  as  the  ed  for  such 
plaintiff  did,  that  formerly  there  were  169  acres  of  lands  a^f^iartl'n^'' 
within  the  parish  covered  by  a  modus,  yet  the  defendants  ^^^^s  »>y  their 

*  ,  "  *;  answers,  nor  by 

did  not,  by  any  evidence,  make  out  their  farms  to  be  parts  evidence,  dis- 

of  those  lands;  but,  on  the  contrary,  their  lands  contained  edandesu^  ~ 

altogether  upwards  of  270  acres,  which  shewed  an  attempt,  boundaries  of 

onthe  part  of  the  defendants,  to  extend  the  quantity  of  the  their  respective 

lands.     That,  as  to  the  parochial  moduses,  the  modus  of  that  the  defence 

Id.  for  a  barten  oow  was  clearly  bad.  ^^tZ^it 

Foir  the  defendahts  it  was  contended,  that  the  evidence  «^-  .^«^  "*  **«" 

,  creemg  an 

shewed  the   antiquity  and   the  identity  of  their  farms,   account  of  the 
That  a  long  series  of  terriers  and  receipts,  signed  by  the  coun  expressly 

directed,  that 
the  decree 
should  be  with- 
out prejudice  to  the  defendants'  making  use  of  the  same  defence  at  a  future  time,  in  case,  on  further 
inquiry,  they  should  be  able  to  distinguish  the  actual  boundaries  of  their  farms. 
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1831.  vicar  and  his  agent,  shewed  an  admission  on  the  part  of  th& 
vicar  of  the  existence  of  the  moduses.  That  there  was  evi- 
dence of  the  payment  of  the  moduses  from  1796^  and  no 
evidence  of  payment  of  tithes  m  kind,  nor  of  any  claim  to 
tithes  in  kind.  That  the  plaintiff  admitting  that  some  of 
the  lands  were  lands  protected  by  the  moduses,  the  Court 
would  direct  some  means  to  be  taken  for  dbtinguishing 
the  lands  actually  covered  by  the  modus.  The  following 
cases  were  cited  for  the  defendants :  Kent -v.  Webb  {a).  Tag* 
lor  v.  Walker  (6),  Anonymous,  1  Venir.  (c),  Bailcff  v.  SeW' 
ell{d)f  Ord  v.  Clarke  (e),  Brock  v.  Richardson  {/)»  and 
Gregory  v.  Hill{g). 

For  the  plaintiff,  in  reply,  it  was  insisted,  that  if  the 
defendants  were  themselves  unable  to  distinguish  the 
lands,  they  stood  in  the  situation  of  persons  who  bad  wil- 
fully removed  boundary  stones,  and  must  take  the  conse- 
quences. That  in  Keni  v.  Webb,  the  cause  appeared  to 
have  been  made  by  consent,  and  the  case  had  frequently 
been  questioned.  That  the  course  taken  in  Bailey  v.  Sewdl 
was  according  to  every  day's  practice.  That  Wood  v. 
Wray  (A)  directly  applied  to  the  present  case.  That  the 
lands  were  not  stated  by  the  defendants  with  such  pre- 
cision,  as  would  enable  the  Sheriff  to  deliver  possession  of 
them.  The  following  cases  were  also  cited  on  the  part  of 
the  plaintiff,  viz.  Gillibrand  v.  Scotson  (i),  Markham  v. 
Smyihe  {k),  and  Gardner  v.  Lyddon  (/). 


(a)  1  Wood,  79j  1  E.  &  Y.  454.  ig)  Cro.  EUz.  631 . 

(h)  Bunb.  267;  2  E.  &  Y.  22.  (A)  3  Anstr.  838;  2  E.  &  Y. 

(c)  Page  32;  1  E.  &  Y.  480.  436. 

(d)  1  Rubs.  239.  (t)  4  Price,  267;  1  Wils.  ExcL 

(e)  3  Anstr.  638;  2  E.  &  Y.  113;  Dan.  27;  3E.  &  Y.839. 
424.  (k)  11  Price,  126;  3  B.  &Y. 

(/)  1  T.  R.  427;  2  E.  &  Y.  1071. 

353.  (/)  3  Y.  &  J.  389. 
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Alexander,  L.  C.  B.— This  is  a  bill  brought. by  the 
vicar  of  the  parish  of  Blyihe^  a  very  extensive  parishi 
consisting  of  many  townships,  and  among  others  the  town- 
ship of  Blythe^  (the  same  name  as  the  parish),  and  of  the 
township  of  Hodsock. 

The  defendant,  Champion^  occupies  lands  in  the  town* 
ship  of  Bljfthe,  and  also  in  the  township  of  Hodsock.  The 
defendant  Henry  Walker  was  introduced  into  the  suit 
by  amendment,  and  occupies  some  lands  consisting  of  cer- 
tain tofts  or  crofts  in  the  township  of  Blythe. 

The  plaintiff*  appears  to  be  entitled  to  all  tithes,  both 
great  and  small,  of  certain  lands  specified  in  the  pleadings, 
within  the  township  of  Blythe,  and  to  all  small  tithes 
within  the  rest  of  the  township.  The  controversy  in  the 
cause  respects  certain  moduses  set  up  by  the  defendants 
in  answer  to  part  of  the  plaintiff^s  claim.  It  seems  to  me, 
that  the  fair  result  of  the  pleadings  is,  that  the  title  of  the. 
plaintiff*  to  the  tithes  in  question  is  admitted,  except  so  far 
as  it  is  controverted  by  the  assertion  of  the  moduses  stat- 
ed; these  moduses  are  as  follow:  6s.  for  certain  lands 
called  the  abbey  lands;  7s.  6d.  for  certain  lands  called 
the  Holme  Ground;  5s.  for  certain  tofts  called  Clijlons; 
2L  for  certain  lands  called  Spittle;  one  half  of  which  pay- 
ment fviz.  11. J f  is  averred  to  be  due  at  Lady'day^  and  the 
other  hal{(viz.  1/.J,  to  be  due  at  Michaelmas. 

These  moduses  are  pleaded  in  satisfaction  of  all  tithes 
payable  to  the  vicar,  arising  upon  the  lands  they  are  aver- 
red to  cover ;  therefore,  it  is  not  necessary  to  state  accu* 
rately  what  these  tithes  are,  until  the  questions  respecting 
them  shall  be  disposed  of.  These  moduses  are  in  the  na- 
ture of  farm  or  district  moduses,  and  consequently  the 
occupiers  have  thrown  upon  them  the  usual  burden  of  evi- 
dence, that  is,  to  shew  with  reasonable  precision  the  de- 
scription and  boundaries  of  the  lands  said  to  be  covered, 
and  the  fact,  that  for  these  lands  the  respective  sums  have 
been  severally  paid,  so  as  to  establish  the  prescription  on 
which  they  rely. 
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1^1.  There  has  been  very  lately  decided  in  this  Court,  a 

cause,  under  the  name  of  Rmdd  r.  Wrighi,  which  was  »• 
gued  at  great  length,  and  occupied  much  time,  in  which 
the  plaintiff  was  the  same  as  in  this  case;  the  nature  of 
the  questions,  and  the  evidence,  bear  a  strong  analogy  (o 
the  present  case ;  and  if  it  were  certain  that  what  passed 
upon  that  occasion  were  distincdy  in  the  reccdlection  of 
die  gentlemen  to  whom  I  am  addressing  mjraelf,  it  mi|^t 
Tery  much  shorten  die  present  discussion;  baft  as  I  am 
not  quite  certain  that  it  is  remembered,  I  diink  it  necessai- 
ry  shortly  to  adrert  to  the  leading  fisatures  of  the  preaent 
cause.  The  proof  that  moduses  have  been  paid  for  cef- 
tun  lands,  of  the  names  which  die  lands  in  the  possessioa 
of  the  defendants  in  the  present  cause  bear,  is  exacdy  of 
the  same  diaracter  and  description  as  was  given  in  the 
former  case,  namely,  terriers  and  receipts  of  die  former 
vtcar,  or  their  agents. 

The  plaintiff  became  incumbent  in  the  year  1813;  up  to 
that  time  it  is  to  be  inferred,  that  these  paynenla  were  rt^ 
cdved  without  question.  The  plaintiff  appears,  at  the 
time  of  eommendng  his  incumbency,  to  have  resolved  to 
ascertain  what  his  legal  rights  were,  and  seems,  as  for  as 
I  am  able  to  ascertam,  to  have  declined  accepting  these 
customary  payments.  All  the  evidence,  thexefoBe,  of  the 
render  of  these  money  payments  stops  at  thaft  period,  but 
it  does  not  appear  that  any  tidies  in  kind  were  ever  ren- 
dered. 

The  terriers  are  the  same  that  were  produced  in  die 
cause  of  Rmdd  r.  Wrigki,  and  afford  nearly  die  same 
evidence  of  diese  payments,  as  they  did  of  the  payments 
in  diat  cause.  The  terriers  begin  in  1714,  and  end  in  1809, 
and  are  ten  in  number.  It  will  be  leooDeeled,  dieft  die 
form  moduses  in  question  r^ard,  J(rsf,  the  abbey  lands; 
aecoMlfjr,tlie  Holme  ground;  lAJnifjf,  certain  tofta  pnvdias- 
cd  by  Mr.  Mefli^  of  Sir  mOimm  CS/Um;  «nd>Sinri%, 
Che  Spiiile. 
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The  first  of  the  terriersi  namely,  the  terrier  of  1714,  18S1. 
aigoed  by  the  vicar,  churchwardens,  and  certain  paruih* 
ioners,  has  passages  to  the  following  effect,  material  to  the 
present  question:  ''  Tithe  hay  paid  in  dry  cock  of  all 
meadows  about  the  town,  the  abbey  meadows  excepted.** 
It  then  proceeds  to  state,  that  a  modus  is  paid  for  various 
premises,  some  of  which  are  not  now  in  question,  but 
among  them  are  enumerated  ''  the  Spittle,  the  abbey 
meadows,  tofts  purchased  by  Mr.  MeUish  of  Sir  William 
Clifton^  and  the  Holme  J"  There  is  no  mention  of  the  sum 
paid,  nor  of  any  other  circumstance  respecting  the  mo« 
dusea. 

The  second  terrier,  which  is  of  the  year  17^,  mentions 
that  there  is  due  to  the  vicar,  *'  Easter  dues,  surplice  fees, 
wool  and  lambs,  in  the  town  of  Blythe^  tithe  hay  out  of 
meadows  there,  and  tithe  of  tofts,  with  all  minute  tithes 
throughout  the  parish."    It  then  proceeds  to  state,  that  Sir 
Robert  Chi/ion  pays  a  modus  for  the  Spittle^  Holme^  and 
various  other  premises  not  now  in  question.    It  may  be 
observed,  that  this  terrier,  in  mentioning  the  tithe  hay 
of  the  meadows  in  the  town  of  Blythe,  do^s  not,  as 
the  former  terrier  did,  except  the  abbey  meadows ;  and 
that,  like  the  former  terrier,  it  mentions  no  specific  sum  as 
payable  for  the  Spittle  and  Holme. 
.   The  third  terrier,  dated  1743,  states,  that  the  vicar  is 
entitled  to  **  potatoes,  hemp,  line,  rape,  hops,  and  all.  other 
vicarial  tithes  throughout  the  whole  parish,  except  where 
the  lands  are  under  a  modus ;"  and,  in  a  subsequent  part, 
under  the  head  **  Lady-day, ^^  among  the  enumerations 
are  the  following:  *'  Edward  Mellish,  ELsq.,  for  the  abbey 
and  abbey  lands,  Gs. ;  tofts,  bought  of  Sir  William  Clff- 
tan,  &s.;  Holme  ground,  7s.  6d. ;  Spittle,  and  its  appurte- 
nances, IL:  then  follow  the  words  '^  Michaelmas  compost- 
tionsy**  and  among  them,   *' Edward  MeUish,  Esq.,  for 
Spittle  and  its  appurtenances,  1/." 

The  next  terrier  is  of  1748^     It  states  that  ^*  tithe  pigs. 
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1831;  ducks,  geese,  fruit,  turnips,  potatoes,  hemp,  line,  rape, 
hops,  and  all  other  vicarial  tithes,  are  paid  throughout  the 
whole  parish,  except  where  the  lands  are  under  a  modus.** 
It  afterwards  states  in  these  words : — ''  The  moduses  are  as 
follow,  Lady-^y;''  and  among  other  articles  are  these: 
*'.EdtDard  Mellish,  Esq.,  for  the  abbey  and  the  abbey 
lands,  6s.;  tofts  bought  of  Sir  WiBiam  CHfion,  5s.: 
Holme  ground,  7s.  6d.;  Spittle  and  its  appurtenances,  IV* 
It  then  contains  an  entry  headed  **  Michaelmas  composi- 
tions;** and  under  this,  among  others,  there  is  **  Edward 
Mellish,  for  Spittle  and  its  appurtenances,  1/.^* 

The  next  terrier  is  dated  1759,  and  contains  the  same 
statement  that  all  vicarial  tithes  are  paid  throughout  the 
parish,  except  where  the  lands  are  under  a  modus;  theti 
under  the  moduses  mentions  the  abbey  and  abbey  lands, 
6s. ;  tofts  bought  of  Sir  William  CUfton,  5s. ;  the  Holme 
ground,  7s.  6d.;  Spittle  and  its  appurtenances,  1/.;  and 
under  Michaelmas^  calling  it  a  composition,  mentions 
again  Spittle,  II.  It  cannot  be  useful  to  state  the  re- 
maining terriers,  they  are  six.  One  of  1764,  one  of  1770, 
one  of  1777,  one  of  1781,  one  of  1786,  and  the  last  of 
1809.  They  are  all  in  substance  the  same  as  those  I  have 
stated.  They  all  mention  that  the  vicarial  tithes  are  paid 
throughout  the  whole  parish,  except  where  the  lands  are 
under  a  modus.  They  all  mention,  among  the  money  pay- 
ments, the  same  sums  which  I  have  already  repeatedly 
stated,  and  for  the  same  identical  premises,  by  the  samcf 
descriptions ;  the  only  change  appearing  in  these  terriers 
is,  that  instead  of  being  called  **  Lady-day  moduses,**  aif 
they  have  been  in  the  former  terriers,  they  are  called 
^*  Z<^c/y-c/ay  compositions  ;**  but,  as  I  have  stated,  the  pre- 
mises and  payments  are  identically  the  same.  The  same 
payments  in  fact  are  established  by  another  species  of 
evidence,  equally  authentic  and  satisfactory,  namely,  i 
number  of  receipts ;  they  commence  in  1694,  before  the 
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earliest  of  the  terriers,  and  are  continued  down  to  180S.  l^-^l- 
The  first  receipt  is  for  the  sum  of  1  ^  4«.,  being  for  four  years'  i^„ j^^ 
composition,  as  it  is  called,  for  the  abbey  lands  by  the  ex-  ^• 

ecutrix  of  Mr.  Samuel  Turner^  then  deceased,  late  vicar  of 
Blythe,  that  is,  6s.  for  each  year,  6^.  being  the  modus  plead- 
ed. The  next  is  in  April,  1695,  by  William  Heron,  the  suc- 
ceeding vicar,  being  6s.  in  full  for  the  composition  of  the 
abbey  land,  and  5s.  for  the  composition  of  the  land  bought 
of  Sir  William  CUfton,  by  which  description  a  certain  farm 
seems  to  have  been  known.  There  is  then  a  long  interval 
during  which  no  receipt  appears.  The  first  that  appears  is 
in  1745,  signed  by  Matthew  Tomlinson,  the  then  vicar;  this 
is  a  receipt  for  42.  in  full  for  two  years'  modus,  as  it  is 
called,  for  the  Spittle  farm,  and  the  receipt  contains  a 
loose  description  of  the  farm.  It  will  be  remembered, 
that  the  modus  for  the  Spittle  is  21,  ;  one  1/.  payable  at 
Lttdjf'day,  and  the  other  at  Michaelmas :  there  is  also  a 
receipt  for  7s.  6d.  for  a  year's  modus  for  the  Holme  lands, 
said  to  be  within  the  liberty  of  Hodsock,  and  also  a  re- 
ceipt for  6s.  for  a  year's  modus  for  the  abbey  lands,  and 
5f.  for  a  year's  composition,  as  it  is  called,  for  cottages 
bought  of  Sir  W.  Clifton.  The  next  receipt,  in  point 
of  date^  is  in  the  year  1766,  and  is  to  the  same  effect. 
I  deem  it  unnecessary  to  proceed  further  in  minutely 
mentioning  the  detail  of  these  receipts,  and  think  it  suf- 
ficient to  say,  that  I  have  examined  them  with  all  the 
care  and  attention  in  my  power;  they  are  numerous, 
though  not  in  a  continued  series;  they  afford  4io  evi- 
dence against  the  fact  of  these  payments  being  made, 
and  very  satisfactory  evidence  that  they  were  made  for 
lands  passing  by  the  names  stated  in  the  answers.  It 
IS  necessary,  however,  to  observe,  that  the  payments  are 
aometinies  called  moduses,  and  sometimes  compositions; 
that  the  several  items  of  which  the  gross  payments  were 
Blade  are  sometimes  detailed,  and  contain  the  articles  now 
iQ  question ;  and  sometimes  the  receipt  is  given  for  a  gross 
VOL.  I.  o 
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1831.  %um,  amounting  either  exactly  or  nearly  to  the  sum  total 
RuDD  ^^  which  the  articles,  when  detailed,  are  computed;  and 
the  whole  affords  very  satisfactory  proof  that  the  sums 
now  in  question  were  paid  by  the  oMrners  or  occupiers, 
and  received  by  the  vicars,  or  those  who  represented 
them,  in  satisfaction  of  the  tithes  arising  from  lands 
known  by  the  names  now  mentioned  in  the  pleadings. 
80  far,  therefore,  it  appears  to  me,  that  the  defendants 
have  in  every  instance  performed  one  part  of  the  task  inn 
posed  upon  them,  that  of  proving  that  the  money-pajrments 
have  been  paid  and  accepted  for  a  great  number  of  years 
in  satisfaction  of  the  tithes  of  lands  called  by  certain 
names,  without  the  existence  of  any  evidence  whatever  that 
tithes  in  kind  .were  ever  paid  for  such  lands.  There  re- 
mains, however,  another  question  equally  important  to  the 
defendants*  case,  that  is,  whether  the  defendants  have 
shewn  with  sufficient  distinctness  the  identity  of  the  lands. 
Without  this  being  sufficiently  done,  it  is  an  acknowledg- 
ed principle  that  such  a  defence  cannot  be  sustained. 

In  the  late  cause  of  Rudd  v.  Wright,  I  had  occasion  to 
state  my  opinion,  that,  when  an  ancient  money-payment  co- 
vered an  extensive  district  of  land,  it  ought  not,  in  justice, 
to  be  fatal  to  the  defence  of  such  a  modus,  that  some  doubt 
might  be  entertained  respecting  the  precise  boundaries  of 
the  district,  provided  the  greater  part  of  the  boundaries 
were  tolerably  certain,  and  the  lands  in  question  in  the  cause 
were  clearly  within  those  boundaries.  Although  I  was, 
and  am  still,  of  this  opinion,  it  is  not  the  less  true  that  the 
general  rule  requires  that  a  farm  or  district,  for  which  a 
modus  is  pleaded,  must  be  sufficiently  described. 

The  first  modus  in  the  present  case  to  which  I  shall  ad* 
vert,  is  a  modus  of  6^.  for  the  lands  called  the  abbey  landst 

Now,  it  appears  to  me  that  there  is  notLascription  what- 
ever, even  in  the  answer  of  the  defendants,  of  the  lands 
supposed  to  be  covered  by  this  payment;  still  less  is  there 
any  evidence  describing  and  estabKshing  such  boundaries, 
it  is  not  even  attempted ;  the  utmost  length  they  go,  is. 


V. 

Champion. 


COURT  OF  EXCHEQUER. 

that  certain  lands  in  the  occupation  of  the  defendants,  or  '^^1- 
one  of  them^  are  parcel  of  the  abbey  lands:  it  is  dis-  i^^^^ 
tinctly  admitted,  that  so  many  alterations  have  been  made 
in  the  lapse  of  time,  without  due  attention  to  preserve  the 
memory  of  the  ancient  limits,  or  of  those  changes,  that  the 
subject  is  at  this  day,  to  a  great  extent,  entirely  inscrutable. 
I  cannot,  therefore,  in  this  cause,  sustain  the  defence  for 
the  abbey  lands  founded  on  the  modus  of  6s.  I  think, 
at  the  same  time,  that,  in  decreeing  an  account  of  the 
tithes  which  have  accrued  on  the  lands  in  the  occupation 
of  tlie  defendants,  called  the  abbey  lands,  I  should  take  care 
that  the  decree  does  not  prevent  the  defendants  avail- 
ing themselves  of  this  defence,  in  case  a  further  or  more 
laborious  inquiry  should  enable  them  to  comply  with  the 
conditions  required  of  defendants  relying  upon  a  defenoe 
of  this  nature. 

The  next  modus,  to  which  I  shall  refer,  is,  for  the  land 
called  the  Holme  ground,  for  which  7s.  6d,  is  paid;  and 
it  appears  to  me,  that  the  case  of  the  Holme  ground,  and 
the  Spittle,  for  which  a  modus  of  2L  is  paid,  are  so  much 
alike,  and  concur  in  so  many  of  the  material  circumstances, 
that  there  will  be  no  danger  of  inaccuracy  in  treating  them 
together.  I  have  already  stated,  that  the  money  payments 
made  for  lands  bearing  these  names  is  proved  by  the  ter- 
riers for  the  whole  of  the  last  century  up  to  the  present 
time;  by  a  great  number  of  receipts ;  and  by  the  total  want 
of  evidence  of  any  render  of  the  tithes  in  kind  for  the 
lands  so  described  and  named.  The  identity  and  de- 
scription of  the  lands  are  proved  by  a  map  and  by  parol 
testimony ;  the  map  is  not,  as  in  the  last  case  of  Rudd 
V.  Wright,  annexed  to  the  answer  of  the  defendants, 
but  is  deposited  with  the  clerk  in  court  for  the  inspection 
of  the  plaintiffiT  'Several  witnesses  say  that  the  map  gives 
an  accurate  representation  of  the  land  known  by  the  names 
hi  question.  In  addition  to  this  evidence,  one  witness, 
of  the  name  of  John  Homcastle,  in  both  cases  of  the 
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2^1^  Holme  ground  and  the  Spittle,  describes  the  various 
closes  of  which  the  farms  are  composed.  Other  wit« 
nesses,  of  the  names  of  Hickson,  Edward  Nettleskip, 
George  Foster,  and  Thomas  Nettleskip,  give  the  same  evi- 
dence, some  more  and  some  less  fully.  I  am  of  opinion, 
with  respect  to  the  Holme  ground  and  the  Spittie,  that 
the  description  and  the  identity  of  the  lands  are  suf- 
ficiently made  out  to  prevent  any  decree  passing  against 
the  defendants,  unless  the  plaintiff  should  succeed  against 
them  upon  the  trial  of  issues  upon  these  moduses* 

There  is  another  farm  modus  pleaded,  namely,  5s.  for 
certain  tofts  and  crofts,  called  Clifion's.  There  is  no  evi- 
dence respecting  these  lands  to  support  this  plea,  and  it 
is,  I  conceive,  abandoned.  It  was  so,  I  think,  in  the  argu- 
ment. 

Besides  these  farm  or  district  moduses,  two  parochial 
moduses  are  set  up  by  the  defendants.  The  first  is  three 
halfpence  for  every  cow,  in  lieu  of  the  tithe  of  milk;  the 
other,  one  penny  for  the  agistment  of  every  barren  cow. 
Both  of  these  are  properly  pleaded.  It  was  admitted  in 
the  argument,  that  the  milk  modus  was  fully  proved,  and 
so,  I  think,  it  is.  It  was  contended,  that  the  proof  was 
defective  as  to  the  modus  for  the  barren  cow.  I  can  dis- 
cover no  material  difference  between  them.  The  same  wit- 
nesses that  prove  the  one  prove  the  other,  and  in  the  same 
way.  They  are  proved  both  as  to  the  fact  of  payment  and 
reputation.  The  parol  testimony  in  support  of  either  is 
not  so  extensive  as  upon  such  a  subject  it  usually  is.  But 
it  is  sufficient,  being  entirely  unopposed.  Its  deficiency  is 
also  amply  supplied  by  the  terriers.  Every  terrier,  firom 
the  year  1743,  being  nine  in  number,  all  duly  signed»  men« 
tions  specifically  these  moduses.  There  is  no  specific 
mention  of  either  in  any  of  the  receipts  which  have  been 
made  evidence  in  the  cause,  but  there  are  firequently  gross 
sums,  the  items  composing  which  do  not  appear.  Upon 
the  whole,  I  think,  these  parochial  moduses  are  sufficient- 
ly established;  both  the  milk  modus  of  Hd.  for  a  cow. 
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which  I  understood  to  be  conceded  by  the  plaintifTs  coun-  1831. 
sel,  and  the  modus  of  Id.  for  the  agistment  of  a  barren  i^^^^ 
cow.  ^     »• 

Champion. 

I  think  that  the  defendants  have  established  their  de- 
fence for  the  Holme  ground^  and  for  the  Spinier  to  prevent 
any  account  going  against  them  in  this  suit,  unless  the 
plaintiff  shall  establish  his  title  to  the  tithes  he  claims  in 
those  lands. 

I  think  the  defendants  have  failed  as  to  the  abbey  lands 
and  as  to  the  Clifton  tofts  and  crofts. 

I  think  the  defendants  have  shewn  that  the  plaintiff 
has  no  right  to  an  account  of  tithe  milk^  nor  of  the  tithe  of 
agistment  of  barren  cows. 

Minutes  of  Decree. — Refer  it  to  the  Master  to  take 
an  account  of  the  tithes  demanded  by  the  bill^  ex- 
cept the  tithes  of  the  Holme  ground  and  the  Spit- 
tie,  and  the  tithes  of  milk,  and  of  the  agistment  of 
barren  cows;  but  without  prejudice  to  the  defend- 
ants insisting,  in  another  suit,  on  the  same  modus 
as  to  the  abbey  lands*  And  it  being  stated,  that 
certain  sums  have  been  paid  by  the  defendant 
Champion  to  the  plaintiff  in  respect  of  tithes,  let  the 
Master  inquire  what  has  been  repaid,  and  make  to 
the  said  defendant  such  allowance  in  respect  there- 
of as  shall  appear  to  be  just;  and  let  the  plaintiff, 
before  the  last  day  of  this  Hilary  Term,  elect  whe- 
ther he  will  try  the  validity  of  the  modus  of  Is.  6d. 
for  the  said  Holme  ground,  and  the  5s.  for  the  Spit* 
tie,  or  either  of  them,  in  an  issue ;  and  if  he  shall  so 
elect  to  try  both,  or  either,  let  the  Master  settle 
such  issue,  in  case  the  parties  differ  about  the  same; 
and  let  the  defendant  in  this  Court  be  plaintiff  in 
such  issue  or  issues,  and  the  plaintiff  in  this  Court 
the  defendant;  and  let  the  parties  proceed  to  try 
the  same  at  the  next  Summer  Assisses  for  the  coun- 
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ty  of  York;  and,  in  that  case,  reserve  the  acoount 
of  the  tithes  of  such  lands,  and  the  costs,  till  after 
such  trial ;  but  if  the  plaintiff  shall  not  signify  hii 
election  before  the  time  aforesaid,  let  his  Inll  be 
dismissed,  so  far  as  it  seeks  any  account  of  the  tithes 
in  kind  of  the  Holme  ground  and  the  SpMe,  with 
costs  to  be  taxed. 

Bill  dismissed  as  to  milk,  and  as  to  agistment  of 
barren  cows,  with  costs  to  be  taxed.  The  defend- 
ants to  pay  to  the  plaintiff  the  costs  of  the  rest  of 
the  cause  up  to  the  present  time,  which  are  to  be 
taxed  accordingly. 

Reserve  futher  directions,  and  all  future  costs. 


1830. 


Nov  3nQ?*  4th    ^^^  ^^-  '^OBEET  GiBSON,  Clerk,  Plaintiff; 

1831.        John  Peacock,  John  Gilloe  (deceased),  James  Mars- 
Jun,  \2th.  DING,  JoHN  DoDsoN,  James  Park,  and  Edmund  Jack- 

son.  Defendants. 

Where  an  en-  BiLL  by  the  vicar  of  Bolion4e-Sands,  in  the  county  of 
to  thT^ca^the  Lancaster^  against  the  defendants  Gilloe^  Pecicoek,  and 
hem*°m1fu,"***  Marsdtug^  as  occupiers  of  lands  within  the  parish;  and 
dairies,  calves,     against  the  defendants  Dodson^  Park,  and  Jackson,  as 

and  coltS|  pigs, 

and  kids,  geese,  lessecs  of  the  rcctory  otBoUon-le-Sands.     By  his  bill,  the 

hens,  eggs,  bees, 

and  gardens, 

and  other  small  matters,  belonging  to  the  altarage  of  the  churdi  and  chapel; — HeU,  there  being 

no  usage  to  the  contrary,  that  these  words  would  carry  all  small  tithes. 

Terriers,  in  stating  the  rights  of  the  Ticar,  contained  the  following  entry,  "  liewt,  stmatt  Hikes, « 
hempf  Jiax,  geese,  and  dmeks  :*' — HeUL,  that  they  afforded  strong  eridenoe  that  the  endowment  carried 
all  small  tidies,  and  that  the  true  construction  of  the  terriers  was,  that  it  was  intended  by  them  to 
state,  that  the  vicar  was  entitled  to  small  tithes,  as,  for  example,  hemp,  flax,  gceic,  and  ducks. 

A  district  modos  of  4«.  for  hay  and  agistment  was  pleaded  as  payable  by  the  owners  or  occn- 
piers  of  lands  within  that  district,  but  it  was  also  stated  by  the  answer,  and  proved  by  the  evidcnee, 
that  the  modus  had  uniformly  been  paid  by  the  owner  and  occupiers  of  two  doses  within  the  dis* 
trict : — Held,  that  as  a  modus  must  be  paid  and  payable  by  tliose  whom  it  protects,  this  dream* 
stance  would  be  fotal  to  the  modos,  unless  explained,  which  it  was  in  the  present  case,  by  the  &ct 
of  two  closes  being  proved  to  have  been  allotted  to  particular  individuals  in  fee,  on  condition  of 
their  satisfying  the  modus. 

Where  a  modos  was  pleaded  as  covering  tithe  of  hay  and  agistment,  and  many  receipts  for  the 
modua  were  produced,  in  s<Hne  of  which  it  was  stated  to  be  paid  in  Ueu  of  tithe  hay,  and  in  othen, 
in  lieu  of  tithe  hay  and  joistige;  and  there  was  paro4  evidence  of  reputatioo,  that  the  payment 
covered  both  hay  and  agistment,  the  Court  would  not  decree  an  account  of  the  tithe  of  agistment, 
but  left  the  vicar  to  an  issue. 
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▼icar  claimed  to  be  entitled  to  all  and  all  manner  of  small         1B.31 
tithes  whatsoever,  and  particularly  the  broken  tithes  of 
wool  and  lambs,  and  the  tithes  in  kind  of  hemp,  flax,  tur- 
nips, potatoes,  cabbages,  carrots,  clover,  clover  seed,  tares, 
and  agistment  of  barren  and  unprofitable  cattle. 

The  bill  stated  the  occupation  by  the  defendants  Gilloe 
and  Peacock  of  lands  in  the  township  of  Slyne  with  Hest, 
and  by  the  defendant  Marsding  of  lands  io  the  township  of 
BolioHg  (both  townships  within  the  parish  of  BoUon-lc' 
Sands),  and  their  perception  of  titheable  matters  of  the  de- 
scription claimed  by  the  plaintiff.  The  bill  suggested  a 
pretence,  on  the  part  of  the  occupiers,  that  none  of  the 
tithes  claimed  by  the  plaintiff  were  payable  to  him,  but  to 
the  defendants  Dodson,  Park,  and  Jackson,  as  lessees  of 
the  impropriate  rectory;  and  that  the  lessees,  acting  in 
concert  lyith  the  occupiers,  accordingly  claimed  to  be  en- 
titled to  the  tithes;  which  claim,  however,  the  bill  charged 
to  be  without  foundation  or  existence.  The  bill  prayed  an 
account  of  the  tithes  of  potatoes,  turnips,  cabbages,  vetches 
cut  green,  and  other  matters,  commonly  called  small  tithes, 
from  the  1st  oi  January,  18S4.  And  also  an  account  of 
the  agistment,  since  the  same  period,  of  sheep  not  produc- 
ing lambs  or  wool,  and  of  barren  and  unprofitable  cows, 
calves,  horses,  oxen,  steers,  and  other  barren  and  unpro- 
fitable cattle,  and  satisfaction  for  the  same. 

The  defendants  QiUoe  and  Peacock,  by  their  joint  and 
several  answer,  admitted  the  plaintiff's  title  as  vicar,  and 
that,  as  such  vicar,  he  was  entitled  to  all  and  all  manner  of 
small  tithes  whatsoever,  or  a  satisfaction  in  lieu  thereof, 
save  as  thereinafter  mentioned.  The  defendants  then  ad- 
mitted their  occupation  of  lands  in  the  said  township  of 
Sljfne  with  Hest,  and  their  perception  of  several  of  the 
titheable  articles,  the  tithes  of  which  were  claimed  by  the 
bill,  as  also  the  agistment  of  sheep  not  producing  wool  or 
lambs,  and  other  unprofitable  cattle.  The  answer  alleged 
that  the  town  of  Slyne,  within  the  said  township  of  Slijne 
with  Hest,  was  a  vill,  town,  tithing,  hamlet,  or  district,  dis- 
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1831.  tinguisbeil  by  well-known  boundaries.  That  the  tithes  of 
Gibson  ^^y  ^"^  agistment  in  and  throughout  the  said  town,  vill, 
tithing,  hamlet,  or  district,  belonged  to  the  impropriate 
rector  of  the  said  parisli  of  Bolion4e-Sands.  And  that 
there  was  payable,  and  of  right  ought  to  be  paid,  to  the 
impropriate  rector  for  the  time  being,  by  the  owners  and 
occupiers  of  lands  within  the  said  rill,  town,  tithing,  ham- 
let, or  district,  at  Christnuu  in  CTery  year,  or  as  soon  after 
as  demanded,  4s.,  as  a  modus  or  customary  payment  for 
and  in  lieu  and  satisfaction  of  the  tithes  of  hay  and  agist- 
ment, in  and  throughout  the  said  town,  vill,  tithing,  ham- 
let, or  district  of  Slyne.  That  all  and  every  the  owners 
and  occupiers  of  farms  and  lands  within  the  said  town,  viD, 
tithing,  hamlet,  or  district,  for  the  time  being,  were  liable 
to  the  payment  of  the  said  modus  or  customary  payment, 
but  the  same  had,  for  many  years  past,  for  convenience 
sake,  and  by  an  arrangement  in  that  respect,  been  paid  on 
behalf  of  such  owners  and  occupiers  by  the  owner  and  oc- 
cupier, owners  and  occupiers,  for^he  time  being,  of  two 
pieces  of  ground  called  Rayneback  Reane,  and  the  Over- 
side of  Dale  Reane,  both  situate  within  the  said  town, 
vill,  tithing,  hamlet,  or  district  of  Slyne.  The  defend- 
ants alleged  that  the  whole  of  their  lands  were  with- 
in the  said  town,  vill,  tithing,  hamlet,  or  district  of  Slyne, 
except  about  one  acre  and  one  rood  of  the  defendant 
Gi Hoe's  farm,  but  on  which  no  tithes  had  arisen  or  been 
produced.  The  answer  stated,  that  the  impropriate  rec- 
tor was  entitled  to  the  tithes  of  wool  and  lambs  within  the 
parish,  except  the  tithes  of  odd  fleeces  and  lambs,  under 
ten  in  number,  to  which  they  believed  the  ricar  to  be  enti- 
tled. The  defendants  then  alleged,  that  the  defendants, 
the  lessees,  claimed  to  be  entitled  to  receive  the  tithes  of  all 
titheable  matters  and  things  which  had  not  hitherto  been 
usually  received  by  the  vicar  of  the  parish,  and,  amoi4[ 
others,  the  tithes  of  turnips,  potatoes,  and  cabbages,  not 
grown  in  gardens ;  and  the  lessees  had  at  different  times 
given  notices  to  the  occupiers  of  such  their  claim,  and  that. 
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if  they  paid  such  tithes  to  the  vicar^  they  would  be  sum-  1831. 
moncd,  by  the  lessees^  before  the  magistrates  for  the 
recovery  thereof.  The  defendants  stated  their  belief  that 
the  tithes  of  turnips^  potatoes,  and  cabbages,  and  other 
articles  of  that  description,  not  grown  in  gardens,  had  not 
hitherto  been  paid  within  the  said  parish  to  any  person. 
That,  during  the  period  of  his  incumbency,  the  defend- 
ants had  paid  to  the  plaintiff,  as  vicar,  or  satisfied  him  for 
the  tithes  of  odd  fleeces  and  lambs,  and  the  other  small 
tithes  of  their  respective  farms  and  lands,  except  the  tithes 
of  potatoes,  turnips,  cabbages,  and  agistment,  but  which, 
under  the  circumstances  aforesaid,  they  had  not  paid  or 
accounted  for. 

The  answer  of  the  defendant  Marsding,  the  other  occu- 
pier, was  to  a  similar  effect,  except,  that  he  did  not  set  up 
any  district  modus  in  lieu  of  hay  and  agistment* 

The  defendants,  the  lessees,  by  their  answer,  disclaimed 
all  right  and  interest  to  and  in  the  tithes  claimed  by  the 
plaintiff^s  bill. 

The  defendant  GiUoe  died  some  time  after  putting  in  his 
answer,  and  the  suit  was  not  revived  against  his  represen- 
tatives, but  was  brought  to  a  hearing  against  the  other  de- 
fendants. 

Evidence  was  entered  into  on  the  part  of  the  plaintiff, 
and  of  the  defendants,  the  occupiers* 

The  evidence,  on  the  part  of  the  plaintiff,  consisted  of  the 
admissions  in  the  answer  of  the  defendants.  The  endowment 
of  the  vicarage,  dated  3rd  July,  1726,  by  Robert  de  Wood- 
kus.  Archdeacon  o( Bichmond^  by  which,  after  appointing  a 
vicar,  the  archdeacon  endowed  the  vicarage  in  the  follow- 
ing terms:  **  We  mU^  and  by  tenor  of  these  presents  shall 
"  exist,  and  do  give  to  him,  viz,  that  the  said  vicar  and  his 
**  successors  in  future  shall  have  for  their  habitation  the 

tqfi  with  the  croft  in  the  town  of  Bolton,  situate  near  the 

church  there,  which  Simon  de  Reeve  holds  of  us  and  our 

church  aforesaid,  and  also  seven  acres  of  arable  land, 
"  which  are  called  Gazeland,  and  one  acre  and  a  half  of 
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V. 


1831.         **  meadow,  extending  ikenuehesfram  ike  keatBamds  tfihe 
same  seven  acres  of  land  to  the  moor  there,  towards  tie 


Peacock. 


Gibson 

»•  ''  west,  together  with  common  ofpastmres,andatt  BberOes 

"  and  easements  to  the  said  toft  and  crojt  apperiaimng  in 
**  anywise;  and,  likewise,  they  shall  hone  and  receive  all 
"  the  mortmains  of  the  ehmreh  aforesaid,  likewise  the  qnth 
"  dragesimal  tithes  and  oblations  of  solemn  days,  mar- 
"  riages,  pmrifications,  and  bmrials  of  all  persons  deceas- 
"  M«ri  together  with  the  money  of  the  blessed  P^er,  (Peter 
''  pence),  of  charity,  ^.,  and  Bkewise  the  tithes  €^Jlax, 

€€ 


€€ 


and  hemp,  mills,  dairies,  ealees,  and  colts,  pigs,  and  kids, 

geese,  hens,  eggs,  bees,  and  gardens,  and  other  small 

matters  belonging  to  the  altarage  of  the  chmrek  and  chapel 

qforesaidJ* 

The  Vahr  Ecdemastiems,  26  Hen.  8,  wbidi  translated 

was  to  the  following  effect: — ''  Diocese  of  Chester,  Arch- 
deaconry ofBichmond,  rmral  Deanery  of  Kendal  in  tie 
comnty  of  Westmorland,  Bolton  vicarage  of  the  ckmreh, 

*'  Rosser  Otway,  incumbent.  The  rectory  is  appropriated 
to  the  Archdeaconry  ofltichmimd. 

£   s.    d.     £   s.    d, 
"  The  vicarage  aforesaid,  is  calmed 

in  the  mansion,  with  the  glebe 

annexed  to  the  same,  by  year  10    0 

'*  llthes  of  wool  and  lamb     -         -     1     6    8 
and  privy  tithes,   obla- 
tions, and  others,  to  wit,  in  the 
Easter  Booh^        .        .        -    2  15    0 


4     1     8 


''  In  the  whole        -        -  £5     1     8 
harges,   via.  in   Syno€lals,  2s., 
Procurations,  4«.  SdL       •         -  0     6    8 


c< 


And  it  is  worth  dear  ...  4150 


''  The  tenth  part  thereof  0    9    6 
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An  extract  from  the  ParliameiUary  Survey ^  in  1650,  to         ISdI. 


the  following  effect: — ^'  There  beUmgeth  to  the  said  parish 


€€ 


€€ 


**  ^glcbe  land,  and  no  tithes  qfcom,  but  wool,  lambs,  pigs, 
'^  geese,  hay,  hemp,  flax,  and  small  tithes,  throughout  the 
*^  whole  parish,  except  Over  KiUett,  which  are  worth  about 
44.  per  anmum,  and  that  the  whole  profits  of  the  said  vi- 
carage are  worth  about  HOI.  per  annum  to  the  vicar,  be- 
*'  sides  which  the  present  incumbent  hath  an  augmentation 
*^qfan  100£»  per  anuumforth  of  the  said  impropriate  rec- 
tory, by  order  of  Ooldsmithi  Hall,  tq^on  Sir  

Compton^s  composition,  paid  by  Mr,  C/tamberkUne, 
agent  for  Sir  Henry  ComptonS" 
On  the  part  of  the  defendants,  the  occuiuers,  were  given 
in  eyidence — A  terrier,  dated  in  1681,  which  contained  the 
following  entry :  **  Item,  by  the  wool  and  lambs  under  ten, 
''  value  21.  \%s.  Item,  small  tithes,  as  hemp,jlax,  geese, 
*'  and  ducis.**  A  terrier,  dated  1701,  which  contained  the 
following  entry :  ^*  Item,  there  belong  to  the  vicar  all  small 
'*  tithes,  as  hemp,  flax,  geese,  ducks,  ^c."  A  terrier  of 
17S8,  in  which  the  following  entry  was  found:  '*  The  tithe 
of  com  belongs  to  his  Lordship  the  Bishop  of  Chester, 
and  the  tithe  of  wool  and  lambs,  excepting  the  broken 
tithe  of  wool  and  lamb,  i.  e.  aU  under  ten,  which  belongs 
'^  to  the  vicar,  the  whole  tithe  of  hemp  and  flax,  the  Eas- 
ter reckonings,  mortuaries,  and  surplice  dues,  belong  to 
the  vicar,  and  all  calves,  both  whole  tithe  and  broken." 
A  terrier,  of  1738,  which  contained  a  similar  entry  with 
the  last-mentioned  terrier,  but  which  also  contained :  **  Also 
''  the  tithe  of  pigs  and  poultry;  there  is  also  paid  to  tlie  vj< 
**  car,  out  of  the  rectory,  the  full  sum  of  61.  ISs.  Aid.  yearly." 
In  support  of  the  modus,  the  defendants  gave  in  evidence 
an  entry  in  the  court  rolls  of  the  manor  of  Slyne  cum 
Hest,  of  the  time  of  king  Charles  the  First,  made  on  the 
presentation  of  the  homage,  which  entry  was  as  follows: 
''  We  order  and  set  down,  that  such  quarter  yearly  as  shall 


i€ 
U 


'— -V— - 

Gibson 


church  qf  BouUon,  a  victMrage  house,  and  seventeen  acres  ** 

I;  BACOvK« 


€€ 
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1831 .         ''  pay  the  hay  retdfor  Slyne,  skall  have  the  profits  of  the 
common  Reanes,  in  the  toum-fielde^  with  the  pasture  of  the 
pasture  lane^  and  that  no  other  person  shall  either  sheer ^ 
graze 9  or  brackens^  on  pain  of  6s.  8dl"    Another  entry 
in  the  court  rolls  of  the  same  manor,  and  of  about  the  same 
date,  to  the  following  effect:  ''  By  the  consent  of  the  de- 
puty steward  of  this  manor ^  and  of  John  Forton,  one  of 
the  tenants  of  this  manor,  we  do  order  that  John  Forton 
shall  inclose  two  parcels  of  common  ground,   called 
Rayseback  Reane,  and  the  outside  of  Dale  Reane,  ly- 
ing within  and  parcel  of  this  manor,  and  afterwards  that 
"  he  and  his  heirs  shall  for  ever  peaceably  hold  and  eigoy 
the  same,  yearly,  and  every  year  for  ever  hereafter,  pay- 
ing to  the  Grave  of  this  manor,  for  the  time  being,  the 
yearlyrent  of4s.,whichwealsoorderthesaidGraveyear- 
ly  to  pay  over  to  the  proprietor  of  the  tithes  of  the  rec- 
tory of  Bolton,  or  his  farmer  or  farmers,  in  (Uscharge 
if  the  tithe  hay  due  for  the  town  of  Slyne.*     The 
defendants  also  produced  thirteen  receipts  given  by  the 
farmer  of  the  lessee  of  the  rectory,  for  the  time  being,  to 
the  Grave  of  the  manor,  for  the  modus  of  4*.,  the  first  of 
such  receipts  was  in  the  following  terms:  "  Received  the 
27th  January,  177 5,  from  Edward  Clarkson,  the  Grave 
^*  of  the  manor  qfSlyne,  by  tfie  payment  of  Richard  Peor 
cock,  4cs.,  being  the  ancient  modus  due  and  payable  in 
discharge  of  tithe  hay  and  joistige,ybr  the  town  of  Slyne 
^^  and  for  the  year  1774.     /  s(xy,  received  the  same  by  me, 
farmer  of  the  tithe  of  Slyne  with  Hest.     (Signed)  Tho- 
mas Walker'^    The  annual  receipts  from  the  year  1775 
to  1784  inclusive,  (except  1782,  which  was  not  produced), 
were  in  the  same  terms,  except  that  the  word  **joistige^ 
did  not  appear  in  them.     But  in  three  subsequent  receipts, 
from  1789  to  1791,  both  mclusive,  the  word  ''joistige" 
again  appeared. 

The  defendants  also  produced  a  receipt,  given,  in  1776, 
by  the  then  Grave  of  the  manor,  to  the  owner  of  the  two 
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dosesy  for  the  yearly  rent  of  4^.,  which  receipt  was  in  the         1831. 

foUowuig  terms :  "  Received  this  6ih  day  of  May,  1 776,  by      ^^^^ 
me  Edward  Garksan,  Orave  of  the  manor  of  Slyne  with  v, 

Hestffrom  Mr.  Richard  Peacock,  the  present  owner  of 
Rayesbank  Reane,  and  the  Outside  of  Dale  Redne,four 
shillings,  being  the  modus  for  tithe  hay  of  the  town 
of  Slyne,  payable  to  the  proprietor  of  the  tithes  of  the 
rectory  of  Bolton,  or  his  farmer  or  farmers,  for  the  year 

*^  1775,  which  I  promise  to  pay  accordingly,  for  and  on 

"  the  behalf  of  the  town  of  Slyne  aforesaid*    (Signed) 

''  Edmund  Clarkson.** 
The  defendants  gave  parol  eviidence  of  the  reputation, 

that  the  4fS.  covered  not  only  hay,  but  agistment;  and  that 

tithe  of  agistment  had  never  been  collected,  nor,  until  very 

lately,  demanded. 

Mr.  Simpkinson  and  Mr.  Booth,  for  the  plaintiff. — The 
defence,  in  this  case,  b  not  that  the  lands  are  exempt  from 
payment  of  the  tithe  demanded,  or  that  they  are  protect- 
ed by  a  modus,  but  merely  that  the  plaintiffs  cannot  ren- 
der the  tithes,  because  of  a  claim  by  the  lessees  of  the  rec- 
tory. The  lessees  having  disclaimed  all  interest  in  the 
tithes,  there  is  an  end  of  that  defence.  It  is  quite  clear 
that  either  rector  or  vicar  must  be  entitled  to  the  tithes, 
and  the  words  in  the  endowment,  **  and  other  small  mat- 
ters to  the  altarage  belonging,"  after  the  enumeration  of 
some  small  tithes,  were  introduced  for  the  purpose  of 
including  all  other  small  tithes  which  might  arise.  If  there 
be  no  usage  against  the  vicar,  which  there  is  not  in  this 
case,  the  enumeration  in  the  endowment  of  some  small 
tithes,  will  not  deprive  him  of  his  right  to  other  small  tithes 
not  specified  therein.  Manbyy .Curtis  (a),  Kennicott  v.  Wat^ 
son  (6). 

Mr.  Jervis,  Mr.  Boteler,  and  Mr.  J.  Jervis,  for  the  de- 

{«)  2  Price,  284;  3  E.  &  Y.  (b)  2  Price,  260;  2  E  &  V. 
733.  690. 
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1831.         fendant  Peacock.— The  plaintiff's  right  to  small  tithes  b 

Gibson        limited  by  the  endowmenti  and  die  usage  baa  been  in- 

„    *'-  consistent  even  with  that  endowment*     The  plaintiff  is  not 

Peacock.  ^  ^ 

entitled  to  any  tithes  not  mentioned  in  the  endowment, 
there  being  no  usage  in  his  favour,  nor  any  render  nor  even 
demand  of  the  tithes  now  claimed.  With  respect  to  agist- 
ment, the  modus  of  4«.  extends  both  to  hay  and  agistment 
As  to  the  other  articles,  the  defence  is  not  that  the  de- 
fendants* lands  are  exempt  from  the  payment  of  tithes  in 
respect  of  those  articles,  but  that  the  plaintiff  has  not 
shewn  any  title  to  them.  There  is  no  mention  in  the  en- 
dowment of  hay,  and  the  endowment  is  not  of  all  other 
small  matters,  but  merely  other  small  matters  to  the  altar- 
age belonging*  The  statement  in  the  EcclesiaHical  Sur- 
vey  is  incorrect  in  stating  the  vicarage  to  be  endowed  with 
the  minute  and  privy  tithes,  the  plaintiff,  as  it  is  admitted, 
not  being  entitled  to  the  tithes  of  wool  and  Iambs,  except 
the  broken  tithes.  The  Parliamentary  Survey  is  also  in- 
correct, in  stating  the  profits  of  the  vicarage  to  consist  in 
hay,  wool,  lambs,  and  small  tithes.  No  reliance  can, 
therefore,  be  placed  on  those  documents.  We  prove  the 
rector  to  be  entitled  to  the  tithe  of  hay,  and,  as  to  agi8^ 
ment,  there  has  been  no  perception  by  the  vicar,  and  ont 
receipts  shew  that  the  modus  was  payable  not  only  for  hay, 
but  for  agistment,  under  the  term  **  joistige.**  In  PrUekett 
V.  Honeybome  (a),  where,  according  to  terriers  and 
parol  testimony,  a  modus  appeared  to  be  payable  for 
hay  only,  but  some  witnesses  stated  the  modus  to  be  for 
grass  and  agistment,  and  there  was  no  evidence  that  tithe 
of  grass  had  been  rendered  or  agistment  paid,  the  usage 
was  held  sufficient  to  give  the  terriers  an  enlarged  con- 
struction, so  as  to  include  agistment.  The  decbion  in 
Manby  v.  Lodge  (6),  proceeded  on  the  same  principle. 
The  passage  relied  on  in  Manby  v.  Curtis  goes  too  far, 

(a)  1  y.  &  J.  135.  146.  (6)  9  Price,  231 ;  3  E.  &  Y.  1052. 
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and  is  at  variance  with  the  decision  in  Masters  v.  Fleich-         1831. 
er  (a),  over-ruling,  on  that  point,  Cunliffe  v.  Taylor  (6).  '^^^ 

In  By  am  v.  Booth  (c),  the  vicar  had  taken  all  other  small  r. 

tithes  besides  agistment,  and  it  was  decided,  that,  under 
a  grant  of  hay  and  herbage,  decimas  foem  et  berbagii, 
herbage  did  not,  ex  vi  termini^  mean  tithe  of  agistment, 
without  evidence  of  perception.  In  Ketmicoii  v.  Watson, 
there  had  never  been  any  perception  by  the  impropriator  of 
any  tithes,  except  those  of  com  and  grain.  In  the  present 
case,  the  impropriator  is.  entitled  to  hay,  and  wool  and 
lambs*  The  words  in  the  endowment  ^'  and  other  small 
matters  belonging  to  the  altarage,**  cannot  refer  to  agist- 
ment. In  Keene  v.  Pairick  (c/),  the  endowment  being  of 
toium  altaragium^  which  could  only  be  construed  by  usage, 
and  there  being  no  usage  as  to  agistment  tithe,  the  Court 
thought  the  vicar  had  not  raised  any  doubt  in  his  favour, 
and  would  not  direct  an  issue,  but  dismissed  his  bill.  The 
vicar  is  bound  to  shew  his  title,  and,  not  having  shewn  any 
title  to  the  tithe  in  question,  cannot  have  a  decree  (^).  It 
does  not  follow  as  a  consequence,  that,  because  the  lessees  of 
the  rectory  have  disclaimed,  the  vicar  is  entitled.  Though 
the  lessees  may  disclaim,  probably  the  rector  would  not,  and 
be  ought  to  have  been  made  a  party  to  the  suit.  Daws  v. 
Benn  (/),  and  Wing  v.  MurreU  (g).  The  plaintiff  by  his 
bill  originally  claimed  many  other  tithes  than  those  now 
demanded,  and,  after  the  filing  of  the  answers,  amended  his 
bill,  limiting  his  claim  to  the  tithes  now  in  question;  very 
great  additional  expense  was  occasioned  by  thb,  which  the 
Court  will  direct  him  to  pay.   WooUey  v.  BrawnhiU{h). 

Mr.  Duckworth^  for  the  defendant  Marsding. 

(a)  AntCy  pa^  25.  (e)  WiUk  v.  Farrer,  2  Y.  &  J. 

(*)  2  Price,329;  3  E.  &  Y.  743.  217- 

(c)  2Pricc,23l;3E.&Y.716.  (/)  IJ.  &W.  513;  3E  &Y. 

(<0  Cited  iu  Gontons  V.  ^arnart/,  1001. 

1  Anstr.  296;    7  Bro.  P.  C.  106;  (g)  1  M«Clel.  &  Y.  620. 

2  E.  &  Y. 380.  {h)  M'Clcl.  317- 
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1831.  Mr.  Matthews^  for  the  defendants,  the  lessees  of  the 

GiusoN       rectory. 

V. 

Peacock. 

Mr.  Simpkinson  in  reply. — It  being  admitted  that  the 
lessees  are  lessees  of  the  whole  rectory,  either  the  lessees 
or  the  vicar  must  be  entitled  to  the  whole  of  the  tithes. 
The  only  ground  on  which  the  occupiers  rest  their  defence, 
is  the  conflicting  claims  of  the  vicar  and  the  lessees,  and  the 
lessees  disclaiming,  that  ground  b  withdrawn  from  them. 
With  respect  to  the  arguments  drawn  from  the  rector  be- 
ing  entitled  to  the  tithes  of  wool  and  lambs,  they  are  with- 
out foundation,  those  tithes  being  in  many  endowments  al- 
lotted to  the  rector. 

The  Court  took  time  to  consider. 


Alexander,  L.  C.  B. — [A/ier  stating  the  pleadings 
and  the  nature  of  the  defencel.  It  is  respecting  this  modus 
[the  modus  q/'4«.],  that  the  chief  controversy  in  the  cause 
has  arisen.  It  appears  to  me  that  the  bill,  as  amended, 
does  not  demand  the  tithe  of  hay  (a),  and,  therefore,  the 
mention  of  that  article  is  only  important,  as,  in  the  de- 
fence, it  is  combined  with  agistment,  one  payment  of  4f. 
being  averred  to  cover  both. 

The  manner  in  which  the  defence  is  put  is  this:— It  is 
said  that  the  vicar  shews  no  title  to  the  tithe  of  agistment, 
and  that,  if  he  does  shew  such  title,  the  defendants  have, 
on  the  other  side,  shewn  that  the  tithe  of  agistment  is 
compensated,  within  the  district  of  Slyne^  by  a  money 
payment  of  4«. 

I  have  two  questions  therefore  to  consider,  ^r«l,  the 
plaintiflTs  title  to  the  tithe  of  agistment,  and,  secondly^  the 
validity  of  the  modus. 

The  question  on  the  plaintiff's  title  to  the  tithe  of  agbt- 
ment  is  not  the  same  as  has  occurred  to  some  late  cases, 

(a)  Nor  did  the  original  bill. 
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namely,   whether   the  vicar   has   ahewn  a  usage   winch         1831. 
proves  that  the  endowment  now  lost  contamed  a  grant  of       qu^^oh  " 
aH  small  tithes.     Here  we  have  the  original  endowment,  v. 

and  it  is  a  question  on  the  construction  of  that  document. 
If  no  doubt  arises  upon  its  terms,  then  those  terms  must 
rule  the  question;  unless  it  were  to  be  presumed,  that 
some  alteration  had  in  after  times  taken  place  by  compe- 
tent authority ..  I  see  no  ground  for  any  such  presamption 
in  this  case.  It  will,  therefore,  be  aquestion  on  the  con- 
struction of  that  document,  and  perhaps  on  the  explana- 
tion which  it  receives  from  documents  of  a  subsequent 
date.  I  think  it  quite  clear  that  the  extensive  enumera- 
tion in  the  document,  and  the  general  words  which  follow, 
will  carry  all  small  tithes.  Alfarmgium  is  a  word  of  equi- 
vocal import,  and  may,  though  it  does  not  necessarily, 
mean  all  small  tithes.  Such  is  iny  opinion.  The  Ecclesi^ 
0stical  Survey  is^  to  the  same  effect.  The  Parliamentary 
Survey  is,  I  think,  strongly  confirmative  of  this  construc- 
tion. The  enumeration  in  the  Surveys  strongly  and  un- 
questionably import  all  the  small  tithes. 

In  the  first  terrier  produced  the  phrase  used  is,  **  Item, 
small  tithes f  as  hemp,  flax,  geese  ^  and  ducks'*  It  appears 
to  me,  that  the  true  construction  of  this  document  is,  that 
it  means  to  say  that  the  vicar  is  entitled  to  small  tithes,  as, 
for  example,  hemp,  flax,  geese,  and  ducks*  It  affords 
evidence,  I  think,  that  the  endovmient  carried  all  the  small 
tithes. 

The  terrier  of  1701  affords  evidence  of  the  Mme  Iftot, 
and  still  more  distinctly..  In  the  terrier  of  17^,  the  words 
are  not  so  strong:  they  do  not  so  evidently  import  all 
small  tithes,  but  the  enumeration  is  so  extensive,  and  the 
phrase  Easier  reckonings^  of  such  uncertain  application, 
that  thia  terrier  is  no  contradiction  whatever  to  the  direct 
and  unequivocal  evidence  afforded  by  most  of  the  prior 
documents.  The  observations  are  precisely  the  same  up- 
on the  terrier  of  1738.    The  phrase  Easter  reckonings, 

VOL.  1.  p 
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1831.  with  an  enumeration  something  more  extensive  than  the 
terrier  of  ITSS,  leaves  the  case  as  it  stood,  certainly  not 
more  adverse  to  the  hypothesis  that  the  endowment  in- 
tended to  confer  on  the  vicar  the  whole  small  tithes,  ex- 
cept those  expressly  reserved  to  the  rector.  There  are 
two  other  terriers  which  touch  the  present  point,  but  it  is 
useless  to  do  more  than  advert  to  them.  They  are  ex- 
pressed as  to  this  subject  in  the  same  language  as  the  for- 
mer. One  general  observation  is  applicable  to  all  of 
them,  viz.  that  while  they  either  allot  to  the  vicar  all  the 
small  tithes  in  distinct  words,  or  speak  of  this  allotment  in 
terms  not  inconsistent  with  that  hypothesis,  they  never  al- 
lude to  the  rector  having  any  right  to  any  small  tithes  ex- 
cept lambs  and  wool,  which  are  always  particularly  men- 
tioned. 

I  am  therefore  of  opinion,  that,  according  to  the  true 
construction  of  the  endowment,  that  instrument  conferred 
on  the  vicar  a  title  to  all  small  tithes,  except  the  tithes  of 
wool  and  lambs,  which  appear  by  all  the  terriers  to  have 
been  received  by  the  rector,  when  the  number  ten  was 
produced.  I  think  the  vicar  has  established  his  title  to  the 
small  tithes,  and  consequently  to  the  tithe  of  agbtment 

It  becomes  necessary  now  to  proceed  to  the  next  point, 
and  to  inquire  how  far  the  defendants  have  established 
their  exemption  from  the  payment  of  tithes,  by  esta- 
blishing a  modus  of  4«.  for  the  vill  or  district  of  Slyne. 
The  onus  is  now  shifted  and  thrown  upon  the  defendants. 
They  must  prove  their  modus.  The  modus,  as  pleaded,  is 
one  of  no  unusual  description.  It  is  a  modus  of  4«*  for  hay  and 
agistment  of  the  vill  of  Slyne^  payable  by  all  the  occupiers 
within  that  district;  but  it  is  attended  with  a  very  unusual 
circumstance.  It  has  uniformly  been  paid  by  the  occu- 
piers of  two  farms  or  pieces  of  land  situated  within  the 
district.  This  circumstance  would  be  fatal  to  the  defence, 
if  it  were  not  explained.  A  modus  must  be  paid  and 
payable  by  those  whom  it  protects.     But  then  it  is  ex- 
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plained.     It  appears  that  two  small  parcels  of  land,  at  the         1B31. 
disposal  of  the  court  of  the  manor,  were  allotted  to  particu-        qibson 
lar  individuals,  upon  condition  that  they  would  satisfy  to  the  ». 

1-11  r»ii  .  -      .  Peacock. 

rector  this  small  payment.  This  was,  m  its  nature,  no 
more  than  an  arrangement  amongst  themselves,  leaving  the 
rights  of  the  rector  just  what  they  were,  and  the  liability 
of  the  occupiers  as  extensive  as  it  had  been  before.  The 
court  rolls  have  the  double  effect  of  proving  the  antiquity 
of  this  payment,  and  of  accounting  for  the  circumstance  of 
its  not  being  collected  from  the  occupiers. 

Two  entries  are  produced  from  these  rolls.  They  seem 
to  be  of  the  reign  of  C/tarles  the  first.  The  first  provides 
for  the  payment  of  this  hay  rent,  as  it  is  there  called,  by 
giving  the  profits  of  the  common;  and  the  second,  by  per- 
mitting its  inclosure  for  the  benefit  of  the  individual  who 
was  to  pay  the  money. 

It  is  the  inference  from  the  evidence  that  this  state  of 
things  has  continued  ever  since.  I  think  there  can  be  no 
question  but  that  this  sum  of  4s.  is  an  ancient  payment,  and 
that  it  covers  hay.  That  is  the  reason  I  presume  why  hay 
is  not  demanded.  The  real  question  is,  whether  it  covers 
agistment  also,  which  is  much  more  doubtful. 

No  terrier  mentions  a  modus  payable  for  agistment, 
though  many  of  them  state  a  modus  to  be  payable  through- 
oat  the  parish  for  hay.  However,  they  do  not  advert  to 
this  particular  vill.  It  will  not  be  useful  to  detail  minute- 
ly the  evidence  on  this  point.  It  consists  of  receipts, 
and  some  parol  testimony. 

[^His  Lordship  then  stated  the  effect  of  the  receipts ^ 
poiniing  out  the  variation  in  them  before  mentioned^  p. 
190]. 

The  parol  evidence  consists  only  of  two  or  three  wit- 
nesses. It  proves  the  general  understanding  that  this 
payment  covered  agistment  as  well  as  hay.  The  gene- 
ral reputation  is  to  the  same  effect.  That  reputation 
comes  from  many  old  persons  now  dead.     The  strongest 

p2 
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1831.  circumstanoe  of  all  ia^  that  no  agistment  was  ever  collect- 
ed for  tbe  vicar.  The  plaintiff  baa  giren  no  evidence 
whatever  of  this  tithe  having  been  received  within  the 
vilK  Several  witnesses  prove  that  it  has  not.  One  says, 
that  for  thirty  or  forty  years  he  accompamed  Jame9  Toy- 
for,  who  was  curate,  when  he  collected  the  small  tithes,  uA 
that  Taylor  never  collected  or  claimed  any  thing  ibr  agist- 
ment. 

The  result  is,  that  the  vicar  shews  dLprimd  facie  tide 
to  all  small  tithes,  and,  as  comprised  within  that  descrip- 
tion, the  tithe  of  agistment;  but  no  vicar  has  ever  received 
it.  There  is  an  undoubted  modus  of  4«.  for  sometbiag. 
It  unquestionably  covers  hay,  and  there  is  respectable 
evidence  that  it  covers  agistment  also,  which  is  somewhat 
connected  with  hay,  as  appears  by  the  opmion  of  Baron 
Bayley^  in  the  case  of  Willis  v.  Farrer  (a),  where  he  direct- 
ed tbe  Jury  to  consider  how  far  tbe  expression  as  to  hay 
in  a  terrier  did  in  effect  cover  agistment.  There  is  direct 
evidence  of  the  understanding  of  witnesses  well  acquaint- 
ed with  the  parish,  and  the  usual  evidence  of  reputa- 
tion, that  it  covered  both;  receipts  were  finequenlly  given 
by  the  rectors,  or  their  farmers,  for  the  4s.,  asooverii^  both 
hay  and  agistm^it;  and,  above  all,  no  agistment  tithe  has 
ever  been  received  by  any  vicar,  or  even  demanded  titt  lately. 
I  think  tbe  Court  should  not  disturb  this  usage  without 
putting  the  plaintiff  to  try  it. 

Upon  the  whole,  the  plaintiff  must  have  a  decree,  with 
costs,  for  all  the  tithes  claimed  by  his  bill,  except  tbe  tithe 
of  agistment  within  the  vill  or  district  oiSlyne.  There  must 
.  be  an  issue  to  try  whether  agistment  within  that  vill  or 
district  is  payable  to  the  vicar,  or  whether  it  is  covered  by 
the  4ts.  pleaded,  in  which  tbe  defendant.P^ococifc  is  to  be 
the  plaintiff,  and  the  plaintiff  in  equity,  Robert  GibtoHy  is 
to  be  the  defendant;  with  the  reservation  of  costs  if  the 

(a)  3  Y.  &  J.  264. 
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plaintiff  elects  to  try  the  issue;  if  not,  his  bill  to  be  dis-  1831. 
missed,  with  costs,  as  to  that  matter.  The  bill  to  be  dis-  Q,BgoN 
missed,  as  airainst  the  lessees  Dodson,  Park,  and  Jackson^  <^- 

,  Peacock. 

without  costs,  tove  and  except  the  costs  of  the  hearing, 
which  are  to  be  paid  to  them  by  the  plaintiff  Gibson.  I 
think,  after  their  disclaimer,  he  should  not  have  brought 
diem  to  a  hearing. 

The  account  to  be  taken  on  the  footing  of  these  directions, 
which  will  be  a  general  account  against  all  the  occupiers 
for  the  tithes  claimed,  except  the  tithe  of  agistmeutk 


1630. 
Ambury  Vt,  Jones.  July  \2th, 

UEMURRER  to  a  bill  of  discovery,  on  the  ground  that,  Demurrer  to  a 
in  the  prayer  of  process,  the  bill  prayed  that  the  defend-  very^'on  the" 
ant   miirht  abide  such  order  and  decree  as  the  Court  »'**""<*  ^"*  '*»« 

^*  prayer  of  pro- 

should  think  proper  to  make.  ceu  contained 

words  adapted 
to  a  bill  for  re- 

Mr.  Bicheno,  in  support  of  the  demurrer,  cited  Rose  ««f-a»o^<^d- 
V.  Oannel{a)f  and  Vaughan  v.  Fitzgerald  {b). 

Mr.  LoveU,  for  the  bill,  contended^  that  tfiough  Rose  v. 
Oaimels  as  reported,  appeared  to  be  an  authority  for  the 
demurrer,  it  was,  in  point  of  fact^  an  authority  the  other 
way;  for,  though  by  the  report  Lord  Hardwicke  appeared 
to  have  treated  the  bill  as  a  bill  for  relief,  yet  it  appeared 
from  the  Registrar's  book,  that  he  subsequently  ordered 
the  defendant  to  be  paid  his  costs,  except  those  of  exa^^* 
milling  his  witnesses  to  perpetuate  testimony,  and  had 
therefore  etidendy  treated  the  bill  as  a  bill  for  discovery 
only,  and  not  for  relief.  He  also  argued,  that  though  the 
bill  was  in  point  of  form  a  bill  for  discovery,  yet  the  plain- 

(a)  3  Atk.  439.  (6)  I  Scho.  &  Lefr.  316. 
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1830.        tiff  had  in  fact  a  good  equitable  case,  and  that  such  equit* 
Ambury       *^'®  ^^^^  would  support  the  prayer. 


V. 

Jones. 


The  case  was  then  entered  into,  but  as  the  Lcnrd  Chief 
Baron  was  of  opinion  against  the  equity,  it  is  unnecessary 
to  state  it. 

Alexander,  L,  C.  B. — In  this  case  no  specific  relief 
is  prayed  by  the  bill,  the  suit  being  merely  for  discovery 
in  aid  of  a  defence  at  law,  but,  by  a  slip  of  the  attorney's 
clerk,  or  stationer,  the  prayer  of  process  is  in  the  form 
used  in  cases  where  the  bill  prays  not  merely  dbcovery, 
but  also  relief.  In  support  of  the  demurrer,  it  has  been 
argued,  that  this  makes  it  a  bill  for  relief,  and  that  it  has 
been  so  decided ;  and  so  it  indeed  appears  to  have  been. 
The  practice  has  been  supposed  to  have  originated  in  Rose 
V.  Gannel,  but  that  case  itself  shews,  that  the  practice  was 
understood  to  have  been  established  in  the  time  of  Lord 
Talbot.  It  has  been  argued  to-day,  that  that  case  is  not 
an  authority  for  the  point  on  which  it  was  cited,  for  that 
it  would  appear  that  the  bill  in  that  case  was  ultimately 
treated  as  a  bill  for  discovery  only,  3e  this  as  it  may,  I 
should  feel  some  difficulty  in  shaking  off  a  practice,  which 
appears  to  have  prevailed  to  some  extent.  If  it  be  a  rule, 
which  I  understand  it  to  be,  that  the  application  for  posts 
may  be  made  within  a  reasonable  time  after  filing  the  anr 
swer,  where  the  bill  prays  only  discovery,  the  cause  is 
brought  to  a  very  short  point.  But  if  tiie  plaintiff*,  though 
seeking  merely  discovery,  were  able,  by  means  of  the  prayer 
of  process,  to  turn  the  bill  into  a  prayer  for  relief,  it  would 
impose  on  the  Court  the  necessity  of  inquiring  in  all  cases 
whether  in  fact  any  title  to  relief  existed.  It  is  more  con- 
venient, as  a  rule  of  practice,  that  the  plaintiff*  should 
stand  or  fall  by  his  own  statement. 

I  have  no  disposition  to  alter  the  practice,  which  is,  that 
when  a  person  by  his  bill  prays  relief,  it  shall  be  taken  as 
a  bill  for  relief,  and  that  it  shall  not  be  competent  for  him 
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to  turn  a  bill  for  relief  into  a  bill  for  discovery.     The         1830. 
demurrer  must  be  allowed;  but,  tis  it  appears  to  be  a  slip, 
I  will  give  the  plaintiff  leave  to  amend  on  payment  of  all 
costs  up  to  the  present  time. 


Taylor  v.  Cook  and  Others.  J^y  nth, 

^-^  Nov.  28M. 

1  HIS  was  a  suit  for  tithes,  in  which  the  plaintiff  obtain-  in  a  suit  for 

t  %  r  <•     1  .  1  tithes,  the  plain- 

ed a   decree  tor  an  account  as  to  some  of  the  tithes  tiff  obtained  a 

demanded,  with  costs.     As  to  some  other  tithes,  for  which  cMtiL^forpart  of 
moduses  were  pleaded,  issues  were  directed.    The  issues  hi*  demand.  As 

to  the  remain- 
were  not  tried  until  about  two  years  afler  the  decree,  der,  issues  were 

when  a  verdict  was  found  in  favour  of  the  defendants.  usues  were  af- 

terwards found 
for  the  defend- 

Mr.  Sandys  now  moved,  on  the  part  of  the  defendants,  »«^  The  Court 

.       .  .  stayed  the  pay- 

to  stay  the  taxation  of  the  costs  given  by  the  decree  to  mentofthecosu 
the  plaintiff,  and  the  issuing  of  process  for  the  payment  of  piainUff,  in  or- 
those  costs,  on  the  ground  that,  as  the  defendants  had  sue-  ^"^^^^  ^f  Jt ' 
ceeded  in  the  issues,  they  would  be  entitled  to  set  off  the  ^'^^^  &"  oppor- 

^,.  .  1  ..^.i!.        tunily  to  set  off, 

costs  of  the  issues  against  the  costs  in  equity  of  the  plain-  as  against  those 
tiff.     In  support  of  the  motion  he  cited  Taylor  v.  Pop-  ^'S;^*^^^ 
ham{a),  Ex  parte  Rhodes  {b),  Harmery,  Harris  (c), 

Mr.  fFheatlefff  contra,  contended,  that  the  solicitor  of 
the  plaintiff  had  a  lien  on  the  costs  decreed  to  be  paid  to 
the  plaintiff^  that  the  lien  was  a  vested  right  immediately 
on  the  pronouncing  of  the  decree ;  and  that  his  lien  was  not 
to  be  defeated,  either  by  his  own  neglect  in  not  taxing  and 
compelling  payment  of  the  costs  immediately  after  the  de- 
cree, or  by  the  omission  of  the  Master  to  tax  them.  And 
he  referred  to  Williams  v.  Edwards  {d),  Irving  v.  Viana  (e), 
and  Randle  v.  Fuller  (J). 

{a)16Ve8.72.  id)  2  Sim.  84. 

(MIb.45).  {e)  2y.  &J.  69. 

(r)  lb.  165.  (/)  6  T  R.  466. 
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1830.  Alexander,  L.  C.  B. — Suppose,  in  this  case,  there  had 

been  a  decree  for  the  plaintiff,  with  costs  as  to  part  of  his 
demand,  and  for  the  defendants,  with  costs  as  to  tbe  re« 
mainder  of  the  demand,  could  there  be  any  possible  doabt- 
that  the  costs  of  the  one  might  be  set  off*  against  the  costs 
of  the  other.  I  think  tbe  delay  in  the  trial  of  the  issues 
does  not  make  the  slightest  difference.  The  cases  cited 
against  this  application  were  cases  in  which  the  costs 
arose  in  different  causes,  and  not,  as  in  the  present,  out  of 
the  same  pleadings.  I  am  unwilling  to  extend  the  lien 
of  the  solicitor  where  the  justice  of  the  case'requires  that 
there  should  be  a  set  off  as  between  the  parties. 


On  a  subsequent  day  in  MichaelnuisTeTm,  Mr.  Wheai' 
ley  again  mentioned  tbe  subject  to  the  Lord  Chief  Baron, 
and  cited  Rumney  v.  Beale  (a).  But  his  Lordship  adhered 
to  his  former  opinion,  expressing  a  doubt  as  to  the  accu- 
racy of  the  case  cited. 

(a)  10  Price,  113. 


NovTut,  3rd.  Lord  Redesdale  and  Another  v.  Walby  and  Nicholson. 
A  township  mo-  JjILL  bv  the  impropriate  rectors  of  the  parish  ot  3Gd- 

dU8  0f4t  WM  ... 

tet  up  in  lieu  of  deford{  Otherwise  Mifford^  in  the  county  of  Northumbcr- 
corn  and  grain,  land,  against  occupiers  of  lands  in  the  towoshfp  of  Ea- 
iiappeared^m  dington,  within  the  said  parish,  for  an  account  and  satis- 
time  of  Queen  faction  for  the  tithes  of  corn,  ffrain,  hay,  and  turnips. 

Elizabeth,  that  m  •  '  ©  »        .^ »  r 

thethen  extend-  The  bill  Stated  a  grant  from  Queen  Elixabeih,  dated 
tithM^of  ofe^-  ^h®  22nd  of  April,  in  the  second  year  of  her  reign,  by 
rUh,  which  com-  which  that  quecn  granted  to  one  Matthew  Ogle  the  rec- 

prised  ten  other  .  .  . 

townships  be.     tory  of  Middeforde,    otherwise   Mitforde,    with    all   its 

sides  the  one  in 
question,  was 

10/.  only,  the  entire  quantity  of  land  comprised  in  the  parish  being  8000  acres,  and  the  quantity 
contained  in  the  particular  township,  600.  From  the  evidence  in  the  cause,  the  modus  appeared  to 
have  been  paid  and  received  for  upwards  of  ISO  years,  though  there  was  some  discrepAocy  in  tbe 
evidence,  whether  the  modus  covered  hay  only,  or  hay  and  com :  Held,  that  the  value  stated  in  the 
grant  was  not  conclusive  evidence  of  the  actual  value,  and  that  the  question  of  ranknesa,  and  also  the 
question  as  to  what  the  modus  eovered,  were  properly  questions  for  the  consideration  of  a  Jury; 
and  an  issue  waa  accordingly  directed. 
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members  and  appurtenances  in  the  county  of  Northum'         l^^* 
berlandf  then  late  parcel  of  the  possession  of  the  then  late  liLRedesdale 
priory  o{  Lanercosty  in  the  county  of  Cumberland,  and       ^* 
the  tithes  of  sheaves,  blades,  graini  wool,  lambs,  and  hay, 
and  other  tithes,  as  well  great  as  small,  pensions,  portions, 
oblations,  obventions,  annuities,  fee  farms,  profits,  commo- 
dities, emoluments,  and  hereditaments,  whether  spiritual 
or  temporal,  as  well  predial  as  personal,  of  whatsoever 
kind,  nature,  or  species  they  then  were,  or  by  whatsoever 
names  they  might  be  known,  distinguished,  or  understood, 
situate,  lying,  and  being,  arising,  increasing,  or  renewing, 
in  the  town-fields,  parish,  or  hamlet  of  JUicUIeforde,  other- 
wise Miiforde  aforesaid,  or  elsewhere  in  the  said  county  of 
Northumberland^  to  the  said  rectory  or  church  of  Midde^ 
farde^  otherwise  Mitfarde,  in  any  manner  belonging,  or 
theretofore  had,  known,  accepted,  used,  or  reputed  or  tak- 
en as  part  or  parcel  of  the  lands,  possessions,  and  revenue 
of  the  said  rectory  and  church,  as  fully  and  amply  as  the  prior 
of  the  priory  of  Lanercost  had  or  ought  to  have  held  and 
enjoyed  the  same,  which  premises  were  then  extended  to 
the  clear  value  q/*  10/.,  except  all  advowsons  to  the  said 
rectory  in  any  manner  belonging,  appertaining,  or  incum- 
bent, to  be  holden  by  the  said  Matthew  Ogle,  his  heirs 
and  assigns  for  ever,  as  of  the  manor  of  East  Greenwich, 
in  the  county  of  Kent,  by  fealty  only,  in  free  socage,  and 
not  in  capite. 

The  bill  then  traced  the  title  from  Ogle  to  the  plain- 
tiffs in  equal  moieties,  and  stated  the  occupation  of  the  de- 
fendants, and  their  perception  of  wheat,  barley,  oats,  and 
other  com  and  grain,  and  also  of  hay  and  turnips,  with- 
out setting  out  the  tithes,  or  satisfying  the  plaintiffs  for 
the  same. 

The  bill,  after  suggesting  a  pretence  by  the  defendants 
of  a  farm  modus  of  44.  for  their  lands,  charged  that  such 
alleged  modus  was  void  on  ^the  ground  of  rankness;  and 
that  the  lands  of  the  defendants  were,  until  of  late  years. 
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1830.         uninclosed  moor  lands,  and  did  not  produce  any  com  or 

Ld.REDE8DALE  f^^^*    That  thc  paHsh  consisted  of  eleren  townships,  of 
V.  which  the  lands  of  the  defendants  constituted  one,  called 

Walst 

the  township  of  Eadingion,  and  such  eleven  townships 
contained  altogether  7,770  acres.  That  the  lands  consti- 
tuting the  township  of  Eadingion,  and  which  contained 
630  acres,  were,  as  to  their  average  quality,  inferior,  or  at 
least  not  superior  to  the  lands  in  the  other  ten  townships, 
in  respect  of  their  average  quality.  The  bill  also  charged 
that  the  clear  yearly  value  of  all  the  tithes,  both  great  and 
small,  of  the  whole  eleven  townships,  was  only  lOA  at  the 
date  of  the  grant  from  Queen  Elixab^h,  as  appeared  from 
the  grant  itself;  and  that  the  said  lands,  so  constituting  the 
town  of  Eadingtofij  formerly  consisted  of  four  farms,  for 
each  of  which  there  was  for  some  time  paid  the  yearly  sum 
of  1/.,  by  way  of  composition  for  the  tithes  of  corn,  grain, 
hay,  and  turnips;  after  which  the  said  lands  were  demised 
and  holden  as  one  entire  farm,  and,  for  some  time  after  the 
same  were  so  demised  as  one  farm,  the  yearly  sum  of  4£ 
was  paid  as  a  composition  for  the  tithes  of  com,  grain, 
hay,  and  turnips  in  respect  thereof. 

The  bill  prayed  the  usual  account  and  satisfaction. 

The  defendants,  by  their  joint  and  several  answers,  put 
the  plaintiffs  to  the  proof  of  their  title.  They  admitted 
their  occupation  of  lands  in  the  township  o{ EaeUngton,  and 
their  perception  of  the  titheable  matters  in  the  bill  men- 
tioned from  those  lands.  The  defendants  alleged  that 
there  was  payable  and  paid,  and  of  right  ought  to  be  paid, 
by  the  occupiers  of  the  lands  lying  within  and  constitut- 
ing the  said  township  of  EadUngton^  for  the  time  being,  to 
the  impropriate  rector  of  the  said  parish  of  Middrford^ 
otherwise  JUitford,  for  the  time  being,  at  Michaelmas 
in  every  year,  or  as  soon  after  as  demanded,  a  modus  or 
customary  payment  of  4fL,  for  and  in  lieu  and  full  satisfac- 
tion  of  all  and  singular  the  tithes  of  corn,  grain,  and 
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hay,  arising,  growing,  renewing,  and  increasing  in  and         1830. 
throughout  the  said  township  of  Eadingion.     That  they  Ld  Reesdale 
were  unable  to  set  forth  whether  any  of  the  said  knds  were  v. 

uninclosed  moor  lands,  or  did  not  produce  corn  or  gram ; 
but  they  did  not  believe  that  all  the  said  lands  ever  were  un- 
inclosed moor  lands,  or  did  not  produce  com  or  grain.  They 
admitted  that  the  said  parish  consisted  of  eleven  townships, 
and  that  the  said  lands  constituted  one  of  such  townships, 
called  the  township  of  Eadington,  and  that  such  eleven 
townships  contained  altogether  such  number  of  acres  as  in 
the  bill  mentioned.    And  they  believed  that  the  same  were, 
as  to  their  average  quality,  about  equal  to  the  lands  in  the 
other  ten  townships  in  the  parish.     But  the  defendants 
did  not  believe  that  the  clear  yearly  value  of  all  the  tithes, 
both  great  and  small,  of  all  the  said  eleven  townships,  was 
only  10/.  at  the  date  of  the  said  grant.     That  the  lands  so 
constituting  the  township  of  Eadingion  did,  about  seven- 
teen years  ago  or  thereabouts,  consist  of  four  farms,  and 
that  afterwards  the  said  lands  were  demised  orholdenasone 
farm.     They  did  not  believe  that,  for  each  of  such  four 
farms,  or  any  or  either  of  them,  there  was  for  any  time  paid 
the  yearly  sum  of  1  /.,  or  any  other  sum  by  way  of  composition 
for  the  tithes  of  com,  grain,  and  hay,  or  that,  for  any  time 
after  the  same  were  demised  or  letten  as  one  farm,  the 
yearly  sum  of  44.  was  paid  as  a  composition  for  the  tithes 
of  com,  grain,  and  hay,  in  respect  thereof;  on  the  contrary, 
they  beUeved,  that  whether  the  said  lands  were  demised 
or  letten  as  one  farm  or  in  several  farms,  the  yearly  sum 
of  4/.  was  always  paid  as  a  modus  or  customary  payment 
for  and  in  lieu  and  satisfaction  of  the  tithes  of  com, 
grain,  and  hay,  yearly  arising,  growing,  renewing,  and  in- 
creasing in  and  upon  the  said  lands  in  manner  thereinbe- 
fore mentioned ;  although,  when  such  lands  were  demised 
or  letten  in  several  farms,  the  said  sum  of  4/.  might  have 
been,  in  the  first  instance,  made  up  by  a  contribution 
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1830.        amongst  the  respective  occupiers  of  the  Imids  forming  the 
T  J  o  separate  farms. 

Ld.REDESDALB  *^ 

V.  Both  sides  entered  into  evidence. 

The  plaintiffs  produced  the  Minister's  Accounts,  30  Hem* 
8y  shewing  the  rectory  to  be  at  that  time  in  the  hands  of 
the  crown.    They  proved  the  grant  from  Queen  EUsabeA 
to  Oglcj  and  their  title  under  Ogle.    They  also  proved, 
by  parol  testimony,  that  the  parish  oonsbted  of  eleven 
townships,  of  which  Eadington  was  one;  that  the  whole 
of  the  townships  contained  eight  thousand  nine  hundred 
acres  of  land,  exclusive  of  five  hundred  acres  of  wood ;  that 
the  township  of  Eadington  contained  six  hundred  and 
thirty  acres  of  land;  and  that  the  average  quali^  of  the 
land  in  Eadington  was  equal  to  the  average  quality  of  the 
lands  in  the  other  townships.    A  witness,  named  fVUUam 
Horton^  deposed  that  he  had  heard  from  his  father,  who 
died  about  fifty-eight  years  ago,  that  the  deponent's  great 
grandfather  came  to  live  in  Eadington  about  one  hundred 
and  fifty  years  ago;  that  he  then  farmed  one  half  of  the 
lands  in  the  township  which  were  then  open  and  unin- 
closed,  and  continued  to  do  so  till  his  death,  about  one 
hundred  and  ten  years  ago ;  that  the  witness's  grandfather 
then  became  the  occupier  of  one  half  of  the  said  lands, 
and  continued  to  occupy  them  until  his  death,  about  eighty* 
eight  years  ago;  that,  about  that  time,  the  whole  of  the 
lands  in  the  township  were  divided  into  four  farms;  that 
the  deponent's  father  occupied  one  of  such  farms  from 
the  original  division  thereof  until  his  death,  about  fifty- 
eight  years  ago ;  that  the  deponent's  unde  occupied  an- 
other of  the  farms  until  his  death,  in  1800;  that,  from  the 
death  of  the  deponent's  father,  in  1777  till  1787,   the  de- 
ponent's mother  occupied  the  farm  previously  occupied 
by  the  deponent's  father;  and  that,  from  1787  to  1809,  the 
farm  was  occupied  by  the  deponent  himself;  that  the  de- 
ponent's great  grandfather  and  grandfather  never  render- 
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ed  any  tithes  in  kind  for  the  lands  which  they  held  in  the         ^830. 
township  of  Eadingion^  but  paid  fit,  a-year  for  com  and  hay  l^  Redfsdale 
tithes  and  all  petty  tithes,  for  such  lands  in  the  township  of  '^• 

Eadingian  as  they  held,  the  rent,  for  the  great  and  smaD 
tithes,  being  4>A  a-year;  that  such  payments  were  made  as  a 
rent  for  the  tithes,  and  not  as  a  composition  or  modus ;  that, 
as  tax  back  as  he  could  recoHect,  the  deponent's  father  never 
rendered  any  tithes  of  com,  grain,  hay,  or  turnips,  but 
that  he  rendered  or  accounted  for  the  tithes  of  lambs,  wool, 
cahres,  pigs,  geese,  and  foals;  that  he  paid  1/.  a-year  for 
tithes  of  com  and  hay,  but  that  such  payment  was  made 
as  a  tithe  rent,  and  not  as  a  conqposition  or  modus.  The 
deponent  also  stated  the  payment  by  himself,  during  his 
own  ooeupation,  of  1/.  a«year,  in  respect  of  the  com  and 
hay  tithe,  and  which  he  stated  to  have  been  made  by  him 
as  and  for  a  tithe  rent,  and  not  as  a  composition  or 
nodus;  and,  as  a  reason  for  believing  that  the  same 
was  not  a  raodna,  the  witness  stated  that  he  had  heard 
his  father  say,  that,  in  former  timesy  the  tithe  rent  was 
not  so  mudh,  but  that  it  had  been  raised  before  Lord 
Derweniwaier's  death,  but  not  altered  since;  and  because, 
before  the  lands  in  the  township  of  Eadingian  were  inclos- 
ed, there  could  not  hie  either  corn  or  hay  to  tithe. 

This  witness  also  deposed,  that  he  had  heard  his  father  say, 
thai  he  bad  beard  from  the  deponent's  grandfath^,  that, 
before  the  huids  in  the  township  of  Eadingian  were  divid- 
ed into  four  farms,  the  annual  sum  of  4/.  was  paid  by  the 
deponent's  grandfather  and  great  grandfiEitber  for  the  rent 
of  all  the  tithes,  both  great  and  small,  for  the  whole  of  the 
towndiqp;  but  that,'  after  the  same  were  divided  into 
fonr  forms,  the  then  owners  of  the  tithes  would  not  take 
less  than,  and  actually  received,  4/L  a-year  for  the  com  and 
hay  tithes  only,  and  also  drew  the  tithes  of  lambs,  wool^ 
calves,  pigs,  geese  and  foals.  Similar  evidence  was  given 
by  a  brother  of  the  last  named  deponent,  who  also  depos- 
ed that  his  (the  witness's)  father  had  told  him  that  the  pay- 


Ld.REDESOALE 

V. 

Walby. 
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1930.  ment  of  4/.  a-year  was  never  called  a  modus  lintil  about 
sixty  years  ago,  when  the  deponent  recollected  one  Robert 
Donkitig  who,  at  that  time,  was  steward  to  the  owner  of  the 
lands,  telling  the  deponent's  father  that  the  tithe-owners 
were  wanting  to  draw  the  tithes  of  com  and  hay  in  the 
said  township  of  Eddington^  but  that  the  deponent's  father 
was  to  call  it  a  modus  to  the  tithers,  although  he,  Robert 
Donkin,  had  nothing  that  he  could  find  to  shew  that  it  was 
a  modus.  This  witness  also  stated,  that  he  had  heard  his 
father  say,  that  when  the  deponent's  great  griandfather 
went  to  Uve  at  Eadington,  the  lands  in  the  township  were 
uninclosed,  the  low  part  mostly  covered  with  whins  and 
heather,  and  the  high  ground  mostly  covered  with  broom 
and  breckens;  and  that  there  were  no  fences,  but  only 
boundary  stones,  to  shew  the  boundaries  of  the  township. 

The  defendants  gave  in  evidence  various  receipts  given 
by  the  agents  of  former  owners  of  the  tithes,  as  also  by  the 
agents  of  the  plaintiff  for  the  4/.  as  a  modus,  some  of  them 
treating  it  as  a  modus  for  Eadington  generally,  others  as 
a  modus  for  com  and  hay  tithes.  They  also  produced  the 
accounts  of  a  tithe  collector  from  the  year  1783  to  1786, 
inclusive,  which,  under  the  head  petty  tithes,  contained 
entries  of  sums  as  received  from  the  tenants  of  the  lands 
in  Eadington;  but,  under  the  head,  wheat,  oats,  and  bar- 
ley, their  names  did  not  appear.  A  Uke  account,  from 
1787  to  1789,  in  which  a  modus  of  1/.  was  accounted  for 
as  received  from  each  of  the  four  tenants,  with  some  ad- 
ditional entries  for  petty  tithes.  A  similar  account  from 
1790  to  1798  inclusive,  containing  an  account  of  the 
tithe  of  corn  received  by  the  collector,  but  in  which  ac- 
count the  names  of  the  tenants  in  Eadington  did  not  oc- 
cur. The  defendants  also  proved  various  letters  from  the 
agents  of  former  tithe-owners  to  the  tenants  of  the  farms 
in  Eadington^  referring  to  the  payment  as  a  modus,  though 
it  was  not  perfectly  clear,  from  these  letters,  whether  the 
modus  was  a  modus  for  hay  only,  or  for  hay  and  com. 
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The  defendants  likewise  proved,  by  parol  testimony,         id30. 
the  reputation  that  the  4/.  was  paid  as  a  modus,  though  Ld.REDESDALE 
there  was  some  little  discrepancy  in  the  evidence,  whether  <'• 

the  modus  was  for  hay  only,  or  for  hay  and  com  tithes. 

The  suit,  having  become  abated  by  the  death  of  Lord 
Redesdale,  was  revived  by  his  personal  representatives. 

Mr.  Tinney,  and  Mr.  Sideboiiom,  for  the  plaintiffs. 
Mr.  Boieler,  and  Mr.  Koe,  for  the  defendants. 

For  the  plaintiffs,  it  was  contended,  that  the  evidence 
shewed  the  modus  to  be  rank;    the  grant  from  Queen 
Elizabeth  stating  the  whole  eleven  townships  to  be  then 
of  the  yearly  value  of  10/.  only,  it  was  impossible  that 
a  modus  of  4L  for  one  of  the  eleven  townships,  and  con- 
taining about  one  fifteenth  in  point  of  quantity  of  the 
lands,   could  have  had  any   legal  origin.      That,   inde- 
pendently  of   the  question  of  rankness,    the   evidence 
shewed  that  the  payment  had  commenced  subsequently 
to  the  year  1700.    That  there  was  no  consistency  in  the 
evidence  of  the  defendants  as  to  the  nature  or  origin 
of  the  payment: — that,  though  the  documents  produced  by 
the  defendants,  and  their  parol  testimony,  referred  to  a 
modus,  yet  it  was  uncertain  whether  for  hay,  or  hay  and 
com.      That  it  appeared  from   the  evidence,  that,   in 
early  times,  the  lands  in  question  had  been  waste  or  moor 
lands  in  an  uncultivated  state,  and  that,  about  150  years 
ago,    they  first   came    into    cultivation;     and   that    the 
yearly  rent  of  4/.,  which  had  been  previously  paid  as  a 
tithe  rent  for  the  lands  when  in  an  uncultivated  state,  was 
then  continued  to  be  paid.     That  though  the  question  of 
rankness  might  be  a  question  for  a  Jury,  yet  that  the  ori- 
gm  of  the  payment  being  shewn,  the  Court  would  decree 
an  account  without  an  issue.    That  the  evidence  of  the  wit- 
nesses for  the  defendants  was  so  much  at  variance,  and 
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1830.  some  parts  of  it  so  contrary  to  the  feictSy  that  it  was  enti- 

,  ^^r^*     '  tied  to  little  or  no  weight. 

LcLRedesdale  ^ 


V. 

Walbt. 


For  the  defendants,  it  was  insisted,  that  the  evidence 
shewed  that  the  10/.  mentioned  in  the  grant  firom  Queen 
Elizabeth  as  the  extended  value  of  the  eleven  townships, 
could  not  have  been  the  real  value,  but  a  value  ascertain- 
ed by  some  lease  then  subsisting.  That  the  evidence  also 
shewed  that  the  pajrment  had  been  uniform,  and  the  usage 
was  wholly  at  variance  with  the  claim  of  the  plaintifiB* 

'  Alexander,  L.  C.  B. — The  pronunent'case  made  by 
the  bill  is  rankness;  but,  in  the  course  of  the  argument  on 
the  part  of  the  pkintiflb,  it  was  stated,  that  not  only  was 
the  modus  rank,  but  that  the  commencement  of  it  could 
be  clearly  shewn»  If  this  had  been  shewn,  diere  would 
have  been  an  end  of  the  question  of  modus;  so,  if  it  had 
appeared  from  the  ancient  documents,  that,  at  aoone  early 
period,  tithes  in  kind  had  been  rendered,  or  a  diflforent 
payment  had  been  made,  in  like  manner  dbe  defence  of 
modus  wcold  dearly  have  failed:  but  nothing  of  the  kind 
appears  in  this  suit.  If  any  thing  of  the  kind  had  appear^ 
ed,  I  shotdd  have  thought  it  fit  to  dispose  of  this  modra 
without  sending  it  to  be  tried;  but  it  turns  out  that  the 
evidence  in  this  case  is  precisely  the  evidence  which  ought 
to  be  tried  by  a  Jury*  It  is  parol  evidence,  and  parol 
evidence  of  reputation.  You  may  call  witneasea  to  the 
effect  of  it.  It  is  true,  the  ancient  persons  cannot  be  pro- 
duced befcnre  the  Jury,  but  the  witnesses  may  be  examin* 
ed  as  to  the  nature  and  particulars  of  the  communications 
made  to  them  by  ancient  persons.  Before  a  Jury,  the 
evidence  may  assume  a  different  character.  I  think  I  an 
not  entitled  to  make  any  decree  in  this  case,  until  the  right 
is  found  by  a  Jury.  I  shall  decree  an  accomnt  as  t&  lite 
tithe  of  turnips;  and  an  issue  as  to  the  modus,  if  the  plain- 
tiffs shall  think  fit;  if  not,  the  bill  to  be  dismissed  as  to  the 
tithes  of  corn,'  grain,  and  hay. 
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Jane  23,29,30; 

The  Reverend  William  Thomas  Bree,  Clerk,  Plaintiff;  ^^^ 

James  Beck,  Joseph  Barrs,  Ann  Reeve,  and  Edward  Nov.  te,  23. 

ViLLERs  Seymour,  Defendants.  ji^2i 

Bill  by  the  rector  of  AUesley,  in  the  county  of  /For-  '"  *  •'j*  ^Y^"^^ 

^  ^'  "^  rector  for  tithes, 

mckf  claiming,  as  such,  to  be  entitled  to  all  tithes,  as  the  defendants 

,  ,     ,       pleaded  a  mo- 

well  great  as  small,  arising,  growing,  and  renewing  within  dus  as  covering 
the  rectory,  against  occupiers  of  lands,  for  an  account  and  pi^'of  a  dls^ct 
satisfaction  for  great  and  small  tithes.  ^'ifT^^f  ^'"^' 

^  f,  ,  ,  called  AU§iley 

The  defendants,  by  their  answer,  admitted  the  plaintiff's  Park:  the  de- 
title  as  rector,  and  that  as  rector  he  was  entitled  to  have  po^of  tbd/de- 
and  receive  all  tithes.     They  then  stated  that  there  was  a  J^g^^ndarits 
certain  district  or  tract  of  land,  comi^ionly  called  or  known  of  the  district, 
by  the  name  of  AUesley  Park^  situate,  partly  within  the  said  terriers,  rectors' 
rectory  and  parbh  of  Allesley,  and  partly  within  the  ad-  S^uJl'n J^l!^^^^ 
joining  parish  of  Stoneley ;  that  there  was  payable  and  ^  ^y  P*«>1 
paid,  and  of  right  ought  to  be  paid,  by  the  occupiers  of  exUtcnceofthe 
that  part  of  the  said  district  or  tract  of  land  called  Alles-  m^^  for^e 
ley  Parkf  which  was  situated  within  the   said    rectory  ^**^1f  ^jJJP" 
and  parish  of  AUesley,  to  the  rector  of  the  said  rectory  and  years.  The  rec- 
parish  for  the  time  being,  on  the  3rd  day  of  May  in  dence^opeM- 
every  year,  or  as  soon  afterwards  as  demanded,  a  cer-  Ji^'^Jariousin- 
tain  modus,  or  ancient  customary  payment  of  3/.  6*.  8d.^  quisitions  and 

,  ,  surveys,  in 

for,  and  in  lieu,  and  in  full  satisfaction  of  the  tithes  of  which  the  rec- 
all and  every  the  titheable  matters  and  things  yearly  aris-  ^Srf^in  re* 
ing,  growing,  renewing,  and  increasing  in  and  upon  that  »P«ct  of  which 
part  of  the  said  district  or  tract  of  land :  and  the  defend-  pleaded,  were 

estimated  at  va- 
lues wholly  in- 
coosiBtent  and  irreconcilable  with  the  existence  of  the  alleged  modus: — Held,  that  the  rankness  of 
tfM  modns,  as  compared  with  the  value  stated  in  the  ancient  documents,  was  not  a  sufficient  ground 
to  disturb  so  ancient  a  payment  without  an  issue.  And  an  issue  being  accordingly  tried,  and  a 
verdict  found  for  the  defendants,  thereby  establishing  the  modus  I'-'Held,  after  verdict,  that  it  was 
|br  tiM  Jury  to  consider  the  weight  due  to  the  documentary  evidence  produced  by  the  rector,  and 
whether  it  ascribed  to  the  rectory  and  the  district  their  actual  value  at  the  time,  or  whether  that 
evidence  bore  internal  marks  of  its  being  erroneous  in  those  respects.  And  an  application  for  a 
new  trial,  on  the  ground  that  such  consideration  of  the  evidence  ought  not  to  have  been  left  to  the 
Jury,  was  refilled. 

VOL.  I.  Q 
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1831.  ants  annexed  to  their  answer  a  map  or  plan  of  the  said 
district  or  tract  of  land  called  Allesley  Park,  and  also  a 
schedule  of  the  particulars  and  closes  of  which  the  same 
consisted}  distinguishing^  in  the  said  map  or  plan  and  sche- 
dule, the  part  thereof  which  was  situated  within  the  said 
rectory  and  parish  of  Allesley, 

The  defendants  admitted  their  occupation  of  lands,  par- 
cel of  that  part  of  the  said  district  or  tract  of  land  called 
Allesley  Park,  which  was  situate  within  the  said  rectory 
and  parish;  and  the  defendants,  except  Bect^  admitted 
their  occupation  of  other  lands  situate  within  the  rectory 
and  parish,  the  tithes  of  which  last-mentioned  lands  were 
not  in  dispute,  but  the  same  had  always  been  rendered  or 
satisfied  by  them  to  the  plaintiff,  or  were  compounded  for 
by  them,  save  and  except  as  regarded  the  garden,  yard, 
and  premises  belonging  to  a  certain  messuage  or  tenement, 
theretofore  called  or  known  by  the  name  of  the  While 
Horse  Inn^  but  then  called  or  known  by  the  name  of  the 
White  Lion  Inn,  which  said  messuage  or  tenement,  gar- 
den, yard,  and  premises,  were  situate  within  the  rectory 
and  parish  of  Allesley,  and  were  in  the  occupation  of  the 
defendant  Joseph  Barrs;  and  which  garden,  yard,  and  pre- 
mises included  a  small  plot  of  ground,  formerly  part  of  a 
meadow,  called  Broad  Meadow,  situate  within  the  said 
rectory  and  parish;  and  the  defendant  James  Beck  ad- 
mitted his  occupation  of  a  small  piece  of  meadow  land, 
containing  about  three  perches  only,  also  situate  within 
the  rectory  and  parish  of  Allesley,  inclosed  from  a  way 
leading  from  the  turnpike  road  from  Birmingham  to  Oh 
ventry,  into  a  piece  of  meadow  land  called  Toum  Meadow, 
in  the  occupation  of  the  defendant  Beck,  part  of  the  said 
district  or  tract  of  land  called  Allesley  Park,  and  into  which 
said  piece  of  meadow  land  called  Town  Meadow  the  said 
small  piece  of  meadow  land  inclosed  from  the  said  way  was 
laid.     And  the  defendants  Barrs  and  Beck  alleged  that 
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the  said  complainant  had  not  hitherto  received^  or  de*  1831. 
manded,  any  tithes  of  the  said  garden^  yard^  and  premises^ 
and  small  piece  of  meadow  land,  of  those  defendants.  All 
the  defendants  admitted  their  perception  of  titheable  mat- 
ters on  and  from  their  respective  lands,  parcel  of  that  part 
of  the  said  district  or  tract  of  land  called  AUesley  Park^ 
which  was  situate  within  the  said  rectory  and  parish  of 
AUesley.  And  the  defendants  Barrs  and  Beck  made  a 
similar  admission  as  to  the  garden  and  small  parcel  of  land 
before  mentioned. 

The  defendants  also  stated  their  belief,  that  there  were 
certain  parochial  moduses  or  customary  payments  in  lieu 
of  the  tithes  of  particular  articles  and  matters  received  and 
kept  within  the  said  parish  of  AUesley^  of  which  the  de- 
fendants claimed  the  benefit,  as  regarded  the  tithes  of  that 
part  of  the  said  district  or  tract  of  land  called  AUesley  Park, 
which  is  situate  within  the  said  rectory  and  parish  of  Al- 
lesley,  in  case  they  should  fail  in  establishing  the  said  mo- 
dus or  customary  payment  in  lieu  of  the  tithes  of  that  part 
of  the  said  district  or  tract  of  land ;  and  of  which  the  de- 
fendant Barrs  also  claimed  the  benefit,  as  regarded  the 
tithes  of  the  said  garden,  yard,  and  premises,  belonging  to 
the  said  messuage  or  tenement  called  the  White  Lion  Inn. 
The  defendants  set  up  a  modus  of  U.,  payable  at  Easter. 
in  every  year,  for  every  milch  cow  of  such  occupiers  re- 
spectively, kept  and  depastured  upon  their  respective 
£uins  and  lands  within  the  said  parish,  within  the  year 
preceding,  for  and  in  lieu  and  full  satisfaction  of  the  tithes 
of  the  milk  of  such  cow.  They  also  set  up  several  other 
parochial  moduses,  which,  from  the  course  the  cause  took, 
It  is  unnecessary  to  particularize. 

The  plaintiff,  in  the  first  instance,  relied  upon  his  com- 
mon Uw  right  as  rector. 

The  defendants,  to  rebut  that  right,  read  the  depositions 
of  several  witnesses,  who  proved  that  they  had  known  the 
district  or  parcel  of  land  called  AUesley  Park,  for  a  yery 
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183 T.  tong  period,  and  that,  to  their  knowledge,  it  had  always  con- 
Bree  sisted  of  the  same  lands.  Some  of  the  witnesses  stated 
the  map  annexed  to  the  answer  of  the  defendants  to  be  a 
correct  map  of  the  district.  The  witnesses  also  proved  the 
boundaries  of  the  district;  one  of  the  witnesses  deposed  to 
the  district  being  bounded  by  a  broad  bank,  all  the  way 
round,  except  where  intersected  by  a  brook,  and  by  gates, 
with  old  timber  trees  growing  on  the  bank,  and  a  large 
ditch  outside  the  bank,  which  boundary  fence  appeared  to 
be  of  great  antiquity.  Some  of  the  witnesses  also  stated 
that  a  foot  road  ran  along  a  part  of  the  same  bank,  and 
that  they  had  assisted  in  falling  old  full  grown  oak  trees 
off  the  same  bank,  and  some  of  which  trees  were  stated  to 
be  upwards  of  three  hundred  years  old. 

The  defendants  also  gave  in  evidence  a  conveyance, 
dated  31st  January^  1692,  on  the  piurchase  of  AUesley 
Park  by  one  Henry  Neale;  in  which  conveyance,  after  de- 
scribing certain  parcels  of  land,  which,  from  the  descrip- 
tion, appeared  to  be  clearly  the  lands  occupied  by  the  de- 
fendants, were  contained  the  following  general  words: 
**  All  which  said  premises  hereinbefore  mentioned  are 
situate,  lying,  and  being  within  the  parishes  of  AUesley 
and  Stoneley,  and  have  anciently  been  called  or  known  by 
ikhe  name  of  Allesley  Park.''  The  defendants  also  pro- 
duced a  terrier,  dated  the  last  day  of  August,  1698,  sign- 
ed by  two  churchw/irdens,  containing,  among  other  items, 
the  following:  *^  All  manner  of  tithes  are  due  to  the  rec- 
tor in  kind,  except  Allesley  Park,  now  in  the  occupation 
of  Henry  Neale,  Esq.,  which  pays  3/.  6s.  8d.  in  lieu  of  all 
tithes  yearly."  Twenty-three  other  terriers  of  various 
dates,  the  first  dated  in  1701,  and  the  last  in  18S4,  and 
mostly  signed  by  the  rector  and  two  churchwardens,  in 
which  a  similar  entry  was  contained.  The  defendants  also 
proved  rectors*  books  for  several  years,  containing  entries 
of  the  receipt  of  the  31.  6s.  8d.  as  a  modus  for  AUesley 
Park.     They  also  proved  various  receipts  given  by  the 
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rectors  f6r  the  time  being,  one  of  which  rectors  was  prov-  1831. 
ed  to  have  been  the  father,  and  another  the  grandfather, 
of  the  plaintiff,  for  the  jnodus  for  the  district.  The  de- 
fendants also  proved  by  several  witnesses,  that  no  tithes 
in  kind,  nor  any  other  payment  than  the  3/.  6^«  SdL, 
had  ever,  to  their  knowledge  and  belief,  been  paid  in  re- 
spect of  the  district  called  AUesley  Park,  The  defend- 
ants also  gave  in  evidence  the  wills  of  John  Neale  and 
Henry  Neale,  persons  deriving  title  under  the  purchaser 
in  1692. 

With  respect  to  the  parochial  moduses,  the  defendants 
gave  in  evidence  the  terriers  before  mentioned,  which  con- 
tained entries  of  the  milk  modus,  and  also  various  receipts 
by  the  rector  and  his  collectors.  As  nothing  of  importance 
turned  on  the  parochial  moduses,  it  is  unnecessary  to  enter 
more  fully  into  the  evidence  respecting  them. 

Mr.  Boieler,  and  Mr.  G.  Richards,  for  the  defend- 
ants, contended,  that  the  ancient  documents  produc- 
ed by  them  shewed  distinctly  that  the  district  had, 
from  the  earliest  times,  been  known  as  AUesley  Park. 
That  a  park,  according  to  Lord  Cohe  (a),  signified  a 
great  quantity  of  ground  inclosed,  privileged  for  wild 
beasts  of«chase  by  prescription,  or  by  the  king's  grant. 
That  die  witnesses  proved  the  district  to  be  distinguish- 
ed by  fences  of  unusual  width,  and  by  trees  of  very  an- 
cient growth.  That,  from  the  fact  of  there  being  a  lane 
called  Castle  Park  Lane  in  the  west,  and  a  hill  called 
Castle  HiU  in  the  east,  it  might  fairly  be  presumed  that 
the  castle  stood  in  the  centre  of  the  district,  and  that  the 
quantity  of  land  contained  in  the  district  (327  acres)  cor- 
responded with  the  size  which  would  necessarily  be  re- 
quired for  a  park.  That  it  was  not  easy  to  believe  that 
wild  beasts  of  the  chase  could  have  been  preserved  in  a 

(a)  Co.  Liu.  233.  n. 
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1831.  park  of  less  dimensions.  That,  with  respect  to  the  modus 
for  the  district,  the  terriers,  from  first  to  last,  distinctly 
proved  it.  That  the  parol  evidence  proved  it  also  to  have 
been  made  for  upwards  of  120  years;  and  it  was  fiirther 
proved  by  the  rector's  books  for  the  year  174d.  That  even 
admitting  that  the  modus  might  appear  to  be  rank,  as 
compared  with  the  value  of  the  rectory,  estimated  by 
the  ancient  documents,  still  the  Court  would  not  disturb 
a  payment  which  had  existed  for  so  long  a  period,  with- 
out an  issue.  Jee  v.  Hockley  (a).  That  in  Whiie  v. 
Lisle  (6),  the  present  Master  of  the  RoHs,  then  Vice- 
Chancellor,  in  referring  to  ancient  documentary  evidence, 
observed,  that  the  validity  of  a  farm  modus  was  not  to  be 
tried  by  a  comparison  of  value  with  the  whole  tithe  at  any 
remote  period,  because  other  motives  than  those  of  a  pe- 
cuniary bargain  might  influence  a  particular  proprietor  to 
make  a  grant  to  the  church ;  and  because  the  relative  state 
of  cultivation  and  produce  at  the  time  of  the  contract 
could  not  be  ascertained;  and  that  ancient  doeumentB 
could  not  prevail  against  proof  of  usage,  unless  they  were 
consistent  with  each  other,  and  unless  the  effect  of  them 
was  such  as  to  exclude  not  only  the  probability  but  the 
possibility  of  the  modus.  That  if,  upon  the  evidence  of  the 
plaintiff,  any  doubt  should  arise  on  the  comparative  value, 
the  Court  would  not  decide  it  in  the  first  instance,  but  would 
leave  the  plaintiff  to  an  issue.  That  the  Court  was  not  in 
the  habit  of  deciding  the  question  of  rankness  of  a  farm 
modus  in  the  first  instance.  That  the  modus  for  milk  was 
clearly  made  out  by  the  evidence. 

To  rebut  the  evidence  of  the  defendants,  the  plaintiff 
produced  an  inquisition,  7  Edw.  1,  1279,  made  in  every 
town  and  place  throughout  the  counties  of  Warwiei  and 
Leicester,  because  of  divers  usurpations  on  the  King  him- 
self, as  upon  others  in  demesnes,  fees,  feodals,  liberties, 
and  other  things.     By  this  inquisition  it  was  found  (hUer 

(«)  4 Price,  87;  3  E. &  Y.  816.        (6)4  Madd. 214 ;  3  E.  &  Y.  9€9. 
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aBa)  that  John  de  Hastings  was  lord  ot  AUesley^  and^  ISdl. 
among  other  possessions  therein  described,  John  de  Hast- 
ings was  stated  **  to  have  a  certain  park,  ex  antiquitatef 
*'  containing  thirty  acres,  of  which  twelve  acres  are  of  the 
*'  manor  of  Stanle,  and  are  inclosed  in  the  same  park,  by 
*'  what  warrant  is  unknown.^ 

Pope  Nicholas'  Taxation^  1S91,  for  the  following  en- 
try:— 

'*  Spiritualities  of  the  Archdeaconry  of  Coventry. 

**  Archdeaconry  of  Coventry. 

"  The  church  of  AOesley        -        -         12  marks." 

An  inquisition^  post  mortem,  6Edw.2,  A.  D.  1313, 
which,  amongst  other  things,  found,  that  John  de  Hast-' 
yngs  the  elder,  at  the  time  of  his  death,  held  in  fee  the 
manor  otAUesky,  with  the  appurtenances.  That  there 
was  there  one  capital  messuage,  which  was  worth  by  the 
year,  with  the  garden  adjoining  thereto,  5s.;  a  dove-house, 
worth  by  the  year  4^.;  also  there  were  in  demesne  132 
acres  of  arable  land,  which  were  worth  by  the  year  33^., 
the  price  of  the  acre  3d. ;  also  there  were  nine  acres  of 
meadow  there,  which  were  worth  by  the  year  18^.,  the 
price  of  the  acre  9,s.  There  was  a  certain  park  there  in- 
closed, the  underwood  whereof,  with  the  herbage,  was  worth 
by  the  year  13s.  id. 

An  inquisition,  j90«/ mo  W^m,  l8Edw.2,A.T>.  1325,  which, 
amongst  other  things,  found  that  John  de  Hastyngs,  late 
lord  o(  Abergavenny,  held,  in  his  demesne  as  of  fee,  at  the 
time  of  his  death,  the  manor  o(  Allesley;  *'  That  there  is 
**  a  capital  messuage,  the  site  whereof,  with  the  herbage 

and  the  fruit  of  the  garden,  is  worth  yearly  2s.;  also  a 

certain  dove-cote  there,  worth  yearly  3*./  also  two 
**  hundred  and  sixty  acres  of  arable  land,  in  demesne, 
**  which  are  worth  by  the  year  4f8s.  9d.,  the  price  of  an 
**  acre  2s.  Oid. ;  also  fifty  [forty]  acres  and  a  half  of  mea- 
"  dow,  worth  by  the  year  31*.  2kd.,  the  price  of  the  acre 
*'  9i  J.  /  also  a  separate  pasture,  which  contains  by  lots  forty 
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1831.  '<  acres,  worth  by  the  year  8«./  ako  there  is  there  a  wind^ 
mill,  which  is  worth  nothing,  because  brdien;  also  one 
water-mHI,  which  renders  yearly  at  the  feasts  of  Easier 
**  and  Si.  Michael,  40s.;  also  two  pools,  the  fishery 
"  whereof  is  worth  6s.  &f.;  also  a  ceritum  park  ihere, 
"  ihe  underwood  whereof  is  worih  noihing;  bmi  it  iswarih, 
*'  fn  ihe  agisimeM  of  catile  in  ihe  summer,  by  ihejfear  12s., 
*'  and  no  more^  because  ihere  are  wild  animals,  (besHas 
''  silcesires),  in  ihe  same  J*  This  inquisition,  in  enumerat-* 
ing  the  monies  due  to  the  lord,  contained  passages  to 
the  following  effect:  *' also  the  bondmen  (a)  with  the 
^  cottagers  (6)  ought  to  perform  two  hundred  and  thirty- 
*'  five  works  in  the  turning  and  carrying  off  hay  in  the  sum^ 
*^  mer,  or  they  shall  give  for  the  work  OkI.»  sum  9«.  9idL  .* — 
*'  also  the  said  bondmen  and  cottagers  ought  to  perform 
*'  seventy-three  works  on  the  park  of  the  lord,  that  is  to 
**  say,  at  the  indosures,  or  shall  give  to  the  lord  for  the 
''work  Id.,  sum  6f.  \d.*^ 

An  extract  from  the  Nona  Rolls,  \4Edw.S,  A.  D.  1341, 
to  the  following  effect:  <'  //^m,  they  say  that  the  church 
"  of  Allesley  is  taxed,  &c.  at  twelve  marks,  whereof  &c. 
*'  they  say  the  demesne  land  of  the  rector,  with  the  tith^ 
**  of  hay,  and  other  minute  tithes,  oblations,  heriots,  and 
^*  obventions,  belonging  to  the  altarage,  are  worth,  one 
"  year  with  another,  five  marks.  And  so  the  ninth  of  the 
*'  sheaves,  fleeces,  and  lambs,  granted  to  the  use  of  the 
**  lord  the  King,  is  worth  this  year,  at  most,  seven  marks* 
'^  They  say  also  that  there  are  not  any  merchants,  &c«" 

The  Ecclesiastical  Survey,  26  lien.  8,  A.  D.  1535,  which 
contained  an  entry,  when  trantilated,  to  the  following  ef- 
fect: '*  Diocese  of  Coventry  and  Liichfield,  Deanery  of 
''  Coventry,  Parish  OxwifAi  oi  Allesley — Master  fcCwortf 
*'  Poniesbury  is  rector  there,  and  it  b  valued  in  land,  call- 
**  ed  glebe  land,  in  tithes  of  grain  and  hay,  and  in  other 

(a)  Nativi,  (6)   Coterelii,  see  Spelro.  180. 
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**  tithes^  oblations,  and  spiritual  emoluments,  beyond  8s.,        1H31. 
*'  allowed  for  procurations  and  synodals  yearly,  paid  to 
**  the  archdeacon,  by  the  year  -        -  £17  18    8 

"  Tenth  part  thereof      -        -        -        ^       1  15   10* 

A  terrier,  dated  168^,  being  the  earliest  terrier  which 
could  be  discovered  in  the  Bishop's  Registry.  This  ter- 
rier was  headed-^"  A  terrier  of  the  lands  and  tenements 
**  belonging  to  the  parish  church  ot  AUesley,  and  county 
"  of  Warwick;*  and,  after  describing  the  parsonage 
house  and  various  closes  of  land,  contained,  at  the  foot  of 
it,  the  following  entry:  *^  Five  marks  per  annum,  as  rate 

tithe  for  herbage  out  of  ^/&«/ey  Par^;  all  the  rest  of 

the  parish  pay  great  and  small  tithe  in  kind.**  The  ter- 
rier was  signed  by  several  persons;  but  the  entry  above  al- 
luded to  appeared  to  have  been  introduced  after  the  sig- 
nature, and  was  in  a  different  writing  from  the  rest  of  the 
terrier. 

A  terrier,  dated  1 727,  purporting  to  be  signed  by  the 
rector  and  two  churchwardens,  containing  the  following 
entry :  ^*  Tithes : — all  manner  of  tithes  are  due  to  the  rector 

in  kind,  except  AUesley  Park,  now  in  the  occupation  of 

Henry  Neale,  Esq.,  which  pays  SL  6s.  8d.  for  er hedge 
"  of  it."  There  were  numerous  inaccuracies  in  the  spell- 
ing of  the  words  in  this  terrier. 

The  plaintiff  also  proved,  by  parol  testimony,  that  the 
defendants  had  grown  upon  their  several  farms  and  lands 
wheat,  barley,  and  oats. 

Mr.  SimpkinsoH,  Mr.  Duckworth,  and  Mr.  Keen,  for  the 
plaintiff.— The  case  made  out  by  the  defendants,  by  their 
modem  evidence,  is  wholly  opposed  by  the  ancient  docu- 
ments produced  on  the  part  of  the  plaintiff.  The  evidence 
of  the  defendants  fails  in  shewing  the  boundaries  of  the 
park,  whilst  the  documents  produced  by  the  plaintiff 
clearly  describe  its  extent  and  boundaries.  The  quantity 
of  land  contained  in  the  park,  according  to  the  defendants. 
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1831.  is  415  acres,  3^  in  AUesley,  and  88  in  Stoneky.  The 
inquisition,  7  Edw.  I,  which  was  made  with  a  view  ^of  de- 
tecting and  preventing  usurpations  on  the  King  and  other 
persons,  and  was,  therefore,  made  with  care  and  drcum- 
spection,  states  the  whole  quantity  of  land  in  the  park  to 
be  thirty  acres,  of  which  eighteen  only  were  in  AUesley* 
The  inquisition,  6  Edw.  2,  finds  the  whole  value  of  die  un- 
derwood and  the  herbage  of  the  park  to  be  worth  only 
ISs.  M.  The  inquisition,  18  Edw.  S,  states  the  underwood 
to  be  worth  nothing,  and  the  agistment  to  be  worth  only 
I2s.  a-year.  It  is  impossible,  with  reference  to  these  do- 
cuments, that  the  park  could  then  have  contained  the  land 
which  it  is  now  represented  to  contain,  or  that  so  large  a 
payment  as  that  now  alleged  could  then  have  existed.  It 
appears  distinctly,  that  the  same  persons  have,  from  the  ear- 
liest times  down  to  about  1745,  been  owners  of  the  park  and 
patrons  of  the  living,  which  will  readily  account  for  the  in- 
creased extent  of  the  park.  The  statements,  as  to  the  value 
contained  in  the  inquisitions,  are  corroborated  by  Pope 
Nicholas*  Taxation^  and  the  Ecclesiastical  Survey*  If 
this  payment  be  supported,  the  ancient  documents  must  be 
treated  as  mere  waste  paper.  The  terriers  produced  by 
the  plaintiff  certainly  shew  that  a  payment  of  SI.  &s.  id.  has 
existed,  but  only  as  a  rate  tithe  for  herbage ;  a  rate  tithe  is 
not  synonymous  with  modus,  and,  if  it  were,  still  it  would 
only  extend  to  herbage,  and  not  to  corn  and  grain.  The 
antiquity  of  the  payment  is  of  no  importance,  if,  from  more 
ancient  documents,  it  clearly  appears  that  the  payment 
could  not  have  existed  as  a  modus  at  the  time  of  legal  me- 
mory. Short  V.  Lee  (a),  Fisher  v.  Lord  Graves  (6),  Jack- 
son V.  Morris  (c),  and  the  Homchurch  case  (rf).  There 
is  no  conflicting  evidence,  and,  therefore,  not  a  case  for  an 
issue;  and  to  send  it  to  an  issue,  would  only  be  to  send  it 

(a)  2  Jac.  &  W.  464 ;  3  E.  &  Y.  (c)  I  Y.  &  J.  2/5. 

1013.  (rf)  Morgan  v.  Tyler ^  cited  in 

(6)  1  M*Clcl.  &  Y.  362;  3  E.  Shorty. Lee, supra. 
&Y.  1180. 
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to  die  preJQifice  6f  a  Jury.  Jee  t.  Hockley  turned  en-  1S31. 
tirely  on  the  language  of  the  Survey^  consttfntly  ptodueed 
in  tithe  cases;  and  when  that  catme  came  on  to  be  tried, 
as  it  did,  before  the  learned  Judge  by  whom  it  had  been 
directed,  he  expressed  his  astonishment  at  having  di- 
rected such  an  issue.  In  the  present  ca86,  the  plaintfilF 
has  clearly  disproved  the  fact  that  the  park,  at  the  time  of 
legal  memory,  contained  the  same  number  of  iKCres  a^  ait 
present;  and,  therefore,  the  modus  could  not  have  existed 
from  time  imihemorial.  But  admitting  the  park  t6  haVe 
been  of  its  present  extent,  then  the  documents  prove  the 
modus  to  be  rank;  for  it  appears,  from  the  documentary 
evidence,  that  the  value  of  the  pasturage,  per  acre,  ^was 
SidL,  and  upon  calculation  this  teodus  would  ap|pear  to  1>e 
just  9ki.  per  acre,  being  the  full  value  of  the  pastimige. 
If  the  modus  had  been  for  herbage,  it  would  have  failed 
on  the  park  being  disparked,  the  modus  for  faerbifge  not 
being  a  modus  for  all  tithes. 

There  was  considerable  ai^um^nt  addressed  to  the  pa- 
rochial moduses,  which  it  does  not  s^m  necessary  to  stalte. 

The  defendants  subsequently  produced  in  evidence  an 
inquisition,  \Q  James  1,  on  the  death  of  Ann^  Counted 
Dowager  ot  Dorset ^  which  found,  (among  othe^  things), 
that  **  all  and  singular  the  premises,  known  by  the  name 
**  of  AUesley  Parke,  otherwise  Awlesley  Parke;  and  abo 
''  all  and  singular  other  the  premises  aforesaid,  and  in 
*^  Stoneleyf  in  the  said  county  of  WarwickyOr  in  either  of 
*'  them,  are  holden,  and  at  the  time  of  the  death  of  the 
*'  said  Atm,  CountesiB  Dowager  oi  Dorset ,  were  holden  of 
''  the  lord  the  king  in  capite,  by  military  service,  but  by 
**  what  part  of  a  knight's  fee  the  jurors  aforesaid  ate  ig- 
*'  norant ;  and  are  worth  yearly  in  all  issues  beyond  re- 
"  prizes  five  pounds. ** 

Mr.  Boteler^  in  reply. — In  questions  of  value,  little  re- 
liance can  be  placed  on  Pope  Nicholas^  Taxation,  and  the 


SS2  EQUITY  CASES  IN  THE 

1831.  Other  documents.  From  the  year  18QS  to  1286,  the  kvex^ 
age  price  of  wheat  was  nearly  3/.  6f •  8dL  a  quarter,  and 
irom  1287  to  1300,  a  tod  of  wool  was  worth  10s.,  equal 
to  30s.  at  the  present  tune,  prices  wholly  inconsistent  with 
the  value  of  the  land,  as  stated  by  the  documents  produc- 
ed. The  object  of  the  inquisition,  7  Edw.  1,  was  clearly 
to  ascertain  the  nature  of  the  tenure,  and  not  the  Yalue  of 
the  property.  In  1315,  the  date  of  the  inquisition  6  Edw. 
2,  the  price  of  wheat  at  Oxford^  according  to  Fleetwood^ 
was  90s.  a  quarter;  in  the  following  year,  1/.  \is.\  iand,  in 
1317,  il.As.i  these  prices  distinctly  shew,  that  Sd.  an 
acre  could  not,  at  that  time,  have  been  near  the  value  of 
the  land.  The  value  of  the  land,  as  stated  in  the  inquisi- 
tion, 18  Edw.  2,  is  evidently  incorrect,  as  is  also  the  value 
affixed  to  the  works  to  be  done  by  the  villdns  of  the  ma- 
nor* It  is  clear  also,  irom  a  passage  in  that  inquisition, 
that  the  park  could  not  have  consisted  of  thirty  acres  on- 
ly, for  it  states,  that  the  agistment  of  cattle  in  die  park,  in 
the  summer,  was  worth  only  12«.,  because  there  were  wild 
animals  in  the  same.  It  is  not  only  incredible  but  impos- 
.sible,  that  deer,  beasts  of  the  chase,  could  have  been  kept 
in  a  park  of  thirty  acres,  and  that  a  park  belonging  to 
the  Earl  of  Chester.  In  Bailey  v.  Setoell,  before  Sir  Tho- 
mas Plumer,  an  issue  was  directed  to  try  a  modus,  where 
several  ancient  documents  shewed  that  the  modus,  as  ami- 
pared  with  the  value  of  the  lands,  was  grossly  rank  (a). 
The  issue  was  tried  before  Lord  Tenterden,  at  Norfolk, 
and  was  afterwards  heard  by  Lord  Giffbrd,  and  the  modus 
was  established,  and  a  new  trial  refused.  The  inquisition, 
post  mortem^  16  James  1,  proves  distinctly  how  little  reli- 
ance can  be  placed  on  the  ancient  documents  as  to  value: 
that  inquisition,  which  is  dated  16  James,  1618,  stating  the 
value  of  the  park  to  be  51.  only,  when  it  is  proved,  that, 
in  1692,  only  seventy-four  years  afterwards,  5000/.  was 
paid  for  it  on  the  purchase  by  Henry  Neale. 

(a)  See  Bot/ey  v.  Sewell,  1  Russ.  239. 
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•   The  case  stood  over  till  the  22nd  July^  for  the  purpose         1831. 
of  procuring  the  papers  in  Bailey  v.  Setoell^  but  which,  on 
examination,  did  not  appear  to  apply  to  the  question  of 
rankness. 

In  the  course  of  the  arguments,  Mytion  v.  Harris  (a), 
Drake  v.  Smyth  (6),  Ekins  and  Pigot  (c),  and  Harwood 
T.  Sims  (cQy  were  referred  to. 

Alexander,  L.  C.  B. — The  question  in  all  these  cases 
is,  the  inference  to  be  drawn  from  a  great  variety  of  cir- 
cumstances. And  these  circumstances  vary  so  much,  that 
one  case  can  scarcely  be  said  to  be  conclusive  on  any  other. 
Can  I  deduce  any  rule  on  the  subject  from  the  cases?  If 
I  could  have  inferred  that  the  inquisitions  were  concluuve 
as  to  the  value,  then  there  would  be  no  doubt  or  difficulty; 
but  the  cases  are  quite  otherwise.  Lord  Hardwicke  has 
frequently  said,  that  these  documents  are  not  conclusive  as 
to  value;  and  in  the  case  oi Bailey  v.  SetoeUt  the  effect  of 
them  as  to  value  seems  to  have  been  disregarded.  I  can- 
not say  they  are  conclusive ;  and,  unless  they  are  conclusive, 
I  cannot  disregard  the  usage  which  has  been  proved  merely 
on  the  authority  of  these  instruments.  Besides  the  ques- 
tions of  value,  a  question  arises  as  to  rankness,  which 
is  peculiarly  a  question  for  the  opinion  of  a  Jury.  It 
is  true  that  there  may  be  cases  in  which  the  modus  is  so 
evidently  rank,  that,  using  the  expression  attributed  to  aa 
eminent  Judge,  I  should  be  ashamed  of  sending  it  to  a  Jury. 
This,  however,  is  not  that  case.  I  think  the  question  will 
be  better  understood  by  an  examination  before  a  Jury. 

.  Minutes  of  Decree. — The  bill  to  be  dismissed  with 
costs  as  to  milk,  unless  the  plaintiff  elect  within 
a  week  to  take  an  issue.    Issue  directed  as  to  the 

(a)  dPrice,19;dE.&Y.1391.      &Y.  1012, 1187. 
(6)  Dan.  104;  5  Price,  369;  3         (c)  3  Atk.  534 ;  2  E.  &  Y.  109. 
E&Y.888;   8  Price,  692;   3  E.         (d)  4Priec,427;  2E.&Y.601. 
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1831 .  modus  for  AUesley  Park  iq  the  terms  of  the  answer, 

including  the  schedule  and  nMip»  with  liberty  for  the 
Judge  to  indorse  the /MM/ea  specially. — BUldj/nniss* 
ed  with  costs  as  to  tithe  of  milk,  as  regards  the 
yard»  garden^  and  premises  of  the  defendant,  Jo- 
seph Barrs. — Account  with  costs,  as  to  other  tithe- 
able  matters,  as  regards  the  yard,  garden,  and 
prembes. 


The  issue  came  on  to  be  tried  at  the  Summer  Asmxes 
for  the  county  of  Warwick^  in  1830,  before  the  Lord 
Chief  Baron. 

At  the  trial,  the  plaintiffs  at  law  (the  defendants  in 
equity)  gave  the  same  evidence  as  had  been  produced  by 
them  on  the  hearing  of  the  cause  in  equity,  and,  in  addi* 
tion  to  that  evidence,  they  also  put  in  the  will  of  Seijeant 
Flint,  dated  22nd  August,  1670,  by  which  AUesley  Path 
appeared  to  be  charged  with  an  annuity  of  160A  a-year. 
They  also  gave  in  evidence  an  endowment  of  the  vicarage 
of  St.  Mary,  lAtcfffield,  by  which  the  vicarage  was  en« 
dowed  with  a  money  payment,  to  the  amount  of  upwards 
of  30^  per  annwn,  three  years  before  the  date  of  the  £c* 
desiastical  Survey,  though,  in  that  survey,  the  same  vicar* 
age  was  returned  of  the  value  of  10/.  only.  This  evidence 
was  not  objected  to,  but  the  learned  Judge,  in  summing 
up,  told  the  Jury,  he  ought  not  to  have  received  it,  and 
that  they  ought  to  lay  it  out  of  their  consideration* 

The  defendant  at  law  (the  plaintiff  in  equity),  in  addir 
tion  to  the  evidence  produced  by  him  in  equity,  produced 
an  indenture  of  lease,  12th  May,  3  &  4  PA.  ^  3f.,  A.  D. 
1556,  by  which,  after  reciting  a  former  lease,  16th  May, 
15  Edw.  6,  of  the  park  and  ground,  called  AUesley  Park, 
except  the  wood,  for  twenty-one  years,  at  the  rent  of  20JL, 
Lord  Abergavenny  demised  to  R.  F.,  for  certain  sums  of 
money  then  to  the  said  Lord  Abergavenny  in  his  need 
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disbursed  and  paid  by  the  said  R.  F.,  his  park  and  ground ,         1831. 
called  or  known  as  Allesley  Park,  with  the  woods,  &c« 
for  tweuty-one  years»  at  the  rent  of  40/. 

A  bargain  and  sale,  by  way  of  mortgage,  38th  May,  3 
&  4  Ph.  %  M.,  A.  D.  1556,  from  Lord  Abergavenny  to  R* 
F.  for  400/.,  of  "  all  that  his  park  and  ground,  called  or 
known  by  the  name  of  Allesley  Park,  in  the  county  of 
Warwick,  then  lately  inclosed  with  pales,*'  and  the  old 
lodge,  and  all  other  his  lands,  &c.,  with  the  said  park; 
with  a  proviso  for  redemption,  upon  payment  of  the  400/* 
upon  a  day  certidn ;  and,  in  default  thereof,,  that  R.  F,, 
upon  the  payment  of  the  further  sum  of  2001.,  should 
stand  seised  of  the  property  for  ever. 

An  extract  irom  the  register-book  of  the  Priory  of  Co* 
ventry,  preserved  in  the  Exchequer,  dated  in  1249,  by 
which  certain  persons,  therein  described,  ^*  with  the  con- 
**  curring  assent  as  well  of  the  prior  and  convent,  as  of  the 
**  then  rector,  to  the  church  of  Anesiie  (Allesley J  by  the 
**  Lord  Hastings  presented,  assigned  that  the  rector  for 
*'  the  time  being  should  receive  perpetually  all  oblations 
'^  and  obventions,  tithes,  and  profits,  to  the  said  church 
**  belonging,  except  entirely  to  the  church  of  Coventry. 
*'  for  sepulture,  6s.  8c/.,  yearly  to  be  paid,  and  except  also 
''  the  tithes  of  the  park  of  the  same  vill,  and  all  personal 
'*  tithes,  which  among  oblations  were  wont  to  be  offered  on 
'*  Sundays,  because  the  Lord  Hastings,  patron  of  the 
**  church,  released  to  the  church  of  Coventry,  his  common, 
**  freely,  in  Coventry,  Corundalne,  and  the  hamlets  about 
**  the  same.** 

The  defendant  also  produced  bailiffs*  accounts  of  the 
manor  o(  Allesley,  in  the  reigns  of  Hen.  7  and  Hen.  8| 
in  which  were  items  for  the  agistment  of  the  park  there, 
demised  to  G.  W.,  81.  3s.  4fd.,  and  receipts  from  the  farmer 
era  of  the  herbage,  for  half  a  year,  4/.  0^.  2d.,  and  for  a 
whole  year,  9k  I6s.  lid.;  but  no  charge  for  the  payment 
of  a  money  composition  in  lieu  of  tithes. 
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1831.  It  appeared,  upon  the  trial,  that  there  were,  upon  this 

district,  vestiges  of  very  ancient  inclosures* 

The  Lord  Chief  Baron  told  the  Jury,  in  bis  summing 
up,  that  the  word  ''  tithes  *"  in  the  extract  from  the  Regis* 
ter  book  of  1249,  did  not  necessarily  unport  that  tithes  in 
kind  were  then  payable ;  and  that  the  term  would  be  satis- 
fied, should  they  be  of  opinion,  that,  at  that  time,  a  money 
composition  was  payable  in  lieu  of  tithes.  He  further  told 
them,  that  if  they  were  satisfied  that  the  modus  had 
not  existed  firom  time  immemorial,  or  was  not  payable  for 
the  district  in  question,  they  should  find  for  tbe  defend- 
ant. 

The  Jury  found  a  verdict  for  the  plaintiff,  establishing 
the  existence  of  the  modus. 

In  Hilary  Term,  1 83 1 ,  Gotdbautn^  Serjt.,  obtained  a  rule 
msi  for  a  new  trial,  upon  the  grounds  that  the  verdict  was 
against  the  evidence,  and  that  the  Lord  Chief  Baron  had 
misdirected  the  Jury. 

Mr.  Dentnan,  Mr.  Serjt.  yfdams,  and  Mr.  Boietetf 
shewed  cause  against  the  rule ;  and  Mr.  Seijt.  Goulbaumt 
Mr.  AmoSf  and  Mr.  Pennington,  supported  it. 

In  support  of  the  application  for  a  new  trial,  it  was  ar- 
gued, that  due  weight  had  not  been  given  by  the  learned 
Judge,  in  directing  the  Jury,  to  the  document  produced 
from  the  Registry  of  the  Priory  of  Coventry.  That  the  evi- 
dence did  not  shew  the  antiquity  of  the  boundaries  of 
the  park,  or  that  the  same  had  always  been  bounded  as 
shewn  by  the  map  and  the  evidence  of  the  witnesses. 
That,  with  respect  to  the  bailiffs*  accounts,  due  weight 
had  not  been  given  to  them  in  summing  up  the  evidence. 
That  the  Jury  had  been  directed,  that  the  word  "  tithes," 
might  be  considered  to  mean  either  tithes  in  kind  or  a  mo- 
ney payment ;  whilst,  it  was  submitted,  the  former  could 
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only  be  ifitended.  That  evidence  of  the  endowment  of  1831. 
the  vicarge  of  Litchfield  had  improperly  been  received , 
which  the  Judge,  on  reflection,  admitted,  and  told  the 
Jury  not  to  attend  to  it,  but  that  it  had  its  effect  on  the  Ju- 
ry.  That  the  real  question  was,  whether,  in  the  year  1 190, 
there  wad  so  large  a  sum  paid  for  this  district,  whether 
tailed  a  park  or  not*  That  the  payment,  with  reference 
to  the  value,  could  not  have  been  made,  and  that  a  tract  of 
hnd»  of  this  latge  extent,  could  not  have  been  covered  by 
lU  That  the  inquisitions  were  made  in  consequence  of  a 
commission  from  the  king,  and  it  could  not  be  assumed  that 
|mblic  officers  would  render  the  inquisitions  mere  matter 
Ckf  form^  but,  on  the  contrary,  that  they  would  discharge 
their  duty  faithfully.  That,  with  respect  to  the  bounda- 
Hes,  it  was  no  part  of  the  rector's  case  to  shew  them ;  but 
when  the  occupiers  shewed  what  they  called  the  bounda- 
ries, it  was  shewn,  on  the  part  of  the  rector,  that  there  were 
other  boundaries  equally  well  marked.  That,  supposing 
the  modus  originally  to  have  been  for  the  park,  and  some 
land  adjoining,  which  was  afterwards  added  to  the  park, 
it  ought  to  have  bf  en  so  left  to  the  Jury.  That  it  was  not 
probable  that  all  the  bailiffs*  accounts  were  erroneous,  or 
that  all  of  them  should  contain  the  same  entry.  That  the 
question  raised  by  them  as  to  the  wood  was  never  subr 
mitted  to  the  Jury,  and  the  tithes  might  have  been  paya- 
ble by  the  person  who  cut  the  wood,  or  it  might  have 
been  for  wood  not  liable  to  the  payment  of  tithe.  The 
tact  of  the  bailiff**8  not  having  paid  the  tithe  was  objected 
to,  and  the  learned  Judge  gave  an  effect  to  it  which  weigh- 
ed with  the  Jury;  for  it  was  withdrawn  from  the  considera- 
tbn  of  the  Jury  by  the  learned  Judge's  telling  them  the 
account  ought  to  have  contained  payments,  which,  in  fact, 
the  bailiff  had  not  made. 

In  opposition  to  the  application  it  was  contended,  that 
the  boundaries  were  sufficiently  proved.  That,  to  suppose  a 
VOL.  I.  R 
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1831.  park  of  thirty  acres  to  harre  contained  beastarof  the  cluicei 
was  absard.  That  the  modus  was  prchred  to  hlA^e  be^n 
paid  for  upwards  of  one  hundred  and  fifty  yeanr;  and  the 
fair  presumption  to  be  drawn  from  its  long  existence  was, 
that  it  had  a  lawful  origin.  That  the  modus  Was  not  plead* 
ed  as  a  modus  for  an  antient  park,  but  for  a  district  of  land 
called  or  known  by  the  name  o(  AUesley  Pmrk;  and  the 
issue  was  so  directed.  That  it  was  no  part  of  the  occupiers* 
case,  to  make  out  that  it  Was  an  aAcieiit  park,  the  real  and 
substantial  bsue  being,  whether  the  payment  was  a  modus 
for  the  district  called  Attekley  Park,  lliat  it  #as  toot  ne« 
itessary  for  the  occupiers  to'sheW  that  a  single  aCre  bf  th^le 
lands  was  in  the  tenure  ofLord  Heutings.  That  tbey  had 
proted  distinctly,  that,  for  the  district  of  land  called  AUtdifg 
ParkfSLBs.Sd.  had  been*paid  since  1668,  whether  the  fiUrm 
was  ancient  or  not.  That  the  terriers,  rectors*  bo6ks,  and 
parol  evidence,  all  shewed  the  existience  idf  this  payment,  atad 
that  tithes  in  kind  were  never  rendered.  That  tiie  deed'  of 
composition,  if  it  proved  any  thing,  proved;  that  (he  i^ectbr 
was  not  entitled  to  any  tithes.  That  endowments  were  con- 
stantly produced,  in  which  no  mention  of  a  modus  cotdd  be 
found,  and  yet  mod  uses  were  constantly  estabfished  •  TIfati 
with  regard  to  the  inquisitions,  it  was  i^o  part  of  tife  dtlly 
of  the  persons  by  whom  they  were  returned,  to  state  theta- 
ture  of  the  value.  That  they  were  governed'  by  certainhiles 
as  in  the  case  with  respect  io  fines  and  recoveries  at  the 
present  time,  as  also  with  respect  to  deodands,  where  the  In- 
quiry was  taken  upon  oath>  and  for  the  benefit  of  the  Crdwn, 
but  which  were  notoriously  incorrect  as  to  value.  That  it 
could  not  be  imagined  that  the  castle  or  mansionf  of  die 
Earl  of  Chester  should  have  been  worth  6^.,  and  a  dove- 
house,  4^.,  which  was  stated  in  the  inquisition  6  Edw.  12. 
That  it  was  clear  that  these  were  merely  nominal  values, 
probably  fixed  much  in  the  same  manner  as  the  king*s  silver 
at  the  present  time.  That  the  Lord  Chief  Baron  left,  how- 
ever, the  weight  due  to  these  instruments  fairly  to  the  con- 
sideration of  the  Jury ;  and  all  that  could  be  said  on  the 
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Other  side  wa8^:that  he  did  not  direct  the  Jury  that  they  1831. 
were  entitled  to  implicit  credence  (a).  The  following  cases 
were  referred  to  on  the  part  of  the  occupiers:  Vaughion 
V.  Smith  (b),  SeweU  v.  Bailey  (c),  Fairfax  .v.  Holds- 
worth  (rf),  Lord  Rede^dale  v.  Walby  (e),  Elers  v.  Thomr 
ley  {f)i  Short  v.  Lee  {g),  and  the  Hornchurch  case  (A). 

Alexander,  L.  C.  B. — 1  think  that  there  ought  not  to 
lie  any  new  trial  in  this  case,  and  that  the  rule  ought  to  be 
discharged.  On  the  part  of  the  plaintiffs  at  law  (the  de^ 
fepdants  in  equity)^  the  occupiersi  who  insist  on  the  mo- 
dus, there  was  proved  as  clear  an  usage  back,  to  the  exr 
tent  of  140  or  150  years,  as  I  have  ever  known  in  the 
course  of  my  experience :  an  usage  not  proceeding  from 
persons  who  were  n^ere  occasional  inhabitants  pp  the.oi^e 
ode,  and  incumbents  for  a  short  time,  on  the  other,  but^i 
acquiescence,  not  only  by  incumbents,  but  by  the  persons 
who  .were  the  owners  of  the  advowson,  and  who  had  therer 
fore  a  greater  interest  than  usual  in  sustaining  the  emolur 
jnents  of  this  living*  It  is  generally  Ojuly  the  incumbent 
who  gives  currency  to  the  evidence  pf  the. modus ;  but  hi^x^ 
it  was  both  the  incumbent  and  the  patron,  for  they  hapr 
pened  to  be  the  same  person.  There  is  also  this  addition-^ 
al  circumstance,  that  the  advowson  was  purchased  with 
the  knowledge  of  the  existence  of  this  payment,  so  jtho^ 
the  present  is  as  strong  a  case  against  the  parson  wh^ 
makes  the  claim  for  tithes  in  kind,  as  can.  possibly^  be  stat- 
ed.    Whenever  such  an  usage  is  proved,  though  the  rqles 

(a;  The  ai|ruments  in  this  case  (c)  1  Ru88.  239. 

wers  very  elaborate  and  extend-  {d)  Ante,  79. 

ed,  and  were  addressed  to  the  evi-  (e)  Ante,  202. 

dence  in  detail.  As  they  are,  how-  (/)  Not  reported. 

erer,  referred  to  in  the  judgment  ig)  2  Jae.  &  W.  4G4;  3  E.  & 

of  the  Court,  the  above  short  sum-  Y.  10 13. 

mary  of  them  is  considered  suffi-  (A)  Morgan  v.  Tyler,  cited  in 

cient.  Short  v.  Lee. 

(h)  Not  rep(Hrted.  ^ 

r2 
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1S31.  of  law  entitle  the  parson  to  set  it  aside  if  he  can  make  out 
a  proper  case,  it  appears  to  me  to  be  due  to  the  respect 
which  ought  to  be  paid  to  ancient  usage  and  to  the  pos- 
sessions of  mankind,  to  require  that  the  evidence  on 
which  it  is  set  aside  should  be  quite  satisfactory.  I  do 
not  say  that  it  must  amount  to  positive  demonstration,  but 
it  ought  to  be  very  satisfactory  indeed ;  for  men  buy  and 
sell  according  to  usages  established  by  such  length  of 
time.  To  set  aside  such  an  usage,  so  distinctly  proved, 
the  evidence  ought  to  be  extremely  clear.  Since  I  have 
sat  in  this  place,  I  have  always  proceeded  on  that  princi- 
ple. I  have  been  obliged,  more  than  once,  on  distinct 
evidence,  to  set  aside  very  ancient  usages,  and  that,  with- 
out even  referring  the  question  to  a  Jury,  when  I  found, 
in  authentic  records,  manifest  evidence  that  there  was  a 
time,  after  the  commencement  of  legal  memory,  at  which 
that  usage  had  not  prevailed.  In  those  cases  the  questioD 
turned  on  clear  expressions  in  ancient  instriiments,  which 
could  not  mislead ;  and  I  was  perfectly  satisfied  that  the 
usage  had  a  late  commencement.  Such  was  the  Hanh 
church  case  (a),  in  which  I  think  I  was  counsel ;  there  the 
modus  was  set  aside,  and  I  think  without  a  trial,  on  clear 
evidence  of  the  receipt  of  tithe  of  hay  in  kind,  coming  out 
of  the  muniments  of  the  hospital.  But  I  repeat,  that  I 
think  it  is  due  to  ancient  usage,  not  to  set  it  aside  without 
very  cogent  evidence. 

Now,  the  evidence  in  this  case  is  directed  to  three  points, 
any  one  of  which  would  undoubtedly  have  been  sufficient 
to  set  aside  the  usage,  if  the  defendant  had  made  it  out 
The  first  is,  that  tithes  in  kind  had  been  rendered  after 
the  time  of  legal  memory.  The  second  is,  that  the  boun- 
daries of  this  place  could  not  anciently  be  the  boundaries 
now  insisted  upon.  The  third  and  last  is,  that  the  pay^ 
ment  is  rank;  that  is,  that  the  circumstances  shew  that  it 
is  so  very  large  a  sum  of  money  to  be  pidd  for  the  district 

(a)  Morgan  ▼.  Tt^Ur,  dted  in  Short  ▼.  Xee,  2  Jac.  &  W.  464;  3  E. 
&  Y.  1013. 
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for  which  it  is  pleaded,  that  it  must  have  had  an  origin  at  1831 
a  period  when  the  value  of  money  was  much  less  than  it  ^^^^ 
was  at  the  time  of  legal  memory.     I  will  take  these,  as  »• 

shortly  as  I  can,  in  succession. 

The  whole  evidence,  which  is  directed  to  the  first  point, 
rtjr.  that  tithes  in  kind  have  been  paid,  is  the  document 
dated  in  1£49,  in  which  it  appears  that  the  tithes  of  the 
Pari,  as  it  is  called,  are  reserved.  What  that  document 
18, 1  am  totally  unable  to  understand.  To  those  who  see 
nothing  but  the  document  itself,  it  appears  to  be  the  in-* 
strument  of  persons  who  had  no  authority,  and  that  they 
attempt  to  do  that  which  by  law  no  person  can  do«  It  is  an 
allotment  of  the  tithes  of  the  parish  to  the  rector,  which  he 
would  have  had  without  any  allotment.  The  word  **  tithei* 
b  a  word  of  equivocal  meaning,  and  may,  according  to  cir- 
cumstances, either  mean  tithes  in  kind,  or  mean  that 
which  is  in  lieu  of  titiies  in  kind,  a  money  payment.  No^ 
thing,  so  far  as  I  can  guess  the  object  of  that  instrument, 
required  the  persons  penning  it  to  direct  their  particular 
attention,  in  order  to  express,  with  great  distinctness,  what 
the  ecclesiastical  emoluments  were,  which  the  rector  was 
to  have;  because  they  meant  only  to  say,  that  the  rector 
should  not  have  those  particular  tithes,  whatever  they  were, 
whether  moduses  or  tithes  in  kind.  It  was  only  a  prohi- 
bition and  exclusion  of  his  right  to  that  extent.  It  was 
immaterial  how  that  prohibition  was  expressed,  provided 
the  instrument  pointed  out  the  ecclesiastical  emoluments, 
which,  without  that  provision,  the  rector  would  necessarily 
have  been  entitled  to.  I  think,  therefore,  that  this  part 
of  the  case  totally  fails,  it  rests  on  no  plausible  foundation 
whatever ;  for  the  expression  is  quite  equivocal,  and  it  is 
the  only  one  on  which  this  part  of  the  case  is  attempted  to 
be  maintained. 

The  next  point  was,  with  respect  to  the  boundaries.  It 
is  undoubtedly  a  rule  of  pleading  on  these  subjects,  that, 
where  a  modus  is  sought  to  be  set  up  for  any  particular 
dbtrict  of  land,  the  person  who  insists  on  such  modus  must 
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l^U  describe  accurately  the  boundaries  and  extent  and  limits 
of  the  hmdy  which,  he  alines,  are  covered  by  the  rnodasy 
so  that  the  parson  may  know  where  to  look  for  his  modiis. 
This,  howerer,  has  some  limits,  as  I  shewed  in  my  judgment 
in  the  late  case  of  Ruddr.  Wrigki{a),  where  I  did  not  con* 
sider  a  very  trifling  and  immaterial  variation  ni  the  boan- 
daries  sufficient  to  destroy  the  modus* 

In  this  case  the  word  park  is  used,  and  themoJus  aongfct 
to  be  established  is  said  to  be  a  modus  coTering  the  park 
of  Attesley;  and  if  the  issue  were,  whether  there  was  an 
ancient  park  at  Alledey,  of  the  limits  and  boundariea  set 
out  in  the  pleadings,  and  described  by  die  witnesses,  I 
sliould  think  that  Ae  documents  which  have  been  tned  bk 
order  to  disprove  that  part  of  the  defendants' ease,  merited 
the  highest  attention.  Still  I  should  have  thoaght,  that, 
though  they  deserved  the  highest  attention,  and  might 
have  great  weight  in  disproving  the  boundaries,  which  the 
occupiers  were  bound  to  make  out  on  their  part,  it  was  H 
matter  to  be  submitted  to  a  Jury;  and  that  the  evidence 
produced  was  not  conclusive  on  the  subject:  I  think  it 
would  have  been  exclusively  for  their  dedidovi;  and  that 
whatever  way  it  might  have  been  found,  I  should  not  have 
acted  against  it.  The  evidence  respecting  this  part  of  the 
case  rests,  chiefly,  on  the  ancient  inquisitions,  of  whieh  I 
need  not  state  the  expressions  or  the  nature.  They  state 
this  park  to  be  of  the  extent  of  thirty  acres.  But  I  think 
the  whole  of  this  argument  proceeds  on  a  misconception. 
The  issue  was  not,  whether  there  was  an  andent  parii  of 
the  name  of  AUesley  Park,  of  the  extent  and  limits  and 
boundaries  described,  but  whether  that  district,  whidi  it 
now  called,  and  for  a  great  length  of  time  appears  to  haVe 
been  called,  AUestey  Park,  is  covered  by  the  ancient  wn^ 
dus  sought  to  be  established.  And  the  moment  the  plain- 
tiffs,  on  whom  the  issue  was  thrown,  proved  the  existence 
of  the  limits,  and  that  the  lands  included  within  those  K- 

(a)  Jii^,p.l47. 
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wits  wete  known  at  this  day  by  the  name  given  to  thenii  1831. 
and  that,  in.  point  of  feet,  tithes  in  kind  had  never  been 
rendered  for  these  particular  lands^  but  that  the  modus  in 
question^had  been  paid  for  them,  they  have  made  out  their 
case :  the  issue  not  being,  whether  there  is  an  ancient  farm  or 
ao  ancient  park  callejd  AUesleyParJc ;  but  whether  this  dis-> 
tricty  which  now  appears  to  he  called  AUesley  Park^  was  co* 
yered  by  such  a  modus*  I  think,  therefore^  the  whole  of  the 
argument  respecting  the  park  containing  only  thirty  acres, 
proceeds  oa  a  mi;sconception  of  that  which  is  the  real  issue 
between  the  partie4.  It  is  not  enough  to  say,  that  all  this 
m^  be  a  mistake.;  I  think  it  must  he  shewn  that  it  is  a 
mistake^  in  older  to  authorize  us  to  set  aside  this  anciept 
usfige^  If  I  were  to  conjecture  about  it,  I  sjhould  imaginQ 
th^t  the  whole  of  the  demesne  laqds  formerly  in  the  band^ 
of  Lord  Hastings^  or  his  ancestors,  had  been  covered 
)>y  this  payment;  and  that,  though  thq  ^mailer  district 
upght,  ^eJimUOi  havc^  beei)  forfped  into  a  pfgrkf  tl)e  whqlQ 
dbtrict  originally,  pr  by  deigrees,  became  included  ip  i\x9ft 
name.  That  cpnjecture  seems  to  me  to  be  quite  a  9uffi-> 
cient  answer  tP  all  the  dpcum^nts  which  have  beep  produc- 
ed. Mapy  impprtant  pbservatipn?  arise  upon  the  face  pf 
the  documentSj  bu(  I  dp  not  think  it  is  ^t  all  necessary  tq 
enter  intci  thpm*  Many  circqmstances  <:oncpr  in  piaking 
me  think  that  (hpsp  dpPu^i^Pt^  werp  yery  ip£|ccprate  repre-, 
sentatlppp  of  what  (hey  purpprt  tp  describe:  but  I  dp  not 
think  it  Qpcpssary  to  gp  into  this  question  ^fter  what  I  hayp 
stated  with  respiect  to  the  nature  pf  the  issue  between  the 
parties  op  this  rpcprd- 

fhf^  np^t  questipp  is,  whether  this  is  a  rank  modps. 
ypon  this  point)  piwy  pf  the  jdpcuments  used  on  thp  sub- 
ject of  thp  hound^ries,  have  bpen  brought  tp  bear;  and  they 
have  certainly  some  effect.  But  every  persop  acquaint;'* 
ed  with  the  subject  will  recollect,  that,  in  questions  of  rank- 
ness,  all  Judges  have  said,  that  it  is  not  to  b^  weighed  in 
very  nice;9ca)es;  for  that  great  lords  and  pjthpr  individual's 
would  be  disposed  to  give  a  great  deal  more  than  the  value 
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of  the  tithes^  in  order  to  be  rid  of  the  annoyance  which  that 
right  sometimes  introduces*  But,  at  the  same  time,  there 
must  be  limits  to  this  observation.  I  think  the  obaenra* 
tions  which  I  have  made  already  on  the  question  of  the 
boundaries,  will  shew  very  clearly  the  inclination  of  my  nund 
on  this  subject.  The  argument  on  the  rankhess  arose  Tery 
much  on  the  small  limits  which  are  supposed  to  be  covered 
by  this  modus;  but,  as  I  am  not  satisfied  that  there  is  any 
evidence  to  shew  that  the  limits  were  so  confined,  and  as  I 
think  that  they  may  have  been  much  more  extensive,  I 
think  that  the  argument  of  rankness  entirely  fiuls.  The 
same  observations  will  be  an  answer  to  the  arguments  re* 
specting  the  bailiff^s  accounts.  Those  accounts  rdate  to 
the  park  only ;  but  if  I  consider  this  modus  to  cover  a  more 
extensive  district  than  that  which  is  strictly  the  park,  there 
18  an  end  to  the  arguments  on  these  documents ;  for,  mn 
doubtedly,  they  refer  only  to  the  park.  I  think,  therefore, 
upon  the  whole,  that  no  sufficient  case  has  been  made  to 
satisfy  the  Court  that  this  is  a  bad  modus,  on  any  of  the 
grounds  contended  for ;  and  that  we  ought  to  support  this 
ancient  usage,  proved  to  have  existed  for  neariy  one  hun- 
dred and  fifty  years,  under  the  strong  circumstances  which 
I  have  mentioned.  I  am  therefore  of  opinion,  that  there 
ought  not  to  be  a  new  trial.  I  think,  also,  that  I  ought  not  to 
consider  whether  I  made  exactly  the  same  observations  to 
the  Jury  in  this  case,  which  I  should  have  made,  had  I  bad 
the  benefit  of  such  an  extended  argument  as  I  have  «nce 
heard.  I  think  it  enough  for  me  to  feel,  that,  whatever  ob- 
servations ought  to  have  been  made,  the  Jury  might  very 
reasonably  have  come  to  that  conclusion  to  which  they 
have  in  fact  come;  and,  if  I  am  satisfied  of  that,  I  ought 
not  to  give  to  the  party  a  new  trial.  My  opinion  is,  that 
this  rule  must  be  discharged. 

Bay  LEY,  B. — I  concur  entirely  with  my  Lord  Chief 
Baron,  that  the  rule  in  this  case  ought  to  be  discharged* 
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The  issue  was,  whether  that  which  now  passes  by  the  1B3I. 
name  of  AUesley  Park,  and  which  contains  three  hundred 
and  twenty-seven  acres,  is  or  is  not  covered  by  a  payment 
of  SI.  6s.  8d.  a-year,  payable  at  a  given  period  in  that  year» 
How  long  that  which  is  now  called  the  park  has  had  that 
appellation  attached  to  it,  or  whether  the  whole  or  any 
part  originally  passed  by  that  name,  we  have  no  means  of 
ascertaining;  but,  for  the  last  one  hundred  and  thirty-five 
years,  namely,  from  the  time  of  the  conveyance  of  1692,  it 
has  had  the  name  of  AUesley  Park,  and  has  comprehend* 
ed  the  whole  district  which  is  the  subject  in  dispute;  but, 
in  ancient  times,  whether  the  whole  of  that  was  what  may 
be  denominated  a  park,  or  part  only  a  park,  and  the  rest 
of  it  might  be  considered  as  forming  the  park  estate,  own* 
ed  with  the  park,  and  probably,  at  the  same  time,  occupi- 
ed with  what  might  strictly  be  called  park  property,  the 
eridence  is  doubtfuL  The  case  has  been  decided  by  a 
Jury,  and  the  reason  for  which  we  are  required  to  send  it 
down  again  to  another  Jury  is,  that  there  ate  ancient  do** 
cuments,  from  which  it  is  supposed  the  Jury  have  drawn 
a  wrong  conclusion. 

I  think,  when  we  look  minutely  at  these  documents,  it 
will  be  found  that  they  are  not  entitled  to  the  weight 
which  the  counsel  in  support  of  the  rule  seem  to  think 
they  are  entitled  to  receive.  But  whatever  be  their 
weight,  unless  we  can  see  satisfactorily,  either  that  the 
yerdict  is  against  evidence,  or  that  some  plain  ground  is 
famished  by  such  documentary  evidence,  which  would  sa- 
tbfy  us  that  the  verdict  of  the  Jury  is  not  a  right  verdict, 
or  unless  there  had  been  some  misdirection  on  the  part  of 
my  Lord  Chief  Baron,  who  tried  this  cause,  we  ought  not 
to  grant  a  new  trial;  especially,  as  in  cases  of  this  descrip- 
tion, it  is  for  the  peace  of  the  parish  that  the  litigation 
should  be  brought  to  as  speedy  a  termination  as  justice  will 
allow. 

In  tliis  case,  three  questions  arise — First,  has  this  pay- 
ment been  made  beyond  the  time  of  legal  memory?  Second* 


S36  EQUITY  CASES  IM  THE 

1831 .         ly^  has  it  been  made  for  and  in  respect  of  these  three  bun* 
dred  and  twenty  seven  acres?  And  thirdly ^  is  it  or  is  it  not 
so  disproportionate  to  what  may  be  supposed  to  have  been 
the  xahie  of  the  tithes  of  this  district,  at  tbe  coimneiic^ 
ment  of  legal  memory,  as  to  be  unavailable  on  the  ground 
of  rankness.     These  are  the  three  points  6x  consideiatipa* 
Firsi.  In  order  to>  make  out  that  the  payment  did  not 
Gomrnence  until  after  the  period  of  legal  memory,  a  docu- 
ment,  of  the  date  of  1S49,  is  relied  upon;  and  that  is  the 
only  document,  and  the  only  piece  of  evidence  ki  the  case, 
from  which  payment,  within  the  time  of  legal  memory,  of 
tithes  in  kind  is  attempted  to  be  inferred,  with,  perhaps, 
the  single  exception  of  an  observation  ^^hich  may  be  made 
on  the  bailiff's  accounts     Now,  when  we  look  at  this  in* 
strument  on  which  my  Lord  Chief  Baron  hf  a  fully  oodh 
mented,  what  is  it?    Not  an  instrument  to  which  the  pa^ 
tron,  or  the  owner  of  the  estate  in  question,  is  a  par^.    Il 
is  an  instrument  by  which  certain  persons,  pvofessipg  to 
act  as  commissioners  for  the  priory  and  oonventof  Co«tfii#ry, 
lake  upon  themselves  to  assign  to  the  reetor  of  AUeskfjf 
all  the  tithes  and  oblations  belonging  to  that  church,  with 
the  exception  of  the  tithes  of  AUesley  Park}  and  it  is  from 
the  language  in  which  that  exception  is  couched,  that  it  has 
been  contended  that  we  are  bound  to  infer,  that  tithes  in 
kind  were  payable  at  that  period ;  and  that,  in  his  obser>i 
vations  to  the  Jury  in  that  particular,  my  Lord  Chief  jBa* 
ron  was  incorrect,  his  observations  in  that  respect  being, 
that  the  word  ''  tithes'*  in  that  instrument  did  not  neces* 
sarily  import  tithe  in  kind,  but  might  be  satisfied  with  a 
customary  payment  (if  that  customary  payment  at  that  per 
riod  existed)  in  lieu  of  tithe.     In  judging  what  meaning  is 
to  be  attached  to  a  particular  instrument,  whether  of  |uh 
cient  or  of  modern  date,  it  is  material  \o  consider  what  in* 
formation  the  persons  who  speak  by  such  instrument  may 
be  likely  to  have  on  the  subject,  and  how  far  they  would 
be  likely  to  use  the  most  accurate  language.     Now,  all 
they  say  in  this  case  is,  we  give  you  every  thing  but  one 
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sabjecty  on  which  we  do  not  act,  we  leave  the  tithe  of  the  )831. 
park  of  Attesley  as  we  find  it.  Does  that  of  necessity 
mean  that  tithe  was  payable  in  kind?  If,  for  dtty  years  be« 
fore  that  period,  there  had  been  an  agreement  by  which  the 
money  paymeni  of  3/.  6s.  8d.  was  to  be  paki  in: lieu  of  tithe  of 
this  parky  it  wotdd  be  natural  enough  that  they  sfaoudd  use 
this  word  **  titb^/'  because  it  was  not  material  in  that  docu* 
meat  that  they  should  distinguish  whether  the  tithe  was 
pay^aUd  in  kiivd  or  by  it  money  payment,  the  manner  of 
paytfient  of  the  tithe  being  perfectly  immaterial  to  the  ob- 
ject with  which  that  exception  waa  introduced. 

The  next  document  relied  on  was  a  document  of  the 
date  of  1279,  the  object  of  which  was  to  satisfy  our  mtnds» 
that  the  payment,  though  it  might  have  been  immemoria), 
bad  not  been  made  for  the  S21  acres,  but  for  a  much  less 
quantity,  because^  AUesley  Park  is  in  that  document  de- 
scHbed  as  containing  30  acres  only.  Whether  that  be  an 
Accurate  description  of  the  quantity  of  land  which  at  that 
time  was  considered  the  demesnes  oi  AUesley  Park^  or  whe** 
ther  "  the  acre*'  at  that  period  meant  the  same  quantity 
which  is  denominated  by  an  acre  now^  we  do  not  know. 
Many  observations  were  made  on  this  document,  but  I 
think  th^  true  answer  to  this  documenti  in  the  attempt 
made  to  apply  it  to  the  present  case,  is,  that  there  might 
be  a  park  of  30  acres,  and  of  30  acres  only,  at  that  period 
of  time,  but  that  such  park  did  not  constitute  the  full  ex« 
tent  of  those  demesnes  for  which  the  3/.  6^.  8dl  was  paid, 
but  that  it  constituted  a  part,  and  a  very  inconsiderable 
part,  of  the  land  covered  by  this  payment.  I  therefore 
think,  that  thid  document  does  not  furnish  a  satisfiictory 
groudd  for  believing,  that,  at  that  time,  the  land  covered 
by  the  payment  now  under  consideration  consisted  of  30 
aertes,  and  of  30  acres  only. 

The  bulk  of  the  residue  of  the  evidence  will  be  found, 
in  a  great  degree,  to  apply  to  the  question  of  ranknesa. 
Now,  on  the  question  of  rankness,  it  is  to  be  observed, 
that  this  is  a  farm  modiis,  cov^ring^a  large  portion  of  land* 
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1831.         It  is  a  modus  to  which  the  patron  of  the  living^  is  one  of 
the  parties;  and  it  is  not  very  improbable,  that  the  patron 
of  the  living,  who  was  to  protect  his  land  for  all  periods  of 
time,  and  who  was  to  have  the  power  of  conferring  that 
living  upon  the  pers9nal  object  of  his  consideration,  should, 
with  a  view  to  perfect  the  future  security  of  his  estate, 
make  a  fair  and  liberal  compensation  to  the  rector  of  the 
parish.    It  is  not  improbable,  that,  under  such  circum* 
stances,  he  should  be  liberal  as  to  the  amount  of  the  mo- 
ney to  be  given  by  way  of  modus  or  compensation  for  the 
tithe.  Besides,  on  calculation,  the  sum  does  not  amount  to 
quite  2id. per  acre;  which  is  certainly  not  a  large  quaniwH 
per  acre.     Moduses  have  been  attempted  to  be  established, 
in  which  the  sum  per  acre  was  much  larger,  and  I  believe 
a  farm  modus  has  been  actually  established  (and  a  distinc* 
tion  has  been  from  time  to  time  made  between  farm  mo- 
duses and  others,  allowing  a  greater  degree  of  liberality 
in  respect  of  farm  moduses),  in  which  }s.per  acre  was  not 
considered  as  too  high  (a).     You  cannot,  therefore,  predi- 
cate of  a  farm  modus,  that  it  must  of  necessity  be  too 
high,  when  it  is  2id.,  or  2id.per  acre. 

In  order  to  satisfy  the  Court  that  the  payment  of  3L  6#. 
8d.,  could  not  have  been  immemorial.  Pope  Nicholas*  Tax- 
ation was  relied  upon;  and  it  was  said,  that  the  payment 
bore  so  large  a  proportion  to  the  value  of  the  whole  tithe, 
being  five  marks,  and  the  whole  tithe  being  described  in 
Pope  Nicholas*  Taxation  as  of  the  value  of  twelve,  that 
it  was  impossible  to  suppose  that  this  money  payment 
could  Iiave  been  made  at  that  time.  This  of  course  was  a 
matter  of  observation,  and  for  the  consideration  of  the 
Jury.  The  Jury  would  have  to  consider,  on  the  one  hand, 
whether  they  were  satisfied  that,  in  that  particular.  Pope 
NichoUu'  Taxation  was  or  was  not  correct,  and  whether 
it  did  or  did  not  truly  and  accurately  state  the  full  amount 
of  money  which  was  the  value  of  the  living  in  question. 

.      (a)  aConnor  v.  (Mc,  6  Ves.  666,  8  Ves.  S3S;  2  E.  &  Y.  498. 


COURT  OF  EXCHEQUER.  2S9 

That  was  a  question  for  them;  and  perhaps,  if  they  had  1831. 
drawn  a  contrary  conclusion  in  this  case,  I  might  not,  in 
any  respect,  haye  been  dissatisfied  with  it.  But,  Pope 
Nicholas*  Taxation  is,  as  it  appears  to  me,  one  of  the  strong-* 
est  grounds  against  the  present  verdict,  and  that  having 
been  submitted  to  the  consideration  of  the  Jury  without 
any  observation  which  could  in  any  respect  mislead  them^ 
it  does  not  furnish  any  material  ground  on  which  the  pre- 
sent verdict  can  properly  be  set  aside. 

The  Nona  RoUs,  and  the  Ecclesiastical  Survey 9  are 
open  to  pretty  nearly  the  same  observation.  The  Nona 
Rolls  followed  the  taxation  of  Pope  Nicholas;  and  the  Ec-^ 
elesiastical  Survey  putsthe  value  of  the  property  in  question 
at  about  17  marks  and  a  fraction,  raising  it  considerably 
higher  certainly  than  it  was  in  Pope  Nicholas*  Taxation. 
There  were  two  or  three  inquisitions  about  that  period^ 
which  were  presented  to  the  consideration  of  the  Jury^ 
and  from  which  it  was  inferred,  that  the  value  of  the  pro* 
perty  in  question  was  so  inconsiderable  at  that  period,  that 
it  was  impossible  there  could  have  been  SI.  &s.  8d.  payable 
by  way  of  composition  for  the  tithe.  Now,  when  we  look 
at  the  value  which  is  put  on  the  amount  of  the  property 
to  which  these  inquisitions  refer,  it  certainly  appears,  that, 
in  several  instances,  they  put  the  value  so  low,  that  I  am 
not  surprised  that  a  Jury  should  consider  that  they  could 
not  place  any  reliance  upon  them. 

The  bailifTs  accounts  were  materially  pressed  upon  our 
consideration,  and  I  think  they  admit  of  plain  and  easy 
answers.  They  were  produced  for  the  purpose  of  satis- 
fying the  Court,  that,  from  the  rents  with  which  the  bailiff 
charged  himself,  it  was  impossible  that  the  whole  property 
could,  at  that  period  of  time,  have  been  of  such  an  amount^ 
as  could  in  any  respect  make  3/.  6s.  8d.  a  reasonable  com*^ 
pensation  for  the  tithes;  and  they  were  adduced  also  for 
the  purpose  of  implying,  that,  if  the  sum  of  S/.  6^.  8d.  was 
at  that  time  payable,  it  was  to  be  expected  that  the  bailiff, 
in  discharging  himself  in  his  account,  would  have  taken 
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1631.  notice*of  the  payments  in  discharge  of  that  sum  of  money. 
NoWy'inibe  first  place,  when  wejook  at  the  bailiflTs  ac- 
countsy  with  what  does  the  bailiff  debit  bimBelf ?  He  de- 
bits himself  with  8L8s.  4fd.  for  the  farm  and  the  agistment 
ofthe  park  then  demised.  The  first  question  I  would  ask 
on  ihat  is,  what  was  the  extent. of  that  park?  Waa  it  the 
whole  327. tmteB,  or  not?  On  .that  this. document  is  per- 
fectly silent?  It  might,  be  that  park  which  had  been  men- 
tioned in  the  early  inquisition  as  being  30  acres^  and  of 
much,  smaller  dimensions  and  extent  than  that  which  now 
bas.acquired  the  name,  and  passes  by  .the  name  of  AUes- 
ley  Park,  containing  327  acres.  /Therefore^  we  #re  at  a 
loss  to  know,  in  .these,  bailiff's  ao^ounts,  what  was  the.  ex- 
tent of  >  the  agistment  of  thje.pArk*  W.d)»  then,  .what  jb 
meant  by  the  agistment?  Does  that. give  to  the  tenant 
the  full  possession  ef  thciland,  the.  sole  and  exclusive  pc- 
cupation,  withaU  the i pasturage  .and  all  the.priyilegea?r^ 
does  it  merely  give  him^at  certain:  periods  of  the  year,  the 
power  of  turning  in. his  cattle,  and  feeding  tb^m  on.  the 
grass  ?  Is  .the  ithole  of  it>  in  .the  first  place,  in  pastiurage? 
Is  there  to  be  no  hay.  made?  Is  the  lord  to  be  excluded! 
All  this  would  depend  on  the  bargain.. which  the  bailiff 
from  time  to  time  made  on  behalf  of  his  lord  jvith  the.  per- 
Bon  hiring  the  agistment.  The  agieytment  may  imply,  .that 
the  lord  is  to  have  his  hay,. that  the  lord  is  to  be  at  liberty 
to  turn  in  cattle  of  his  own;  but  that,  aubject  to  the  lord.'s 
rights  in  these  respects,  the  tenant,  or  person  to  whom  the 
agistment  is  let,  shall  have  the  power  of  turning  in  and 
taking  cattle  of  other  persons.  Naw,  owsidering  ^  the 
loose  language  in  which  the  agistment  .of  theupark  is  inen- 
tioned,  and  without  knowing  what  was  meant:  hy  the  park 
at  that  period  of  time,  these  bailili*'s  aeeounta  do  not  seem 
to  me  to  furnish  any  ground  which  enables  me  to  say  dis- 
tinctly for  what  that  sum  of  8/.  3^.  4sd.  was  paid.  Butit4s 
fiaid,„that,  if  this  payment  was  at  that  time  made,  it  is  na- 
tural to.  expect  that  the  bailiff  would  have  dftschargod  lum- 
aelf,  by.  shewing  that,  he  had  made  that  payment;  >  that, 
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however,  ifrould  €lepend  on  this,  whether  he  was  fo  be  the  )Bdl . 
band  by  ni^hich  the  payment  was  tb  be  made.  It  might  g^^^ 
Tie,  that  the  person  to  whomthe  agistment  was  let/ might,  «• 

by  the'bargttin,  be  the  person^to  tpay  this  8/.  6s.  Sd.,  or  it 
might  be/thilt  the  receirer,  to  whom  the 'bailiff  flroih  time 
to  time  mad^  his  payments,  was  -the  person  by  whom  the 
8/.  6s.  8d.  was' to  be  paid;  for  ft  will'appear,  that,  in  every 
one'of  those  documents,  theYe  is  a  balance  paid'by^the 
bailiff  toUhere<ieiver,  and  it  is  quite^as  natural  to  suppose 
that  the  i^^iv^r  would  be  the  person  by  •whom  <  this*  S&iGs. 
8dl  was  to  be  paid,  as  thut  it-should  be  paid  by  the  bailiff. 

Having  ^Made  these  observations  with  respect  to  the  ef- 
fect of  the*  baiUff'a  entries,  I  now  come  to  the*  consideration 
of  the  leases' in' tblB'  time  of  Edward  the  6th,  and  of  PhiUp 
and  Mary 9  tmd  *Uie''coliveyance  dr*  mortgage  for  6002. 
Now  the  lease'is  at  a  l^iit  6(9QL'per<mif^um^  but  whether 
liny  fine  was  paid  does  not  appear.  The  lease  itsielf  is 
not  prododed,  and  we  Ate  ignorant  whether  it  is  in  exist" 
-ence^  «it  what  lands  it  cdmprehended.  ^  It  hhs  been  assumed 
that  the  teade  <iontatned  the  whole  327  acres,  and  it  might 
do  so,  bikt  it  is  very  doubtfiil ;  "what  is  professed  to  be  grant- 
ed by  it,  is,  wh^t  at  that  tinlke  was  AUestey  iVrrit,  iddoscd 
ynih  pal^s;  whether  the  whole '33T acres' or  less, 'it  is  im*- 
{iossible^to  say:  and  this  idoes  not^ftimish  a  suffiisent 
gt^tHffid  for  a  Y)ew  trial. 

<rhe  second  lease,  which  was 'granted  at  40/.  a^year,'is^^ 
'tease  grafitljd  in  consideration,  not^only  of  that  r6nt,.but 
duo  of  a  certain  sum  of  money  to  the  ^aid  Lord  Aberga*- 
^eenny  in  his  need  disbursed;  what  proportion,  therefore, 
Wiight  be  paid  by  way  of  fine,  in  order  to  get  that  lease,  is  a 
point  on  which  this  evidence  fails.  The  exteat  of  what  is 
granted  by  that  lease  depends  on  what  was  the  extent  of  the 
inclosed  park  at  that  time:  whether  that  did  or  did  not  in- 
clude the  327  acres.  Op  whether  it  applied  oidy  to  a  limited 
'district,  is  a  point  on  which  the  evidence  in  the  case  leaves 
tis  entirely,  as  it  seems  to  me,  in  the  dark.  And  I  think, 
in  that  respect,  it  does  not  furnish  a  ground  on  which  we 
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1831.  can  safely  act.  The  conveyance  is  a  conveyance  by  wa^ 
of  mortgage,  in  consideration 'of  the  sum  of  400/.  lent;  and 
there  is  a  stipulation  for  the  payment  of  200/.  more,  if 
Lord  Abergavenny  shall  not  make  his  payment  within  th^ 
period  of  time,  within  which,  according  to  the  stipulation 
in  the  mortgage,  it  was  required  he  should  make  it; 
and  in  that  event  the  mortgagee  is,  on  the  payment  of 
200/.  in  addition,  to  be  entitled  to  claim  a  conveyance  of 
the  estate*  Now,  what  is  it  that  this  instrument  passes! 
If  it  applies  to  the  whole  327  acres,  I  admit  that  it  would 
be  a  strong  document  against  the  present  verdict,  for  it 
would  shew  that>  at  that  period  of  time,  600/.  was  con- 
sidered as  being  the  full  value  of  the  property  in  question. 
But  it  seems  to  me  to  admit  of  a  fair  matter  of  doubt,  whe* 
ther  it  does  apply  to  the  whole  of  the  327  acres  or  not*  I 
am  of  opinion,  therefore,  that  that  instrument  does  not 
furnish  any  solid,  safe,  or  satisfactory  ground,  on  which 
we  can  say,  that  this  verdict  ought  to  be  dbturbed. 

Looking  at  all  the  documents,  it  seems  to  me,  that  no- 
thing furnishes  any  -thing  like  a  substantial  ground  for 
questioning  the  propriety  of  the  present  verdict,  except 
the  Taxation  of  Pope  Nicholas^  where  the  value  of  the 
whole  living  is  described  as  being  twelve  marks,  the  Nona: 
JRoUsp  the  Ecclesiasiical  Survey ^  and  this  mortgage.  They 
do  not,  however,  as  it  seems  to  me,  furnish  any  satisfactory 
ground  upon  which  we  can  approach  to  any  thing  like  cer- 
tainty that  the  present  verdict  is  wrong,  or  that  a  differ- 
ent Jury  ought  not  to  come  to  a  similar  conclusion,  or  that 
A  contrary  conclusion  would  be  one  which  would  ultimate- 
ly decide  what  would  be  just  between  the  parties.  I  am 
therefore  of  opinion,  that  this  rule  ought  to  be  discharg- 
ed. 

Garrow.B. — I  entirely  agree  with  all  the  reasoning  of 
the  Lord  Chief  Baron  and  my  brother  Bayley^  on  the 
several  documents  and  on  the  evidence  which  has  been 
submitted  to  the  Jury ;  and  I  shall  confine  myself  to  the 
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obsenration  pressed  on  tlie  Court,  of  the  yerdict*8  being  iB3l. 
unsatisfactory,  from  what  fell  from  the  learned  Judge  who  ^^^^ 
tried    the  issue.      The  ground  of  complaint  was,  that  ^' 

his  Lordship  left  the  Jury  so  impressed  with  his  opin- 
ion, that  it  was  not  their  finding.  Now,  it  appears  that 
the  documents  were  not  in  any  manner  withdrawn  from 
the  consideration  of  the  Jury,  and  that  the  Judge  told 
them,  that,  according  to  the  impression  on  their  minds  of 
the  accuracy  or  inaccuracy  of  those  documents,  they  would 
find  either  the  one  way  or  the  other.  Is  it  to  be  suppos- 
ed that  a  Judge  is  to  be  a  mere  note  taker,  and  never  to 
express  his  opinion?  If  such  a  rule  could  prevail.  Juries 
and  Judges  would  indeed  have  reason  to  complain,  and 
so  would  the  Court  directing  the  issue.  I  know  that  Lord 
Eldon  has  said,  and  acted  upon  it,  that  a  verdict  was  unsatis- 
factory and  must  go  back  again,  unless  the  Judge  who  tried 
it  assisted  the  Jury  both  as  to  the  law  and  as  to  the  facts 
of  the  case.  I  think  this  verdict  ought  not  to  be  set  aside; 
and  that  a  new  trial  ought  not  to  be  granted. 

Vauohan,  B. — Having  listened  with  earnest  attention 
to  the  very  able  arguments  that  have  been  addressed  to 
the  Court  in  support  of  this  rule,  and  having  also  listened 
to  the  elaborate  judgments  given  by  my  learned  brothers 
who  have  preceded  me,  I  am  of  opinion  that  this  rule 
ought  to  be  discharged.  I  do  not  regret  that  this  has  been 
made  the  subject  of  much  discussion,  because  it  is  not 
enough  merely  that  justice  should  be  administered  between 
the  parties,  but  it  is  desirable  that  it  should  be  adminis- 
tered according  to  their  just  and  reasonable  expectations. 

This  is  an  issue  directed  by  my  Lord  Chief  Baron,  for 
the  purpose  of  satisfying  his  conscience,  and  with  a  view 
to  assist  him  in  administering  that  relief  in  equity,  to  which 
the  parties  to  the  bill  may  ultimately  appear  to  be  entitled. 
I  take  it  to  be  clear,  that  it  was  competent  to  my  Lord 
Chief  Baron,  if  he  had  been  so  disposed,  to  have  assumed 

VOL.  I.  s 
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1831.  to  himself  the  deftenninatkm  of  every  mfttte?  a/f  liet  sug- 
gested by  this  record ;  bat  it  bus  been  the  prkMce,  more 
especially  of  kte  years,  to  send  thetfe  tnatters  to  the  consi- 
deration of  a  Jury. 

It  will  be  remembered,  however,  that  the  point  to  be 
decided  on  this  issue  is  a  pure  matter  of  fact :  the  issue 
being,  whether  a  certain  tract  or  district  of  land,  compris- 
ing about  SS7  acres,  called  AUesley  Park,  was  er  was  not 
covered  by  a  modus  or  money  payment  of  SL  Ga.  Sd. 

That  issue  involved  two  propositions,  ^r^,  the  identity 
of  the  hund,  because  it  certainly  was  incumbent  on  the  plain- 
tiffs to  shew  that  the  modus  applied  to  the  particular  laends 
which  were  referred  to  in  the  proceedings  In  equity;  and 
it  was  necessary  to  shew  that  these  particular  lands  were 
the  subject  of  this  money  payment  And,  seemuBy^  the 
antiquity  of  the  payment,  it  being  necessary  to  shew  that 
this  payment  had  existed  from  time  immemorial.  The  af- 
^rmative  of  the  issue  was  upon  the  plaintiffs  at  law,  the 
defendants  in  equity;  and  being  on  them,  it  was  hicuinbent 
on  the  plaintiffs,  beyond  all  question,  to  make  out  these 
two  propositions  to  the  satisfaction  of  the  Jury. 

It  appears  to  me,  that  the  plaintiffs  at  law  hiave  establish- 
ed both  these  propositions  in  the  only  ^rayin  which  they 
could  be  established,  affirmatively  and  negatively*i--iDega- 
tively,  by  shewing  that  no  tithes  in  kind  had  ever,  in  the 
memory  of  the  oldest  witness  that  was  called,  been  paid; 
and  affirmatively,  by  shewing  that  this  money  payment  had 
been  made  uniformly,  without  interruption,  for  along  sue* 
cession  of  years,  extending,  according  to  the  evidence, 
beyond  all  question,  if  not  as  far  back  as  169S,  Certainly 
as  far  back  as  1698.  This  appears  to  me  to  difier  from  all 
the  cases  that  have  come  before  me ;  for  I  must  say  I  never, 
in  the  whole  course  of  my  experience,  saw  any  proof  sd 
strong,  so  clear,  I  had  almost  said,  so  irresistible,  as  that 
adduced  in  this  case.  From  the  fact  of  this  payment  hav- 
ing been  made  for  the  period  during  which  it  was  proved  to 
have  been  made,  namely,  for  ISOor  140  years,  the  Jury  Would 
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be  called  upon  to  conclude  that  it  had  existence  beyond         1B31. 
the  time  of  legal  memory,  unless  there  was  the  most  dis- 
tinct, clear,  and  satisfactory  evidence  to  prove  the  origin 
of  that  payment  at  a  subsequent  period. 

With  respect  to  the  boundaries,  how  were  they  proved? 
Witnesses  were  called,  who  traced  them  out  in  a  map, 
with  as  much  accuracy  as  could  possibly  be  expected  at  this 
period.  It  is  difficult,  perhaps,  at  this  time,  to  account  for 
the  internal  boundaries,  but  it  is  not  unlikely  they  were  in- 
closures  in  the  park.  It  does  not  appear  to  me  that  there 
was  any  contradictory  evidence ;  for  it  must  be  remember- 
ed, that  the  issue  was  not  what  was  anciently  the  limit  of 
AUesley  Park,  properly  so  called,  but  what  was  the  limit 
of  the  district  known  by  the  name  of  Alksley  Park,  for 
which  this  payment  had  been  made.  Now,  as  has  been  ob- 
lenred,  it  is  perfectly  consistent  with  the  plaintiff's  eiddence, 
that  the  park  might  anciently  have  consisted  of  thirty  acres 
oidy ;  and  still  it  does  not  follow  that  this  payment  might  not 
anciently  have  covered  a  much  larger  portion  of  land. 

Suppoinng  it  to  be  reasonably  made  out,  that  this  pay- 
ment applies  to  the  district  called  AUesley  Park,  of  the 
extent  of  327  acres,  is  it  then  to  be  inferred  that  this  pay- 
ment is  too  large,  under  the  circumstances?  In  other  words, 
is  this  a  rank  modus?  The  amount  is  about  Z^d,  an  acre. 
The  documents  relied  on  by  the  defendant  to  negative  the 
presumption  that  this  payment  had  continued  immemorial- 
Ij,  toe.  Pope  Nicholas*  Taxaiion,  the  Ecclesiastical  Sur- 
nejf,  the  NatuB  Rolls,  and  the  bailiff**s  accoimts.  Rank- 
neas  is  always  matter  of  evidence*  If  the  payment  be 
very  high,  it  is  strong  evidence,  and  furnishes  a  presump- 
tion and  an  inference  that  it  is  not  immemoriaL  If,  on  the 
other  hand,  the  payment  is  what  appears  to  be  extreme- 
ly low,  that  again  raises  a  doubt  upon  it.  But  all  this  is 
for  the  consideration  of  the  Jury.  The  subject  of  rank- 
ness  has  been  brought  under  discussion  in  many  cases. 
There  are  two  to  which  I  will  particularly  allude.     In  tlie 
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1831.  case  of  0*Cannar  v.  Cook  (a) ,  a  farm  modus  of  901.  was 
insisted  on  as  covering  400  acres;  that  was  a  shilling  for 
every  acre.  The  Lord  Chancellor  thought  it  extremely 
large,  but,  on  its  being  urged  before  him,  that,  sending  it 
to  a  trial,  was  only  sending  it  to  the  prejudice  of  a  Jury, 
(Lord  Kenyon^  when  at  the  Rolls,  having  been  supposed 
to  have  said,  on  one  occasion — It  is  not  sending  it  to  the 
judgment,  but  to  the  prejudices  of  the  Jury),  his  Lordship 
said  '^  I  cannot  suppose  there  is  any  prejudice  in  a  tribu- 
nal appointed  according  to  the  constitution  of  the  country 
to  try  the  fact."  "  I  send  it  to  their  judgment,  and  ask  them 
what  they  think,  upon  their  conscience  directed  by  their 
oath."  The  Lord  Chancellor,  impressed  with  a  notion 
that  it  was  a  very  large  modus,  sent  it  down;  and  the 
Jury  found  the  modus.  There  was  a  motion  for  a  new  trial, 
and  one  of  the  grounds  on  which  it  was  founded  was,  that 
the  learned  Judge  who  tried  the  clause  had  not  given  due 
weight  to  the  Taxation  of  Pope  Nicholas.  It  is  very  much 
to  be  lamented  that  different  Judges  attach  such  different 
credit  to  this  document.  Some  Judges  have  given  more 
weight  to  it  than  others,  but  I  never  heard  one  hold  it  to 
be  conclusive ;  and  in  all  instances  where  it  has  been  laid 
before  the  Jury,  it  has  been  left  for  them,  under  the  cir- 
cumstances, to  decide  upon  the  weight  due  to  it.  On 
the  application  for  a  new  trial  in  O'Connor  v.  Coot,  it  was 
also  said,  that  further  evidence  had  been  discovered;  and 
the  Lord  Chancellor  sent  it  down  to  a  second  inquiry, 
thinking,  undoubtedly,  the  payment  was  very  large;  but 
chiefly  on  the  ground  that  it  was  a  question  whether  the  dis- 
trict covered  by  the  modus  was  not  a  part  of  another  hamlet, 
and,  therefore,  whether  it  might  not  extend  to  a  larger 
district  than  the  400  acres.  It  went  down  a  second  time, 
the  Jury  were  of  the  same  opinion  as  the  former  Jury,  and 
they  affirmed  this  modus  of  Is.  per  acre.  Upon  this,  a 
third  application  was  made  to  the  Lord  Chancellor,  which 
he  rejected,  and  established  the  modus.     It  had  been  de- 

(fl)  6  Ves.  666;  8  Id.  636;  2  E.  &  Y.  498. 
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cicled  by  the  tribunal  which  was  competent  to  decide  it;  it         1831. 
was  a  matter  of  fact;  there  was  no  imputation  against  the 
Judge  that  he  had  not  done  his  duty.  The  verdict  stood^ 
and  a  decree  was  made  upon  it. 

There  was  another  case,  of  Fermer  v.  Laraine  (a),  in 
which  a  &rm  modus  was  insisted  to  cover  about  200  acres  of 
land,  and  which,  I  think,  amounted  to  about  7d,  orSd.  an 
acre.  It  was  the  case  of  the  rectory  of  Normanton,  in 
Leicestershire,  There  the  question  of  value  introduced 
the  Taxation  of  Pope  Nicholas  and  the  Ecclesiastical 
Surveys  and  one  party  undertook  to  demonstrate,  that  the 
tithes  had  been  rendered  in  kind ;  and  for  that  purpose  a 
lease  of  the  tithes,  in  the  time  of  Charles  the  2nd,  was  pro- 
duced, and  there  was  a  great  deal  of  discussion  upon  the 
question,  whether  a  lease  of  the  tithes  would  not  be  the 
proper  mode  of  demising  them,  even  if  covered  by  a  mo- 
dus. The  Jury  found  a  verdict  fot  the  rector,  and  an  ap- 
plication was  made  for  a  new  trial.  A  new  trial  was  grant- 
ed, the  cause  went  down  a  second  time,  and  the  Jury  again 
found  for  the  rector.  Another  appUcation  was  made  for 
a  Dew  trial,  and  then  the  parties  compromised  it;  but  it 
was  twice  tried.  That  was  a  case  of  a  verdict  in  accord- 
ance with  the  opinion  of  the  Court;  and  notwithstanding 
those  documents,  the  evidence  being  very  strong  on  the 
subject  of  the  modus,  the  Court  granted  a  new  trial.  Un- 
der these  circumstances,  therefore,  my  mind  is  not  at  all 
embarrassed  with  the  consideration  of  rankness;  for  this 
modus  may  have  existed  from  time  immemorial,  though  it 
cover  a  dbtrict  of  327  acres,  amounting,  as  it  does,  only 
to  2ic/.  an  acre.  A  distinction,  in  all  cases,  has  been  taken 
between  what  is  called  a  farm  modus,  and  a  modus  for 
a  particular  article,  where  you  may,  by  reference  to  books, 
ascertain  pretty  nearly  what  the  value  of  the  particular  ar- 
ticle was  at  the  time.  I  am  not  sure  that  twelve  men  may 
not  bonesdy  differ  in  the  inference  to  be  drawn  from  the 

(if)  Not  reported. 
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1831.  evidence  on  the  one  side  and  on  the  other;  bat  that  is  not 
enough,  unless  we  can  see  distinctly,  that  injustice  has  been 
done,  and  that  the  Jury  have  come  to  a  wrong  conclusioD. 
In  the  present  case,  not  seeing  that  the  Jury  have  come  to 
a  wrong  conclusion,  I  am  not  prepared  to  say,  that  their 
judgment  ought  to  be  reversed.  Under  these  circum- 
stances, I  think  that  the  rule  must  be  discharged. 

Rule  discharged. 


The  cause  came  on  to  be  heard  on  the  posiea,  on  the 
2Srd  January,  1831,  when  Mr.  Boteler  and  Mr.  GriffUh 
Richards f  for  the  defendants,  argued  that  the  bill  must 
be  dismissed  with  costs  as  to  AUesley  Pari,  it  being  a 
general  rule  that  costs  followed  the  result  of  the  issue. 


Mr.  Simpkinson,  and  Mr.  Duckworth^  for  the 
contended  that  the  issue  was  not  directed,  because  the 
rector  claimed  it  as  a  matter  of  right,  but  because  the 
question  was  a  very  doubtful  one,  and  very  different  opin- 
ions had  been  entertained  respecting  the  credit  due  to  the 
ancient  documents;  and  that,  though  the  plaintiff  had,  in 
the  result,  failed,  yet  he  had  a  fair  case  for  instituting  the 
suit.  Sullen  v.  Michel  (a),  and  Drake  v.  Smyik  (6),  were 
cited. 

The  Lord  Chief  Baron  (Lord  Lyndhursi)  dedded,  that 
the  bill  ought  to  be  dismissed,  so  far  as  respected  AUedey 
Park,  with  costs. 

On  the  following  day,  the  Lord  Chief  Baron  said,  be 
had  spoken  with  two  of  the  Judges  before  whom  the  ap- 
plication for  a  new  trial  was  made,  and  that  they  fully  con- 
curred in  the  view  which  he  had  taken  as  to  the  mode  of 
directing  the  payment  of  the  costs. 


(«)  4  Dow,  297;  2  Price,  399;  3  E.  &  Y.  75?. 
(6)  3E.  &Y.  1187. 
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MEMORANDA. 

Hilary  Term,  in  thi6  year  (18S1),  commenced,  under 
die  late  act  (a),  on  Tuesday ^  the  11th  January ^  and  the 
Equity  Court  tat  on  the  following  day. 

In  the  beginning  of  the  Term,  Sir  William  Alexander 
resigned  the  o£Sce  of  Lord  Chief  Baron,  and  was  succeed- 
ed by  the  Right  Honourable  John  Singleion^  Lord  Lynd^ 
hurst 9  Baron  Lyndhursi,  of  Lyndhursi,  in  the  county  of 
Southampton. 

On  Saturday 9  the  iSth  January,  $ir  Wm.  Alexander 
sat  for  the  last  time  to  hear  to  a  conclusion  a  motion  which 
had  been  partly  h^ard  by  hiqfi,  and  which  was  the  only 
business  he  had  not  decided.  Having  given  judgment, 
his  Lordship  ifas  about  to  retire ;  when  Mr.  Jervis,  in  the 
name  of  the  bar,  addressed  him  in  the  following  terms:  — 

<<  My  Lord,^-*I  am  desired  to  ezpreis  our  deep  regret 
at  your  Lordship's  retirement  from  the  high  office  of  Lord 
Chief  Baron  of  this  Court,  an  office  which  your  Lordship 
has  held  long  enough  to  impress  us  with  the  most  profound 
sentiments  of  respect  for  your  great  attainments  as  a  Judge 
in  equity,  and  gratitude  for  the  uniform  kindness  and  ur- 
banity with  which  you  have  conducted  yourself  towards 
the  members  of  this  bar,  but  which  your  Lordship  has 
held  for  too  short  a  time,  we  lament  to  say,  to  render 
diis  branch  of  the  Court,  as  we  feel  it  otherwise  would 
have  been,  one  of  the  most  efficient  Courts  of  equity  in 
Westminster  HaU.  We  regret  that  the  various  duties  of 
the  circmt  have  been  found  to  be  inconsistent  with  the 
state  of  your  Lordship's  health,  as  we  understand  this  to 

(a)  \  WiU.  4,  c.  70. 
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1831;  be  the  sole  cause  of  your  Lordship's  lamented  retirement. 
^  '  '  But  we  hope  your  Lordship's  retirement  into  private  life 
will  be  conducive  to  the  establishment  of  your  health,  and 
that  you  will  continue  to  live  many  years,  animiited  by  the 
recollection  of  the  manner  in  which  you  have  fidfilled  the 
duties  of  the  office  which  you  are  now  about  to  resign, 
cheered  by  the  affection  of  many  friends,  and  solaced  by 
the  consolation,  that  you  enjoy  the  regard  and  esteem  of 
every  member  of  the  profession  of  which  you  have  been 
so  long  a  distinguished  ornament*" 

• 

To  which  his  Lordship  was  pleased  to  answer — 

'*  I  am  totally  unprepared  for  this,  I  cannot  sufficiently 
express  the  genuine  sentiments  of  gratitude  which  I  feel 
upon  this  occasion.  I  am  persuaded  you  will  think  that  it 
is  not  an  unwise  measure  to  place  a  short  interval  betwe^i 
the  agitations  of  life  and  the  grave.  I  am  persuaded  you 
will  think  also,  that  it  is  a  wise  precaution  to  retire  from 
great,  important,  and  anxious  public  duties,  while  I  feel  that 
the  faculties  .of  my  mind  are  quite  unimpaired,  though  I 
am  sensible  (much  more  than  any  of  my  friends  can  be) 
of  the  approach  of  corporeal  weakness. 

'^  With  respect  to  my  conduct  to  the  bar,  it  would  have 
been  a  strange  measure  on  my  part,  if,  to  a  bar  possess- 
ing high  education  and  the  perfect  manners  of  genr 
tlemen,  I  could  have  behaved  in  any  other  manner  than 
that  which  I  have  upon  every  occasion  intended.  With 
regard  to  my  judgments,  I  have  to  reflect,  that,  if  they 
have  had  the  good  fortune  to  obtain  any  reputation,  it 
b  not  to  myself  alone  that  it  is  owing.  I  am  indebted  for 
it  to  the  great  learning,  the  great  industry,  and  the  great 
talent  which  have  constantiy  been  exerted  before  m^ 
which  have  given  me  all  the  information  that  was  necessa- 
ry to  my  functions,  and  enabled  me  (if  I  have  been  for- 
tunate enough  tu  do  so)  to  execute  them  in  a  manner  in 
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which  justice  has  been  done  to  the  public.     And  I  J^ave      ^  ^^^'' 
only,  Mr.  Jervis,  to  return  my  thanks  to  you  for  the  kind 
sentiments  which  you  have  expressed  on  this  occasion; 
and  to  assure  you  that  gratitude  will  be  the  last  sentiment 
which  will  operate  with  me  before  I  descend  to  the  grave.*' 

On  Tuesday f  the  17th  of  January,  Lord  Lyndhurst, 
having  taken  the  oaths,  took  his  seat  in  the  outer  Court  as 
Lord  Chief  Baron;  and,  on  the  following  day,  his  Lordship 
sat,  for  the  first  time,  in  the  Equity  Court. 

During  the  vacation  after  Michaelmas  Term,  Robert 
Spankie,  Esq.,  Serjeant-at-law,  received  a  patent  of  pre- 
cedence to  rank  after  Frederick  PoUocJk,  Esq.,  King's 
Counsel;  and  2).  F.  Jones,  Esq.,  Serjeant-at-law,  also  re* 
ceived  a  patent  of  precedence  to  rank  after  the  Honourable 
C  E,  LaWf  King's  Counsel. 

In  the  same  vacation,  Thomas  Coliman,  Esq.,  was  ap- 
pointed one  of  his  Majesty's  Coimsel  learned  in  the  law, 
and  the  Honourable  C.  E.Law,  King's  Counsel,  was  elect- 
ed Common  Serjeant  o{  London,  in  the  place  of  Sir  Thomas 
Denman,  appointed  his  Majesty's  Attorney-Greneral. 
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JanASih,  WlLLIAMS  V.  JoNES. 

Feb.  14/A.  p_ 

Bin  by  the  pur-  1  HE  bill,  in  this  case,  stated  the  tide  of  the  Tiear  to  the 

Murtfon  ofShes  ^^^^^^*  S^^^  ™d  sumJI,  of  the  parish ;  and  that,  being  so 

for  three  years,  entitled,  the  vicar  caused  the  tithes  to  be  put  up  to  sale 

against  an  occu- 
pier, for  an  ac-  for  three  years,  by  auction ;  at  which  auction  the 


&^n!"  irwas  became  the  purchaser  of  the  tithes  of  the  lands  mentioned 
oigected,  that,     {„  the  bill,  for  three  years.    The  bill  then  stated  the  deaA 

tithes  lying  in  '  ^ 

grant,  the  plain-  of  the  vicar  before  the  expiration  of  the  three  jwn$  and 

by 'parol,  could  ^^^  presentation,  institution,  and  induction  of  his  sucoes- 

Ihe  s"u,°bSt"the  ^^'  "**  ***  *®  succeedmg  vicar  had  confiimed  the  lettmg 

tithe  owners  of  the  tithes  for  the  remainder  of  the  three  years.    The 

having  been         ••ni  ••■  •  t»     •      %      m 

originally  made  biU  sought  an  account  against  the  occupier  of  toe  landa 
tibe^nOtTand^on  ^^  Certain  tithes,  and  satisfaction  for  the  same;  and  sog* 
Sr^^^dTthr  S®^^''"^  *  pretence  by  the  occupier,  that,  the  demise  of  tiie 
Court  supported  tithcs  being  by  parol,  the  plaintiff  had  no  title,  charged* 
titfe,^and  de^  tiiat  the  personal  representatives  of  the  late  vicar,  and  die 
^^^°  *^'      present  vicar,  confirmed  the  demise,  and  did  not  claim  wof 

interest  in  the  tithes  for  the  three  years.  The  bill  alao 
charged  the  render  of  some  tithes  by  the  occupier  to  the 
plaintiff.  The  present  vicar  and  the  personal  represents^ 
tives  of  the  late  vicar  were  made  defendants. 

The  defendant,  the  occupier,  by  his  answer,  put  the 
plaintiff  to  the  proof  of  his  title.  He,  however,  stated  that 
he  had  set  and  rendered  some  tithes,  and  that  he  had  ten- 
dered the  value  of  the  tithes  sought  by  the  bill. 

The  defendants,  the  present  vicar,  and  the  personal  re- 
presentatives of  the  late  vicar,  by  their  answers,  disclaim- 
ed all  interest  in  the  tithes  during  the  three  years. 

The  plaintiff,  upon  the  filing  of  the  disclaimer,  dismiss- 
ed his  bill  as  against  the  present  vicar  and  the  representa- 
tives of  the  late  vicar,  and  brought  his  suit  to  a  hearing 
against  the  occupier  only. 

No  evidence  was  entered  into  by  the  plaintiff,  but  the 
defendant  entered  into  evidence  to  prove  the  setting  out 
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of  some  of  the  tithes^  and  the  tender  of  satisfaction  of  other         1831. 
tithes  demanded  by  the  bill. 

Upon  the  opening  of  the  plaintiff's  case,  it  was  object- 
ed, that,  the  plaintiff  claiming  under  a  parol  demise  of 
tithes,  the  bill  must  be  dismissed  with  costs. 

Mr.  SimpUtuan,  and  Mr.  Younge,  for  the  plaintiff.— In 
this  case,  whatever  objection  might  have  arisen  respect* 
ing  the  tithes  being  demised  by  parol,  was  removed  by 
the  confirmation  of  the  present  vicar  and  the  representa* 
tives  of  the  late  vicar;  and,  as  they  disclaim  aU  interest  in 
the  tithes,  the  plaintiff  is  entitled  to  recover  them.  In 
Jackson  v.  Benson{a),  where  the  bill  merely  alleged  that  the 
impropriate  rector  demised  the  tithes,  without  stating  whe- 
ther by  deed  or  parol,  on  demurrer  for  want  of  title,  the 
plaintiff  was  allowed  to  amend  by  adding  the  impropriate 
rector  as  a  party.  So,  in  Henning  v.  Willis  (6),  on  a  demur- 
rer for  want  of  title,  the  plaintiff  submitted  to  the  demur- 
rer, and  by  amendment  made  the  owner  of  the  tithes  a  co- 
defendant;  and  a  tender  having  been  made  of  the  value  of 
the  tithes  before  the  amendment,  the  Court,  on  the  hear- 
ing, decreed  the  tithes  to  the  plaintiff,  but  compelled 
the  plaintiff  to  pay  costs  to  the  defendant,  because,  at  the 
time  of  the  tender,  the  plaintiff  had  no  title.  In  the  pre- 
sent case  the  parties,  who,  supposing  there  had  not  been 
any  agreement,  would  have  been  entitled  to  the  tithes, 
were  made  parties;  and,  though  the  bill  has  been  dismiss- 
ed as  against  them,  their  answer  and  disclaimer  are  upon 
the  records  of  the  Court.  The  agreement  under  which 
the  plaintiff  claims  the  lease  has  long  since  expired,  and 
the  Court  is  not  called  upon  to  give  effect  to  it,  as  if  it  were 
an  agreement  for  a  lease  for  the  time  to  come.  The  de^ 
fendants  admit  that  they  have  accounted  with  the  plaintiff 


(a)  M'Clel.  62;  13  Price,  131 ;  3  E.  &  Y.  1121. 

(b)  3  Wood,  29;  2  E.  &  Y.  188. 
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1831.         for  some  of  the  tithes;  and  there  is  therefore  a  clear  ad- 
mission  by  them  of  the  plaintiff's  title. 

Mr.  Jervis,  and  Mr.  Wilbraham^  for  the  defendants. — ^It 
is  a  settled  point,  that  there  cannot  be  a  lease  by  parol  of 
tithes,  which,  as  incorporeal  hereditaments,  lie  only  in  grant. 
It  does  not  appear  in  Jackson  v.  Benson  bow  the  claim  was 
made  out;  here,  it  appears,  upon  the  plaintiff's  own  shew- 
ing, that  the  lease  was  by  parol.     In  Henning  v.  WUUSf  it 
appears  that  the  amendment  was  by  adding  another  party, 
and  there  was  a  tender  before  the  amendment.    The  Court 
only  decreed  the  payment  of  the  money  tendered,  and  costs 
of  suit,  to  be  paid  by  the  plaintiff  to  the  defendant.     There 
is  no  substantial  difference  between  Henning  v.    WiUis 
and  the  present  case,  except  that  here  the  tender  was 
made  before  the  filing  of  the  bill.     The  plaintiff  ought  to 
have  brought  the  other  defendants  to  a  hearing:  their  an- 
swer and  disclaimer  cannot  be  read  as  evidence  against 
the  occupiers.  The  plaintiff  has  no  legal  title  to  the  tithes; 
he  is  a  mere  equitable  owner  of  the  tithes  under  the  agree- 
ment; the  occupier  has  nothing  to  do  with  the  equitable 
owner;  all  he  has  to  do  is,  to  account  with  the  legal  owner, 
who  is  not  now  before  the  Court. 

[Lord  Lyndhursty  C.  B. — It  seems  to  have  been  assum- 
ed in  Henning  v.  Willis^  that  it  was  suiHcient  to  make  the 
impropriator  a  party,  and  that  the  difficulty  would  be  ob- 
viated by  so  doing.] 

The  impropriator  or  the  vicar  cannot  be  bound  by  a  de- 
cree on  the  hearing  of  a  case  at  which  neither  are  present 

Simpkinson^  in  reply. — In  Jackson  v.  Benson^  tbe  permis- 
sion to  amend  was  general,  and  not  limited  to  the  making 
the  impropriator  a  co-plaintiff,  and  the  impropriator  might 
therefore  have  been  made  either  plaintiff  or  defendant. 
In  Henning  v.  Willis^  the  Court  must  have  thought  the 
plaintiff  entitled  to  maintain  the  suit,  because  they  decreed 
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him  the  payment  of  the  money  tendered.  Admitting  as  a  1831. 
general  rule  that  the  answer  of  one  defendant  cannot  be 
read  as  evidence  against  another  defendant,  still  the  Court 
will  take  judicial  notice  of  the  disclaimer,  and  will  not 
compel  a  plaintiff  to  bring  a  defendant  who  disclaims  to  a 
liearingy  at  great  unnecessary  expense. 

The  Court  took  time  to  consider. 

Lord  Lyndhurst,  L.  C.  B. — In  this  case,  it  was  ob-  Feb.  uth, 
jected  that  the  plaintiff  claimed  to  be  entitled  to  certain 
tithes  by  virtue  of  a  parol  demise;  and  it  was  contended, 
that  a  lessee  under  a  parol  demise  could  not  alone  main- 
tain a  suit  for  tithes.  It  seems  clear,  both  on  principle  and 
authority,  that  a  lessee  of  tithes  cannot  sue  for  them  with- 
out making  his  lessor  a  party ;  this  seems  to  be  established 
by  the  cases  which  were  cited  of  HenningY.  Willis,  and 
Jackson  v.  Benson.  In  Henning  v.  Willis,  the  defend- 
ant demurred  for  want  of  parties;  the  plaintiff  amended 
bis  bill  by  making  the  lessor  a  defendant,  and  prayed  that 
the  occupier  might  account  to  the  lessee,  his  co-defendant, 
and  that  what  should  be  found  due  might  be  paid  into 
Court  for  the  use  of  the  plaintiff;  and,  upon  this  amend- 
ment, the  cause  seems  to  have  proceeded  without  fur- 
ther objection,  and  it  was  finally  decided  on  a  different 
ground.  It  appears,  therefore,  that,  as  the  lessors  were 
originally  defendants,  this  case  might  have  been  supported 
on  the  authority  of  Henning  v.  Willis;  and  though  the 
form  of  the  prayer  in  the  present  case  is  different  from 
that  in  Henning  v.  fFiUis,  yet,  I  apprehend,  if  the  cir- 
cumstances warranted  it,  the  Court  might  have  given  the 
relief  under  the  general  prayer.  But  then,  it  has  been 
8ud,  that  the  defendants,  the  lessors,  having  disclaimed,  the 
bill  has  been  dismissed  as  against  them ;  and  that,  as  the 
disclaimer  cannot  be  read  as  against  the  other  defend- 
ants, no  such  decree  can  be  made.  I  apprehend  that  this 
makes  no  substantial  difference,  all  the  material  facts  are 
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admitted,  and  I  think  the  Court  may  take  notice  of  the 
disclaimer,  and  do  that  directly  which  it  did  drcuit- 
ously  in  Henning  v*  WilUs;  which,  I  think*  is,  in  sub- 
stance, the  same  with  the  present  case.  No  inconve- 
nience can  arise;  for  the  lessors,  after  their  disclaimer*  will 
never  be  allowed  to  set  up  any  claim  against  the  occupier 
for  the  tithes  in  question.  I  think,  therefore,  the  objec- 
tion must  be  over-ruled. 


Jan,  IBM,  The  Reverend  Alexander  Scott,  D.  D.,  Plaintiff, 

^m!2Aih.'  Christopher  Smelt,  Defendant. 

Where  the  oc-  J.  HE  bill  was  filed  by  the  plaintiff,  as  vicar  of  Catieriek 

SoiSVJfore  ^"  ^^®  county  of  Yorkf  against  the  defendant,  an  occupier 

the  lambing  ^f  lands  in  the  township  of  Appleton.  for  an  account  of  the 

season,  removed  '  ** 

his  ewes  to  part  titheable  matters  had  by  the  defendant  on  his  farm,  dur- 
another  pirUh,  ing  the  period  Stated  in  the  bill,  except  com,  grain,  and 
Ti^^'athL  fi^T  bay,  and  for  satisfaction  for  the  tithes.  The  bill  m  parti- 
cular charged  that  the  defendant,  in  order  to  defraud  the 
ing  season,  re-  plaintiff  of  the  tithes  of  lambs,  after  having  fed  the  ewes 
^mll  with  their  ^^r  a  Considerable  time,  and  nearly  the  whole  year,  on  the 
Umbs  to  that      ^\^  iaxm  and  lands,  had,  from  time  to  time  in  each  and 

part  of  his  farm 

on  which  they    evcry  year,  removed  the  said  ewes,  a  short  time  before 
been^dep4U(^ur^    their  lambing,  into  a  meadow  or  pasture  of  twenty  acres, 


pied  tithe  free 
and,  shortly 
after  the  lamb- 


M 'lirid  wma^n-  belonging  to  the  defendant,  in  the  adjoining  parish  of  JEfom- 

6y,  which  was  free  from  the  payment  of  small  tithes;  and  a 
short  time  after  the  lambing  of  the  said  ewes,^  in  each  and 
every  year,  the  defendant  caused  the  ewes  to  be  brought 
back  to  the  said  farm  and  lands  in  the  said  parish  of  Cai- 
terick,  together  with  the  lambs,  and  there  fed ;  and  that  the 


as  lived  remam 

ed  until  the 

next  shearing 

time,  and  then 

rendered  tithe 

of  wool  to  the 

vicar,  there 

being  no  direct 

evidence  of  the 

removal  being 

fraudulent,  and 

some  evidence  that  the  land  to  which  the  ewes  were  removed  to  drop  their  lambs  was  the  most 

convenient  for  the  purpose: — Held,  that  the  vicar  was  not  entitled  to  the  tithes  of  the  lambs,  and 

that  he  was  not  entitled  to  the  tithe  of  agistment  of  the  ewes,  from  the  time  of  their  last  shearing, 

down  to  their  removal  to  drop  their  lambs ;  but  that  the  tithe  of  wool  at  the  next  shearing  was  the 

whole  that  the  vicar  was  entitled  to. 
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defiendant  aUeged,  that  the  plaintiffhad  no  right  or  title  to         1831 . 
the  tidies  of  the  said  lambs  lambed  on  the  said  twenty  acres, 
dr  amy  satisfiustion  or  compensation  for  the  same. 

The  bill  charged  that  the  said  land  in  the  adjoining  pa- 
rish consisted  altogether  of  little  more  than  twenty  acres, 
in  quantity,  and  that  almost  the  whole  of  such  land  was 
arable  land,  and  that  the  residue  thereof,  consbting  of 
not  more  than  an  acre,  was  the  only  part  that  was  pasture 
land  during  the  whole  of  the  period.  And  that,  al- 
though the  said  land  was  not  very  far  distant  from  the 
house  of  the  defendant,  yet  that  he  had  other  pasture 
land  within  the  parish  of  Catterick^  and  immediately  ad- 
jofaiing  and  surrounding  his  house,  which  land  was,  in  fiu^t, 
mudi  more  convenient  for  the  ewes  to  lamb  in  than  the 
other  ground,  which  was  out  of  the  said  parish,  and  at  a 
greater  dii^tance  from  his  house,  and  was  perfectly  sound, 
and  excellendy  adapted  for  the  purpose.  The  bill  further 
charged,  that  the  defendant  had  never  paid  tithes  or  any 
composition  for  the  tithes  of  all  or  any  of  the  lambs  drop- 
ped in  the  said  land  in  the  parish  of  Hornby^  to  any  per- 
son whomsoever,  during  the  period  mentioned  in  the  bill; 
and  that  the  defendant  in  each  year  removed  his  ewes  into 
the  said  land,  a  few  at  a  time,  as  they  advanced  in  their 
lambing,  and  only  a  few  hours  before  they  dropped  their 
lambs;  and  that,  after  they  had  respectively  dropped  their 
lambs,  he  almost  immediately  and  within  a  veiy  few  hours 
nmoved  such  ewes  with  their  lambs  back  into  the  said 
psriah  otCMeHck,  for  the  purpose  of  bringing  them  near- 
er home,  and  paying  them  such  attention  as  was  usually 
Vequired  on  such  occasions.  And  that  the  sole  object  of 
ihe  defendant  in  removing  his  ewes  out  of  the  said 
parish  of  Caiieriok  to  drop  their  lambs,  was  to  deprive 
the  plaintiff  of  his  claim  to  tithes  for  the  same;  and  the 
defendant  had  declared  so  to  divers  persons.  The  bill 
further  charged,  that  if,  in  law,  the  plaintiff  should  not  be 
entitled  to  the  tithe  of  such  lambs,  that  he  was,  at  all  events. 
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1831.  eDtitled  to  the  tithe  of  agistment,  for  all  and  every  of  such 
ewes  as  unprofitable  cattle,  during  the  period  that  they 
had  been  fed  and  depastured  within  the  said  parish  of  Cat- 
terick^  or  the  titheable  places  thereof,  from  the  time  of 
their  being  sheared  until  the  time  of  their  being  remoYcd 
out  of  the  parish  to  drop  their  lambs  as  aforesaid.  And 
also  to  the  tithe  of  agistment  for  all  and  every  of  such 
lambs  as  were  lambed  out  of  the  said  parish,  and  brought 
into  the  parish  as  aforesaid. 

The  defendant,  by  his  answer,  admitted  the  plaJntiflTs  ti- 
tle, as  vicar,  among  other  tithes,  to  the  tithes  of  lamba^wool, 
and  agistment.  The  defendant  admitted  his  occupation  of  a 
farm  of  one  hundred  and  seventy  acres,  of  which  twenty* 
two  acres,  being  arable  and  meadow  land,  were  within  the 
parish  of  Hamby.  The  defendant  set  up  moduses  for  cer- 
tain titheable  articles,  to  which  it  is  hot  necessary  to  advert 
The  defendant  admitted  that  he  had  kept,  feid,  and  depas- 
tured upon  that  part  of  his  farm  and  lands  which  was  with- 
in the  parish  of  CattericktA  number  of  ewes,  which,  a  short 
time  in  each  year,  previous  to  the  lambing,  he  had  remov- 
ed from  that  part  of  his  farm  within  the  parish  ofCaUe" 
rick 9  to  that  part  of  his  farm  within  the  parish  of  Hornby. 
And  that  such  ewes  did  from  time  to  time  drop  their  lambs 
shortly  after  they  were  so  removed ;  and  that  the  defend- 
ant in  every  year,  within  a  short  time  after  the  lambing 
season,  removed  the  ewes,  together  with  their  lambs,  back 
to  that  part  of  his  farm  which  was  in  the  parish  of  Catte- 
rick.    The  defendant  denied  fraud  or  improper  motives 
in  so  removing  his  ewes,  alle^g  that  they  were  so  re- 
moved because  such  part  of  the  farm  as  was  in  Hornby 
was  drier  and  nearer  to  the  house  than  the  rest  of  his 
farm.    The  defendant  insisted,  that  the  plaintiff  was  not 
entitled  to  the  tithes  of  the  lambs,  because  they  were  not 
dropped  in  Catterick,  and  because  all  such  lambs  as  lived 
were  kept  on  by  him  until  the  next  shearing  time,  when 
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they  were  shorn  upon  that  part  of  his  farm  in  Catterick^  1831. 
and  yielded  tithe  of  wool  to  the  plaintiff.  The  defendant 
also  insisted  that  the  plaintiff  was  not  entitled  to  the  tithes 
of  agistment  of  the  ewes  as  unprofitable  cattle  during  the 
time  they  were  depastured  in  Catterick^  because  all  such 
ewes  as  lived  were  kept  till  the  next  shearing  time,  and 
yielded  tithe  of  wool  to  the  plaintiff.  By  a  further  answer, 
the  defendant  stated  that  of  the  twenty  acres  of  land  in 
Hornby^  twelve  acres  only  were  meadow,  and  that  such 
land  was  three  hundred  yards  from  his  house;  and  he  ad- 
mitted that  he  had  three  grass  or  pasture  fields  surround- 
ing his  house,  but  alleged  that  the  same  were  inconvenient 
by  reason  of  a  pond  and  water-course,  and  of  the  fields  be- 
ing liable  to  be  overflowed.  The  defendant  admitted  that 
he  had  never  paid  tithes  of  lambs  to  any  person;  he,  how- 
ever,  alleged  that  he  paid  a  larger  rent  for  the  twenty 
acres  in  Hornby ^  in  consideration  of  the  same  being  tithe 
free. 

Evidence  was  entered  into  on  both  sides. 

The  efiect  of  the  plaintiff's  evidence  was,  that  there 
waa  no  necessity  for  the  removal  of  the  ewes  to  the  land  in 
Hornby 9  the  plaintiff  having  closes  of  meadow  land  imme- 
diately adjoining  and  surrounding  his  house.  Whilst,  on 
the  part  of  the  defendant,  witnesses  were  examined,  whose 
testimony  went  to  shew  that  the  closes  of  land  adjoining 
to  the  house  were  not  so  suitable  as  the  land  in  Hornby , 
one  of  the  former  closes  being  too  large  for  the  purpose, 
and  the  other  close  being  liable  to  be  overflowed,  and  the 
lambs  subject  to  accidents  by  falling  into  the  pond  and 
water-course.  None  of  the  witnesses,  however,  proved 
that  the  lands  had  ever  actually  been  overflowed,  or  that 
any  accident  had  happened,  except  on  one  occasion  to  a  sin- 
gle lamb.  Several  of  the  witnesses,  however,  deposed  that 
Ae  land  in  Hornby  was  the  most  desirable,  and  such  as 
they  should  have  been  disposed  to  use  for  the  purpose. 
The  defendant  also  proved,  that,  during  several  years  in 

VOL.  I.  T 
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1831.  which  he  had  compounded  with  the  preceding  incumbent 
for  his  tithes,  he  had  removed  his  ewes  in  the  same  man- 
ner to  the  land  in  Hornby, 

Mr.  Whiimarsh,  Mr.  Boieler,  and  Mn  Duchoorth^  for 
the  plaintiff. — The  sheep  were  clearly  removed  fraudu- 
lently; but,  if  fraud  be  negatived,  then,  when  the  ewes  were, 
brought  back  into  the  parish  they  would  be  liable  to  the 
payment  of  tithe  of  agistment  from  the  time  of  the  preced- 
ing shearing  to  the  time  they  were  taken  out  of  the  parish. 
WilUs  V.  Harvey  (a),  Robinson  v.  Tunstall  {b\  HaU  v. 
MaUby  (c).  The  circumstances  from  which  fraud  may  be 
presumed  are,  that  the  defendant  holds  the  lands  to  which 
the  ewes  were  removed  free  from  tithes;  and  the  de^ 
fendant  does  not  shew  that  the  removal  was  in  the  proper 
management  of  the  farm,  and  for  the  preservation  of  the 
lambs.  Supposing  tithe  of  lambs  not  to  be  payable,  then 
agistment  tithe  must  be  paid  from  the  last  time  the  ewes 
were  productive  in  the  parish,  till  they  were  taken  out  to 
drop  their  lambs.  They  were  shorn  in  June^  kept  until 
Christmas^  and,  had  they  dropped  their  lambs  in  Caiieriek, 
they  would  have  been  profitable  as  producing  lambs,  and 
no  tithe  of  agistment  would  have  been  payable.  Admit- 
ting that  the  ewes  were  afterwards  brought  back  and  shorn 
in  Catterick,  that  would  protect  them  frcmi  the  time  they 
were  brought  back  until  the  time  they  were  shorn ;  but  for 
the  preceding  period  agistment  ought  to  be  paid,  or  the 
vicar  only  receives  a  portion  of  his  due.  It  is  notorioui 
also  that  the  wool,!  during  gestation,  is  of  inferior  descrip- 
tion. 

Mr.  Jervis,  and  Mr.  Thomson,  for  the  defendant- 
There  is  no  fraud  in  the  removal  by  the  occupier  of 
his  sheep  into  another  part  of  his  farm,  where  they  can 

(a)  3  Wood,  196;     Rayn.  570;      141. 
2  E.  &  Y.  229.  (c)  6  Price,  240;    3  E.  &  Y. 

(b)  2  Wood,  486;   2  E.  &  Y.    -928. 
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be  better  folded.  Boys  v.  Ellis  (a).  The  evidence  here  1831. 
shews  that  there  was  no  fraud  in  the  removal  of  the  sheep, 
but  that  they  were  removed  in  the  proper  management  of 
the  farm.  In  Holly.  Maltby{b)f  the  evidence  shewed 
that  the  sheep  were  removed  with  a  view  of  depriving  the 
▼icar  of  his  tithes.  Sheep  are  not  necessarily  barren  and 
unprofitable!  for  they  yield  lambs  or  wool,  and  agistment 
tithe  is  not  due  for  them,  unless  sold  out  of  the  parish  be- 
fiire  ^earmg  time.  Turner  v.  Williams  (c).  The  sheep, 
m  this  case,  were  not  barren  and  unprofitable  cattle,  for 
they  produced  wool  at  least.  A  man  shall  not  pay  tithe  for 
the  agistment  of  such  beasts  as  the  parson  has  tithes  of. 
Maseall  v.  Price  (d). 

[Lord  hyndhurst, — That  may  mean  the  whole  tithes, 
tithe  of  both  Iambs  and  wool]. 

In  Ellis  V.  Saul  (e),  Chief  Baron  Eyre  observes,  that 
agistment  tithe  is  the  tithe  of  the  herbage,  and  not  of  the 
cattle;  and  it  may  be  defined  to  be  paid  in  respect  of  the 
herbage  of  cattle  not  titheable,  with  as  much  propriety  as 
of  barren  cattle.  That  it  is  not  the  tithe  of  the  improve- 
ment of  the  cattle  is  clear,  for  no  tithe  of  agistment  is  paya- 
ble for  cattle  fed  on  oil  cakes,  &c. ;  and  the  fact  of  no  tithe 
of  agistment. being  due  for  after  pasture,  is  decisive  as  to 
the  nature  of  the  tithe. 

[Lford  LyndhursL — EUis  v.  Satd  leaves  the  case  pre- 
cisely where  it  was]. 

Mr.  WAiimarsh,  in  reply. — First,  as  to  fraud  in  the  remov- 
al of  the  sheep.  There  is,  to  say  the  least,  strong  ground 
fcnr  suspicion.  Secondly,  as  to  the  agistment.  The  lambs, 
if  dropped  in  the  parish,  would  have  exempted  the  ewes 

(a)  1  Bunb.  139;    1  E.  &  Y.  (ji)  1  Ro.  38,62, 176;  2Biilstr. 

793.  238;  1  £.  &  Y.  225. 

(5)  6  Price,  240;    3  E.  &  Y.  (e)  I  An8tr.332;  4  Wood,  357; 

028.  2  E.  &  Y.  360. 

(e)  3  Anttr.  829;  2  £.  &  Y.  436. 
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1831 .  from  the  payment  of  agistment  tithe ;  but,  if  dropped  out  of 
the  parish,  agistment  must  be  due.  The  plaintiff  contends 
that  the  wool  of  the  ewes,  even  if  he  had  received  it,  is  not 
sufficient.  Sheep  kept  principally  for  the  sake  of  folding, 
if  sold  out  of  the  parish  before  shearing  time,  pay  tithe 
of  agistment.  Howse  v.  Carter  (a).  Where  sheep  were 
removed  into  another  parish,  for  the  purpose  of  being 
shorn  and  then  brought  back  again,  the  Court  decreed  an 
account  not  only  of  the  tithe  of  lambs  dropped  from  the 
sheep,  in  the  parish,  but  also  an  account  of  the  tithe  of 
the  agistment  of  the  sheep  during  the  time  they  were  fed 
and  depastured  in  the  parish.     Horion  v.  Goddard  (6). 

Jan.  25th.  Lord  Lyndhurst,  L.  C.  B. — I  have  looked  through  all 
the  cases,  and  I  do  not  find  any  one  in  which  the  propor- 
tion contended  for  on  the  part  of  the  plaintiff  is  dis- 
tinctly made  out.  Where  fraud  is  alleged,  it  is  not  suf- 
ficient to  aver  it,  but  it  must  be  distinctly  proved,  or  it 
can  meet  with  no  attention.  In  the  present  case,  there 
is  certainly  some  ground  for  suspicion,  but  it  is  open  to  an 
answer.  There  is  no  evidence  to  establish  the  alleged 
fraud,  beyond  the  statement  by  the  other  side;  whilst  the 
evidence  of  the  defendant  establishes  that  all  the  closes, 
more  or  less,  except  the  closes  called  the  Dalecarles,  which 
are  the  closes  in  Hornby^  were  liable  to  be  flooded,  and  that 
those  two  closes  are  not  liable  to  be  so.  One  witness  says, 
that,  in  his  judgment,  the  Dalecarles  were  the  best  closes 
for  the  ewes  to  drop  their  lambs  in.  This  is  the  testimony 
of  a  competent  witness,  who  has  no  interest  in  the  ques- 
tion; and  it  is  confirmed  by  the  evidence  of  the  other  irit- 
nesses,  and  is  not  opposed  by  the  evidence  on  the  other 
side;  it  is  also  corroborated  by  the  conduct  pursued  by  the 
defendant  during  the  preceding  five  years,  when  it  could 
not  have  been  of  any  importance,  with  a  view  to  fraud,  to 

(a)  2An8t.600;  2E.  &Y.416.      decree  book,  this  case  appesied 
{b)  3  Wood,  147.   Mr.  Boteler     to  be  mis-stat^  In  Mr.  Wood's 
observed,  that,  on  examining  the      collection  of  tithe  decrees. 
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remove  the  eU^es.     I  do  not  think  myself  justified  to  treat         1831. 
this  as  a  case  of  presumptive  fraud. 


Lord  Lyndhurst. — The  chief  question  in  the  case  was, 
whether  the  removal  of  the  ewes  was  fraudulent.  On  the 
evidence,  I  was  of  opinion,  at  the  hearing,  that  the  removal 
was  not  fraudulent.  But  then  it  was  stated,  that  the  plain- 
tiff was  entitled  to  tithe  of  agistment  of  the  sheep,  from  the 
tune  of  the  last  shearing,  down  to  the  time  when  taken  out 
of  the  parish,  for  the  purpose  of  dropping  their  lambs ;  and 
that  the  tithe  of  wool  alone,  without  the  lambs,  was  not  a 
sufficient  satisfaction.  It  was  said  on  the  other  hand,  that 
the  tithe  of  wool  at  the  last  shearing  was  an  equivalent 
for  the  agistment  for  the  ewes,  to  the  time  of  their  next 
shearing,  in  the  same  manner  as  it  was  a  satisfaction  for 
the  tithe  of  barren  sheep,  such  as  wether  sheep.  And, 
it  certainly  appears  to  me,  that  the  sheep  having  been 
brought  back  into  the  parish,  and  shorn  there,  and  the 
vicar  having  received  the  tithe  of  wool,  he  is  not  entitled 
to  any  tithe  of  agistment. 

^  Jaru  26th, 

27M,  28M. 

Pope  v.  Farthing.  ^^^'  V/A' 

12th,  24th, 

JlILL  by  the  vicar  of  Nether  Stowey^  in  the  county  of  in  a  suit  for. 
Somerset,  against  an  occupier  of  lands  within  the  vicarage  occupier  piead^* 
and  parbh,  for  an  account  of  the  tithe  of  hay,  and  satis-  ^^ '  *"**^"*  of 

faction  for  the  same.  Easter,  for  and 

The  defendant  by  his  answer  set  up  a  modus  of  Sc/.  an  feciion*ofthc 
acre  at  Easter,  in  each  year,  for  or  in  lieu  and  full  satisfac-  ^"^*  °[***y  °" 

'  ./        '  ancient  mea- 

dows, and  went 
on  to  state  that 
socfa  modus  of  M.  an  acre,  in  lieu  of  tithe  of  hay,  was  meant  and  intended  to  cover,  and  in  &ct  co- 
vered, tithe  of  agistment  of  all  cattle  depastured  on  the  ancient  meadows  tliereafter  until  Candlemas 
in  each  year,  but  if  the  ancient  meadow  lands  were  depastured  afler  Candlemas,  and  before  they 
were  laid  up  to  be  mown,  then  tithe  in  kind  of  agistment  became  payable  to  the  vicar.  The  evi- 
dence went  to  establish  the  modus  of  2d.  an  acre  for  tithe  of  hay  of  ancient  meadows,  but  not 
tlie  agistment : — Held,  that,  as  tithe  of  agistment  was  not  claimed  in  this  cau.<(e,  the  variation  in  the 
modus  as  proved,  and  as  laid  in  the  answer,  was  not  fatal  to  the  defence,  bi.ttbat  it  might  be  treat- 
ed as  if  the  modus  proved  had  been  pleaded  as  a  modus  for  tithe  of  hay  only. 
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1631.^  tion  of  the  tithe  of  hay  growing,  renewing,  arising,  or  in* 
creasing,  in  and  upon  all  ancient  meadow  laud  within  the 
said  vicarge  or  parish,  and  the  titheable  places  thereof; 
and  which  modus  the  defendant  had  been  informed  and 
believed  was  meant  and  intended  to  cover,  and  in  fact  co- 
vered, the  tithe  of  agistment  of  cattle  depastured  in  the  said 
ancient  meadow  lands  until  Candlemas  in  each  year;  but,  if 
the  saidancient  meadow  lands  were  depastured  by  cattle  af- 
ter Candlemas  and  before  the  said  ancient  meadow  lands 
were  laid  up  to  be  mown,  then  tithe  in  kind  of  agist- 
ment  was  payable  by  the  several  occupiers  of  the  ancient 
meadow  lands  within  the  vicarage  and  parish  to  the  vicar 
of  the  parish  for  the  time  being. 

A  great  deal  of  evidence  was  entered  into  on  both  sides, 
which  it  is  unnecessary  to  detail  further  than  to  state 
that  it  went  to  establish  the  modus  of  2d.  an  acre  for 
ancient  meadow  lands,  and  that  tithe  had  never  been  tak- 
en in  kind  for  the  ancient  meadows ;  but  did  not  go  the 
length  of  proving  that  the  modus  covered  agistment  for 
the  time  stated  in  the  bill.  The  antiquity  of  the  meadows 
of  the  defendant  was  clearly  proved. 

In  the  course  of  the  discussion,  a  question  arose,  whether, 
as  the  defendant  had  alleged  the  modus  to  cover  agist- 
ment for  the  period  stated  in  the  bill,  whilst  the  evidence 
extended  it  to  hay  only»  the  addition  of  the  agistment 
formed  an  essential  part  of  the  modus,  or  vfhs  merely  sur- 
plusage, and  capable  of  being  rejected. 

Mr.  Simpkinson,  Mr.  Spence^  and  Mr.  Ducku>artht  for 
the  plaintiff,  contended  that  the  defendant  bad  failed  in 
proving  the  modus  as  laid  by  him,  and  that  no  issue  could 
be  directed,  except  in  the  terms  of  the  answer. 

Mr.  Boteler,  Mr.  Swansion,  and  Mr.  Heberden,  for  the 
defendant. — The  modus  being  clearly  proved  to  exist  as 
to  hay,  the  fact  of  its  being  also  stated  to  cover  agistment 
to  Candlemas  will  not  defeat  the  modus  as  to  hay.  Austen 
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Ym  Pigoi  (a),  Beale  v.  fVeb  (b),  Brock  v.  Richardson  {c),  1B31. 
Slocombe  v.  Bond  (d),  Bennei  v.  Allenby  {e).  In  the  last 
case  the  Jury,  on  the  trial  of  issues,  negatived  the  mo- 
duses  as  pleaded  by  the  answers,  and  found  other  moduses, 
and  the  Court  acted  on  that  finding.  The  same  course 
was  adopted  in  Markham  v.  haycock  {/).  In  William^ 
ton  V,  Thompson  (g)  all  these  cases  were  considered  by  the 
Court.  The  allegation,  that  the  modus  covers  also  agist- 
ment to  Candlemas,  forms  no  substantial  part  of  the  modus, 
and  may  be  rejected.  The  Court  appears  to  have  been 
more  strict  at  some  times  than  at  others  with  respect  to 
the  pleading  of  moduses.  In  Baldwin  v.  Atkinson  (h),  a 
modus  was  pleaded  in  lieu  of  the  tithe  of  milk,  or  in  lieu  both 
of  the  milk  and  calf  of  the  cow ;  and,  on  an  issue,  the  Jury 
found  the  modus  for  both,  and  the  modus  was  established 
by  the  Court.  So,  in  Clarke  v.  Jennings  (t),  a  modus  was 
pleaded  in  lieu  of  all  tithes,  or  at  least  of  tithe  hay,  and 
the  Court  directed  two  issues — one,  whether  the  modus  co- 
vered all  tithes;  and  the  other,  whether  it  covered  tithe 
hay.  That  case  was  certainly  not  approved  of  by  Chief 
Baron  Richards;  but  moduses  were  at  one  time  considered 
with  more  strictness  than  at  present.  In  Miller  v.  Jack- 
son  ik)i  a  modus  of  271.  14^.  4c/.  was  pleaded  as  payable  in 
lieu  of  all  tithes  except  corn  and  grain.  The  evidence 
shewed  that  51,  of  the  modus  was  a  commutation  fur  two 
cows*  grass,  which  had  at  different  times  varied^  and 
that  the  actual  modus  was  221.  14^.  4c/.  only;  but  the 
late  Lord  Chief  Baron  (Alexander)  said,  that,  if  this  had 
been  the  only  doubt,  he  would  have  sent  it  to  an  issue.  In 
the  late  cause  oi  Rudd  v.  Wright  (1),  a  modus  of  9s,  4c/. 


(a)  Cro.  Eliz.  766;  Moo.  911;  (/)  4  Wood,  Dec.  373;  3  E. 

1  E.  &Y.  161.  &Y.  l.%4. 

(6)  Cro.  Eliz.  81S);  l)y.  in  M.  igjdWice,  186;  3E.  &Y.i046. 

171;  Noy.  44 ;  I  E.  &  Y.'  153.  (A)  4  Wood,  Dec.  48. 

(c)  I  T.  R.  427 ;  2  E.  &  Y.  363.  (i)  2  Austr.  498;  3  E.  &  Y.  406. 

{d)  4  W^ood,  Dec.  34.  (A)  1  Y.  &  J.  65. 

(0  4  Wood,  Dec.  64.  (/)  Ante,  page  147. 
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1P31.  was  pleaded  for  a  district  called  Great  Hodsoek:  no 
doubt  prevailed  as  to  the  existence  of  the  modus,  and 
the  only  question  was  as  to  the  particular  lands  compris- 
ed in  that  district;  and  it  being  clear  that  the  defendants* 
*  lands  were  within  the  district,  though  it  was  doubtful 
whether  some  other  lands,  which  were  alleged  to  be, 
were  in  fact  within  the  district,  the  Court  directed  an  issue. 
In  Rowley  v.  Woodham,  before  the  Duchy  Court  oS  Lam' 
caster f  last  year,  a  modus  of  6/.  was  pleaded  for  a  &rm,  ex- 
cept as  to  such  lands  as  were  part  of  lands  belonging  to 
the  late  Abbey  of  Fenney^  and  which  were  alleged  to  be 
exempted.  With  respect  to  the  lands  belonging  to  the  Ab- 
bey, the  answer  and  the  evidence  were  at  variance;  and  it 
was  contended  that  no  issue  could  be  directed  to  try  the 
modus,  except  in  the  terms  of  the  answer.  The  Chancel- 
lor consulted  Mr.  Justice  Park  and  Mr.  Justice  Jamei 
Parke^  and  by  their  advice  directed  the  issue,  striking  out 
the  exception,  and  sent  it  to  an  issue  on  the  general  modus. 
In  the  present  case,  the  modus  may  be  treated  as  pleaded 
for  tithe  hay  only,  and  the  issue  be  directed  accordingly. 


The  cause  stood  over  for  the  consideration  of  the  Lord 
Chief  Baron,  with  respect  to  the  manner  in  which  the  modus 
was  laid,  and  as  to  the  form  in  which  the  issue  should  be 
directed. 

Feb,  24M.  Lord  Lyndhurst,  L.  C.  B.  —  This  cause  stood  over 
for  consideration  on  one  point,  the  variation  in  the 
modus,  according  to  the  evidence,  from  the  modus  as  laid 
in  the  answer.  The  modus  stated  in  the  answer  is  ^.  an 
acre  at  Easter^  for  and  in  lieu  and  full  satisfaction  of 
the  tithe  of  hay,  growing,  renewing,  arising,  or  increasing 
in  and  upon  all  ancient  meadow  land,  within  the  vicarage 
and  parish,  and  the  titheable  places  thereof.  The  evi- 
dence went  to  establish  the  modus  of  id.  in  lieu  of  tithe 
hay  of  ancient  meadows.     But  it  has  been  argued  that 
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there  is  a  variation  between  the  modus  as  proved,  and  the  1831. 
modus  as  laid,  the  evidence  only  going  to  establish  the  mo- 
dus of  2d.  an  acre,  in  lieu  of  tithe  hay  of  the  ancient  mea* 
dows;  whilst  the  answer,  after  stating  the  modus,  as  proved 
by  the  evidence,  proceeds  to  state,  '*  that  the  defendant  has 
been  informed  and  believes,  that  such  modus  o{2d.  per  acre, 
for  and  in  lieu  of  the  tithe  of  hay  of  the  ancient  meadows, 
b  meant  and  intended  to  cover,  and  in  fact  covers  the  tithe  of 
agistment  of  cattle  depastured  in  the  said  ancient  meadow 
lands  thereafter  until  Candlemas  in  each  year;  but,  if  the 
ancient  meadow  lands  are  depastured  by  cattle  after  Can- 
dlemaSf  and  before  the  meadows  are  laid  up  to  be  mown, 
the  tithe  of  the  agistment  is  payable  to  the  vicar."  The 
modus  set  up  by  the  answer  is  2d.  an  acre  for  tithe  of  hay, 
which,  by  the  general  law,  would  not  extend  to  cover  tithe 
of  agistment;  but  the  answer  goes  on  to  state,  in  addition^ 
that,  if  cattle  are  afterwards  agisted  on  the  ancient  mea- 
dows, the  modus  covers  that  agistment  until  Candlemas, 
after  which  time  tithe  of  agistment  becomes  payable  to 
the  vicar.  The  answer  goes  on,  therefore,  to  make  a  fur- 
ther claim  of  exemption,  on  the  ground  that  the  modus,  in 
addition  to  covering  tithe  hay,  covers  also  the  pasturage 
between  the  time  of  the  render  of  the  hay,  and  Candlemas 
following.  Tithe  of  agistment  does  not  form  any  part  of 
the  claim  in  this  cause,  and  I  think,  therefore,  that  the  de- 
fence substantially  amounts  to  nothing  more  than  that  of 
a  modus  for  tithe  hay ;  and  that  the  answer  goes  on  to  state, 
not  as  forming  any  part  of  the  defence  in  this  cause,  that,  be- 
yond the  modus  for  tithe  hay,  the  payment  extends  to  co- 
ver the  agistment  for  the  time  stated  in  the  answer.  This 
does  not  appear  to  me  to  affect  the  modus  as  pleaded  for 
tithe  hay ;  and  the  vicar's  right  to  agistment  is  not  in  any 
manner  in  question  in  this  cause. 

Bill  dismissed  as  to  tithe  of  hay  of  ancient  mea- 
dows, unless  the  vicar  elect  to  take  issues. 
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1831. 

^•^ — ^  Rock  v,  Unett. 

Jan,  26th.  .^-^ 

Where  affidavits  i^R*  W.  Lofius  Lowndes  moved  to  discharge  an  order 

are  intended  to  of  taxation,  for  irregularity.     In  support  of  the  application, 

port  of  a  motion  he  proposed  to  read  an  affidavit  with  respect  to  certain 

made  on  notice,  t»     ^        \        •        ^i.*  i«^  i*ii» 

the  general  rule  facts,  shcwuig  the  irregularity  complamed  of* 

of  the  Court  re- 
quires that  no-  ^  ^ 

tice  that  such  Mr.  Jervis  objected  to  the  affidavit  being  read,  on  the 

filed  and  are  in-  ground  that  the  noticc  of  motion  did  not  state  that  any 

[wd^^yTen  *"^^  affidavit  was  Bled,  or  was  intended  to  be  read ;  which, 

in  the  notice  cf  he  Contended  ,wa8  required  by  a  general  rule  of  the  Court. 

motion;   and, 
unless  this  be 

vr^  Mn**notb€*'      The  existence  of  any  such  rule  was  questioned  on  the 

"^  The  rule  does  ^^^^^  eide\  and  it  was  contended,  that,  supposing  such  a 

not  apply  to  af-  rule  to  cxist,  yet  in  this  case  a  copy  of  the  affidavit  had 

fidavits  of  ser-  . 

vice  of  noUces  been  delivered  to  the  party  several  days  before  the  day  on 

o  mo  on.  which  the  motion  was,  according  to  the  notice,  to  be  made. 


The  Lord  Chief  Baron  expressed  his  approbation  of 
the  rule,  but  inclined  to  think  the  explanation  given 
sufficient;  and  granted  the  motion,  on  condition  of  an  affi* 
davit  being  produced  to  verify  the  timely  delivery  of  a 
copy  of  the  affidavit  objected  to  (a). 


(a)  The  following  is  the  order 
referred  to  by  Mr.  Jervis. 

10  Feb.  1821.   General  Order. 

**  A\1iereas  great  inconvenience 
bath  arisen  from  affidavits  being 
stated  to  the  Court  by  counsd 
on  special  applications,  without 
the  same  having  been  first  filed. 
The  Court  doth  order,  that,  from 
and  after  the  first  day  of  next 
Easter  Term,  all  affidavits  to  be 
used  on  any  special  application  to 
th3  Court,  be  filed  one  clear  day 
before  the  application  be  made; 
and  that,  where  a  notice  of  motion 
is  necessary  to  be  given,  the  filing 


of  any  affidavit  in  support  of  the 
application  be  also  mentioned  at 
th^  foot  of  the  notice,  to  enable 
the  opposite  party  tu  obtain  a  co- 
py thereof;  and,  where  any  appli- 
cation shall  be  made  for  an  injonc- 
tion  to  stay  waste,  or  in  the  nature 
of  an  injunction  to  stay  waste,  be- 
fore the  defendant  is  in  Courty  sup- 
ported by  affidavit,  such  affidavit 
shall  be  filed,  and  the  office  copy 
thereof  be  produced,  with  the  ne- 
cessary cerUficate  of  the  bill  being 
filed. 

' '  This  order  is  not  to  be  extended 
to  the  filing  of  affidavits  of  mere 
service  of  notice  of  motion." 
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Statham  V.  Liverpool  Dock  Trustees.  Feb,  \2th. 

J  HIS  cause  came  on  for  hearing  (a).  The  arguments 
were  to  the  same  eSect  as  those  used  in  the  discussion  of 
the  demurrer,  and  the  same  cases  were  cited. 


Mr.  Spence,  for  the  plaintiff. 

Mr.  Treslove,  and  Mr.  Wilbraham^  for  the  defendants. 

The  Court  held  the  question  at  issue  to  have  been 
virtually  decided  on  the  demurrer,  and  made  a  decree 
according  to  the  prayer  of  the  bill,  with  Costs. 


{a)  See  this  cause  on  a  demurrer  for  want  of  equity,  3  Y.  &  J.  555. 


Jones  v.  Green.  jp^t.  i6M. 

JLN  this  case  the  answer  was  referred  for  impertinence,  on  a  reference 
The  Master  reported  the  answer  to  be  impertinent.     Ex-  f®'  impertinence 

*^  *■  inananswerythe 

ceptions  were  taken  to  the  Master's  report;  and,  on  the  ar-  Master  reported 
gument  of  those  exceptions,  the  late  Lord  Chief  Baron  was  pertinent.    On 
of  opinion  that  the  answer  was  not  impertinent,  and  there-  ^^ojf  J^^coult 
fore  allowed  the  exceptions,  and  referred  it  to  the  Master  considered  the 

answer  not  im- 
tO  review  his  report.  pertinent,  and 

allowed  the  ex- 
ceptions, and  re- 
Mr.  Stuart  now  moved  to  confirm  the  Master's  report  (*"***  '^ '°  *^® 

*^  Master  to  review 

of  the  answer  not  being  impertinent,  and  for  a  reference  to  »«« report,  but 

_       _  _  ,  ^    -  -,  .         refbsed  the 

the  Master  to  tax  the  costs  of  the  proceedings  respecting  cost&'.—Heid, 
the  alleged  impertinence.  'te'r'V.uiiSent 

report,  that  the 
answer  was  not  impertinent,  ought  to  be  confirmed  by  motion  on  notice;  and  the  costs  of  the  appli- 
cation and  of  the  reference  were  given  to  the  defendant  on  such  a  motion. 

It  seems,  that,  in  the  Court  of  Chancery,  the  Master  only  certifies  on  a  reference  for  impertinence, 
and  the  certificate  is  confirmed  on  a  motion  of  course:  but,  in  this  Court,  the  Master  makes  a  re- 
port, which  req«iires  to  be  confirmed  by  a  motion  on  notice. 
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1831.  Mr.  Robert  Roupell  opposed  the  motion,   contending 

that  the  only  costs  to  which  the  defendant  was  entitled, 
were  the  costs  of  the  exceptions  to  the  report,  and  which 
were  disposed  of  by  the  order  allowing  those  exceptions. 
That  the  order  over-ruled  the  Master's  report,  and 
that  it  was  not  usual  for  a  party  to  pay  the  costs  of  cor- 
recting the  Master's  judgment.  That  the  Court,  in  allow- 
ing the  exceptions  to  tlie  Master's  report^  expressly  re- 
fused the  costs.  That  it  was  unnecessary  to  confirm  the 
Master's  last  report,  as  he  had  only  to  certify  in  accordance 
with  the  direction  of  the  Court.  That  it  was  a  motion  of 
course  to  confirm  the  Master's  report,  and  that  unneces- 
sary expense  was  incurred  by  this  being  made  as  a  special 
application.  Muscoitv,  Hoiked  (a),  Tt/rrelv.  Red$fer{b). 

In  support  of  the  application,  Mr.  Stuart  argued  that 
the  practice  in  this  Court  was  different  from  that  in  the 
Court  of  Chancery;  the  Master  in  this  Court  reporting  the 
impertinence,  whilst  in  the  former  Court  he  merely  certi- 
fied ;  and  that  in  this  Court  it  was  necessary  to  confirm  the 
report  by  a  motion  made  on  notice.  Ward  v.  BothaUn  (c), 
Donnison  v.  Curry  (d). 

Lord  Lyndhurst,  L.  C.  B. — After  the  decision  in 
TFard  v.  BothaUn,  I  think  I  cannot  do  otherwise  than  hold 
that  it  is  the  rule  in  this  Court,  though  not  in  the  Court  of 
Chancery f  to  confirm  the  Master's  report  with  respect  to 
impertinence,  on  a  motion  made  on  notice;  and  that  I  must 
give  the  defendant  the  costs  of  the  application.  With  re- 
gard to  the  costs  of  the  reference,  those  costs  do  not  ap- 
pear to  me  to  have  been  included,  or  to  have  been  intend- 
ed to  be  included,  in  the  order  made  on  the  argument  of 
the  exceptions,  and  I  think  I  must  give  the  defendant  those 

costs  also. 

Motion  granted. 

(a)  4  Bro.  C.  C.  222.  (c)  8  Price,  S6. 

(6)  1  Mcriv.  132.  {d)  8  Price,  87,  n. 
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Page  v.  Fletcher.  Feb.  24th. 

S  cause  being  at  issue,  a  commission  for  the  examina*  A  commission 

tion  of  witnesses  was  issued  at  the  instance  of  the  defend-  nessei  was  issu- 

ant,  in  which  commission  the  plaintiff  joined,  and  named  J^Sj„^t*!*jhT 

commissioners:    the  plaintiff  afterwards,  by  leave  of  the  pUintiff  joined 

Court,  withdrew  the  replication,  and  amended  bis  bill,  to  sion  and  named 

which  an  answer  was  put  in,  and  a  replication  filed  to  that  The'pkdndff^ 

answer,  and  then  the  commission  was  re-sealed.  afterwards,  with 

leaye  of  the 
Court,  withdraw 

Mr.  Koe,  on  the  part  of  the  plaintiff,  moved  to  dis-  IS'd'^Sed' 
charge  the  commission  for  irregularity,  on  the  ground  that  **>«  wu,  to 

<»  ./  o  which  an  an- 

a  new  commission  ought  to  have  issued  instead  of  the  old  swerwai  put  in, 
commission  being  re-sealed ;  for  that,  though  it  might  have  uon  file?  there- 
been  convenient  to  the  commissioners  named  by  the  plain-  ^^^{1^^^ 
tiff,  when  the  commission  was  first  issued,  to  have  attend-  re-sealed:— 
ed  at  that  time,  it  might  be  impossible  for  them  now  to  at-  was  not  neces- 
tend ;  and  the  plaintiff  ought  to  have  an  opportunity  to  ^^  rommls-* 
name  other  commissioners.  "«"» *"<*  *^ 

if  the  commis- 
sioners named 

Mr.  G.  Richards,  contra,  contended,  that  there  was  no  ontfiefimissu- 

irregularity  in  the  proceeding,  and  that,  though  the  diflS-  ^gf^  the  com- 

culty  suggested  on  the  part  of  the  plaintiff  might  possibly  now  unable  to 

exist,  still  it  was  not  proved,  and  the  Court  would  not  as-  ought  to  make 

8ume  it  in  the  absence  of  proof.  JaHo!^   And  a 

motion  by  the 
plaintiff  to  dis- 

The  Clerks  in  Court,  on  being  applied  to,  stated,  that  charge  the  com- 

•     •  111  ^  mission  for  irre- 

commissions    were    constantly  re-seaied  as  a  matter  of  guUrity,  was 
course.  '^  ^*^** 

costs. 

The  Lord  Chief  Baron,  Lord  Lyndhurst,  observed, 
that  the  Commissioners  having  once  agreed  to  take  upon 
themselves  the  execution  of  the  commission,  it  must  be  con- 
sidered that  they  consented  to  act  as  commissioners  through- 
out the  cause.    And  that,  if  it  were  inconvenient  for  any  of 


272  EQUITY  CASES  LN  THE 

1B31.  them  to  attend  under  the  re-sealed  commission,  such  Com- 
missioners ought  to  make  a  special  application  on  the  sub- 
ject. 

Motion  reiusedi  with  costs. 


Jon. 21,24.  Strong  r.  Denchfibld  and  Others. 

Toa  vjor*!  bill  |  JJE  defendants  having  appealed  to  the  House  of  Lords 
cept  of  corn  and  from  the  decTCC  made  on  the  hearing  of  this  cause  (a),  and 
Sndants  pi^d'  that  decree  having  on  the  hearing  of  the  appeal  been  af- 
ed  a  modus,  at    finned  with  costs  (ft),  the  issue  directed  by  the  decree  was 

covering  all  ,  ^  ^  !..#*• 

tithes  payable     tried,  and  a  verdict  was  found  for  the  plaintiflr,  over-ruling 

to  the  vicar.  , ,  j 

No  endowment     the  mod  US. 

'^wal^^hicrc*         ^^^  cause  now  came  on  for  hearing  on  the  postea. 

any  admission 
or  evidence  of 

the  tithes  to  Mr.  Monro  and  Mr.  Thomson  for  the  plaintiff!^— The 

was  entided.^^  case  originally  made  by  the  answer  was,  that  whatever 
^"ted^to^A*  tithes  might  be  payable  to  the  vicar,  were  covered  by 
modus,  which  the  modus  set  up.  We  have  met  the  defendants  on  this 
in  (avour  of  point,  and  the  issue  having  been  found  against  them,  we 
Sefortherhcar-  ^^"^  entitled  to  a  decree  for  an  account  of  the  tithes.  It 
ing  on  the  i»ot-    would  be  most  Oppressive  to  send  the  plaintiff  to  ano- 

tea,  the  Court  .  . 

referred  it  ther  issue,  to  ascertain  what  tithes  he  is  entitled  to.     The 

inquire  to  what  plaintiflTs  attention  throughout  the  cause  was  solely  di- 
uthes  the  vicar    rected  to  the  modus,  and  the  examination  of  his  witnesses 

was  entitled. 

was  directed  entirely  to  disproving  the  modus ;  and  it  was 
only  when  the  defendants  found  that  the  modus  was  dis- 
proved, that  they  disputed  his  right,  and  called  on  him  to 
make  out  his  title  to  any  tithes. 

[Lord  LyndhursL — They  say,  in  their  answer,  the  vicar 
is  not  entitled,  except  as  hereinafter  mentioned,  which  al- 
ludes to  the  modus.] 

(a)  See  the  report  of  this  case,         (b)  See  this  case  on  appeal,  1 
on  the  original  hearing,  2  Y.  &  J.      Dow,  N.  S.  480. 
594. 


f. 
Denchfield. 
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They  admit  the  perception  of  titheable  matters,  which  1881. 
they  enumerate,  and  then  they  go  on  to  say,  they  deny  strokq 
that  the  plaintiff  is  entitled  to  &uch  tithes,  or  any  of  them, 
except  as  thereinafter  mentioned;  and  that  they  have 
not  set  them  out  for  the  reasons  thereafter  mentioned ;  and 
then  they  set  out  the  modus.  The  only  difference  between 
the  cases  of  Lloyd  ▼.  Small  (a),  and  Lloyd  v.  Mortimer  (b), 
and  the  present  case  is,  that,  in  those  cases,  there  was  proof 
on  the  part  of  the  vicar  that  he  had  taken  tithes. 

[Lord  Lyndhurst. — There  was,  therefore,  primd  facie 
eridence  of  the  vicar's  title.  Suppose,  in  this  case,  you  had 
claimed  more  than  you  were  entitled  to,  what  evidence 
is  there  of  the  extent  of  your  right?] 

If  another  issue  were  to  be  tried,  it  is  possible  that  the 
Jury  might  even  find  that  the  vicar  was  not  entitled  to  any 
tithes;  which  would  controvert  the  decree  of  this  Court, 
and  the  judgment  of  the  House  of  Lords.  It  would  be 
most  unjust  to  allow  a  defendant  to  plead  a  modus  in  this 
manner,  and  then  to  take  advantage  of  his  own  improper 
pleading.  It  being  certain  that  the  plaintiff  is  entitled  to 
some  tithes,  the  Court  will  refer  it  to  the  Master  to  ascer* 
tain  what  those  tithes  are.  Boulton  v.  Richards  (c). 

Mr.  Boieler,  and  Mr.  Purvis,  for  the  defendants. — The 
legal  right  of  the  plaintiff  to  the  tithes  claimed  by  him  has 
not  yet  been  in  any  manner  ascertained ;  all  that  has  been 
determined  is,  that  the  modus  set  up  by  the  defendants 
is  not  a  valid  modus.  The  title  to  demand  an  account 
only  accrues  on  the  legal  right  being  established.  Foxcrqft 
▼•  Pofis  (d).  And  there  cannot  consequently  be  any  de- 
cree for  an  account  in  this  case,  but  only  for  a  further 

issue. 

Cur.  adv.  vult. 

(a)  2  Wood,  110;  3  Bum, E.L.  (c)   6  Price,  483;   3  E.  &  Y. 

450;  1  E.  &  Y.  746.  949. 

(6)  7  Bro.  P.  C.  493;  3  Wood,  (d)  5  Vea.  221 ;  2  E.  &  Y.  487- 
516;  2  B.  &  Y.  302. 
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1831.  Lord  Lyndhurst. — This  cause  comes  on  for  further  di- 

Strono       rcctions  on  the  postea.   The  plaintiff  is  vicar  of  Aston  Ab- 

V-  bots.  The  bill  was  filed  against  occupiers  of  lands  in  the  hain- 

Denchpibld.  o  * 

Jan  24^A.  '^^  o(  Burston^  within  the  vicarage.  In  the  bill,  the  plaintiff 
states  himself,  as  vicar,  to  be  entitled  to  all  tithes,  except 
corn  and  grain.  The  defendants,  by  their  answer,  say 
they  do  not  know  whether  the  plaintiff  is  entitled  to  all 
tithes  except  corn  and  grain,  or  to  what  tithes  in  particn- 
lar  he  is  entitled;  but  they  go  on  to  say,  that,  from  time 
immemorial,  a  sum  of  37/.  has  been  payable  and  paid  as  a 
modus,  in  lieu  of  all  tithes  due  to  the  vicar;  and  according 
to  the  mode  in  which  they  state  the  modus,  an  issue  is 
directed  to  try  it.  The  issue  has  been  decided  against 
the  occupiers,  the  defendants;  but  it  is  now  stated,  that,  on 
the  face  of  the  record,  there  is  no  admission  or  evidence  of 
the  right  of  the  vicar  to  any  tithes.  And  the  question 
therefore  is,  whether,  as  to  this  point,  there  can  be  any 
further  inquiry,  and  in  what  shape  that  further  inquiry  is 
to  be  made.  In  pleading  a  modus  in  an  answer,  the  cor- 
rect mode  is  to  state  in  respect  of  what  particular  tithes 
the  modus  is  payable.  And,  perhaps,  I  should  be  justi- 
fied, in  the  present  case,  in  treating  the  modus  as  cover- 
ing all  the  tithes  demanded  by  the  bill.  The  Court  is,  I 
think,  entitled  to  assume  that  there  is  no  discharge  of  the 
tithes,  the  right  to  which  is  stated  by  the  bill.  It  is  not, 
however,  necessary  for  me  to  decide  the  case  on  this  point, 
nor,  perhaps,  would  it  be  quite  safe  to  do  so.  I  think,  un- 
der the  circumstances,  I  shall  be  justified  in  disposing  of 
this  case  as  if  there  had  been  an  admission  to  a  certain  ex- 
tent of  the  plaintiff's  title.  I  shall  dispose  of  it  in  this 
way.  It  is  quite  clear  that  the  plaintiff  is  entitled  to  some 
tithes,  what  tithes  in  particular  I  shall  not  now  say;  I 
think  the  proper  mode  will  be  to  send  it  to  the  Master  to 
inquire  what  tithes  in  the  hamlet  of  Burston  the  vicar  is 
entitled  to. 
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YoUNGE  r.  DUNCOMBE.  '^^^^       ' 

Jan,  26M. 

jLlILL  for  the  specific  performance  of  an  agreement  to  By  an  agree- 
purchase  an  estate.     By  the  ajpreement  300/.,  part  of  the  ™f*^^ttot^/the 
purchase  money,  was  to  be  paid  on  the  execution  of  the  ?»«!»«»«'  was 
agreement;  1,000/.,  further  part  thereof,  on  the  9A\S\  De-  hisporchase- 
cembery  18^,  when  the  purchase  was  to  be  completed,  and  ^I'^^^^ur 
the  conveyance  executed;  and  5,000/.  residue  of  the  pur-  Se^ro^J^e'w^" 
chase-iiioiiey  was  to  be  secured  by  a  mortgage  of  the!  es-  ^u  to  be  exe- 

cutedf  and  the 

tate,  payable  at  not  less  than  twelve  months  from  (he  date  residue  was  to 
of  the  conveyance,  and  with  three  months*  notice  prior  to  moJ^aM'^of  Uie 

IMnrinff  it  off.  «»tate,  payable 

^  at  not  less  than 

The  defendant  paid  the  300/.  on  the  execution  of  the  twelve  months 

.  X  .      X  .  va.»s  !_•  f'oro  the  date  of 

agreement,  and  took  possession,  but,  raising  some  objec-  the  conveyance. 
Oons  to  the  title,  be  declined  to  pay  the  remainder  of  his  ^teredS^V 

pnrchase-lftOney.  session  immedi- 

ately after  die 
execution  of  the 

Mr.  Havier,  on  the  part  of  the  plaintiff,  moved  that  the  agreement,  but, 

.  on  some  objec- 

defendant  should,  within  a  fortnight,  pay  the  6,000/.,  resi-  tions  to  the  title, 
due  of  the  purchase-money,  into  Court.   In  support  of  the  us^im^dbase-^ 
appUcation,  he  cited  Wickham  v.  Evered{a).  wm  lUed  h  aI 

^  ,  vendor,  for  the 

Mr.  Jervts  opposed  the  motion,  contending,  that,  as  by  spedBcperform- 
the  contract  5,000/.  of  the  purchase-money  was  to  remain  tract,  and  more' 
on  mortgage,  for  twelve  months  at  least  from  the  execution  ^J„tJTv^® 
of  the  conveyance,  and  no  conveyance  had  yet  been  execut-  elapsed  from  the 

,  V       •  ff  t     T  !•       •  time  when  the 

ed,  nor  the  title  approved,  the  application  was  premature,  conveyance 

ought  to  have 

Lord  Lyndhurst,  L.  C.  B. — I  think  this  C6mesr  within  the  defendant' 

d»  prinveiple  of  the  case  which  has  been  cited,  and  that  ^^^^^^"^ 

the  defendant  ought  to  pay  the  purchase-money  within  a  the  purchase- 

veiMnable  tiMe;  he  cannot  he  allowed  to  keep  both  the  court. 
property  and  the  purchasenaioney. 

Let  the  defendant  pay  the  purchase-money 
into  Court  within  two  months. 

(a)  4  Marid.  53. 

VOL.  I.  U 
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1831. 

Feh.\A,i6.  Berrington  V.  Evans. 

Where  an  ac-  J  HIS  WHS  a  creditor*s  suit,  in  which  it  had  been  referred 

on'bonds.'^and  ^o  the  Master  to  take  the  usual  accounts. 

"vSTiirthe ac-  '^^^  Master  having  made  his  report^  various exceptiona 

tion,  and  judg-  were  taken  to  it  by  different  parties. 

ment  entered  .11  n  1  •  # 

up  for  the  prin-  One  exception^  taken  on  the  part  of  the  representatives  of 
wMhen'^dli"?—  *®  testator,  was,  that  the  Master  had  allowed  a  debt  due 
Held,  that  it       q^  two  bonds,  ou  which  an  action  had  been  brought  against 

was  not  compe-  \  •        •    j 

tent  to  the  re-  the  testator  in  his  lifetime,  and  in  which  action  judgment 
thTobiigorrat**  had  been  entered  up  on  a  cognovit  given  by  him.  The  ob- 
tcn  yeawSter-  J^^^^^"  ^^  abandoned  as  to  one  of  the  bonds;  as  to  the 
vrarda,  in  a  suit  other,  it  was  Contended,  it  was  usurious  on  the  face  of  it, 

for  the  adminis-      .   .         1        ,  1.  1  •  n    •  1  1  -4.1. 

tration  of  the  givmg  the  obligee  the  option  of  either  stock  or  money,  with 
to  ^estioiTSc  ^^  agreement  for  six  months'  notice  for  paying  off  the  bond. 

validity  of  the 
bonds  on  the 

ground  of  usury.  Mr.  Wilbraham  and  Mr.  West,  in  support  of  the  ex- 

tration  of  assets,  ccption. — This  case  is  within   the  principle  of  famanf  v. 

ISweTon^TJi  ^^"'^  («)•     The  objection,  on  the  ground  of  usury,  witf 

ment  debt,  not  waived  by  the  judgment,  which  was  not  on  a  trial  or 

merely  on  the  j.        ,  1         *. 

ground  that  the  verdict,  but  on  a  cognovit t  and,  therefore,  not  of  more  va- 
bwn  prevented    ^^^  ^^^n  a  Warrant  of  attorney,  on  which  a  Court  of  law 

from  rendering     would  give  relief, 
available  his  ° 

judgment,  by  [Lord  Lyndhurst. — I  do  not  believe,  that,  if  an  action 

proceedings  in  I^^d  been  brought,  and  a  judgment  recovered,  a  Court  of 
Ihe  d^M  mayf^  **^  ^o\i\A,  after  the  lapse  of  ten  years,  set  it  aside  on  the 

by  those  means,    ground  of  USUry.l 

have  been  with-  ,        i-.ni-i  i.«i  •  « 

held  from  him  lue  Claim  IS  not  founded  on  the  judgment,  but  on  the 
years,  jj^j^jg^  ^^  charge  being  originally  brought  in  for  principal 
money  and  interest,  but,  when  the  funds  had  risen,  being 
converted  into  a  claim  of  stock.  In  all  the  cases,  a  dis- 
tinction has  been  made  where  the  party  has  had  an  oppor- 
tunity to  plead  the  usury,  and  where  he  has  not.     White 

(a)  17  Ves.  44. 
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V.  Wright  {0)9  Cooke  v.  Jones  {b)^  Harrison  v.  Hannel(c),         1831. 
Roberts  v.  Goffid),  Scott  v.  Nesbit  {e).  b^II^on 

Mr .  Treslove  and  Mr.  Jacob,  for  the  creditor,  in  support  Evani. 
of  the  report. — In  White  v.  Wright,  there  was  a  day  ex- 
pressly fixed  for  payment.  If  the  obligor  had  any  de- 
fence on  the  ground  of  usury,  he  should  have  availed 
himself  of  it  in  the  action;  and  having  neglected  to  do  so, 
this  Court  will  not  relieve  his  representatives.  Ware  v. 
Honoood{/).  Whatever  objections  originally  applied  to 
the  debt  are  removed  by  the  judgment. 

Lord  Lynduurst,  L.C.  B. — The  objection  as  to  one  of 
the  bonds,  I  understand  to  be  abandoned;  and  as  to  the 
other,  it  is  immaterial  in  the  view  which  I  take  of  the  case. 
If  a  party  enter  into  a  contract  which  is  usurious,  he  must 
take  the  consequences;  but,  on  his  bringing  an  action  on 
that  contract,  if  the  party  interested  in  raising  the  objection 
does  not  think  fit  to  do  so,  those  consequences  may  not  take 
effect.  In  this  case,  an  action  was  brought:  it  appears, 
that  a  cognovit  was  given,  not  merely  as  a  security,  but  for 
the  purpose  of  settling  the  action ;  for  the  declaration  is 
delivered  in  the  usual  form,  with  notice  to  plead :  after  the 
time  for  pleading  had  expired,  and  when  the  plaintiff  might 
have  signed  judgment,  the  defendant  enters  into  a  com- 
promise, and  gives  the  cognovit,  on  which  judgment  is  en- 
tered up  for  the  principal  debt  and  interest.  I  think  it 
impossible,  under  the  circumstances,  that  the  Master  should 
do  otherwise  than  allow  this  debt. 

In  over-ruling  the  exception,  it  is  not  my  intention  to  ex- 
press any  opinion  respecting  the  alleged  usury.  Under 
the  circumstances  of  the  case,  I  do  not  think  it  necessary  to 
enter  into  the  consideration  of  that  question. 

Exception  over-ruled. 

(a)  5  DowL  &  R.  I  lOj  3  Barn.  (rf)  4  Bam.  &  A.  92. 

&  C.  278.  (e)  2  Bro.  C.  C.  640. 

(6)  Cowp.  727.  (/)  14  Ves.  28. 
(c)  1  Marsh.  349. 
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1831.  Another  exception  to  the  report  was  tak^i  by  certain 

Bekrinotoii    c'*^di*o'^5  ^^  ^he  ground  that  the  Master  had  disallowed 

^-  a  claim  of  interest  on  judgments  obtained  by  the  creditors, 

several  years  back  and '  which  they  had  been  prevented 

from  rendering  available,  by  the  decree  and  subsequent 

proceedings  in  this  suit. 

Mr.  Duckworth,  and  Mr.  Wigram,  in  support  of  the 
exception. — The  rule  at  law  is  to  give  interest,  where 
there  is  a  contract  for  interest;  but  there  are  cases  m 
which  interest  is  given  without  any  contract.  Courts  of 
law  give  interest  in  various  actions,  in  the  shape  of  da- 
mages; and  where  there  has  been  delay  in  carrying  the 
judgment  into  effect,  by  the  defendant's  bringing  error, 
in  some  cases  interest  is  also  allowed.  In  Bann  v.  Dalr 
zel{a\  interest  was  allowed  at  law,  in  an  action  on  an 
Irish  judgment.  Lord  Tenterden  putting  the  case  on  the 
ground,  whether,  if  the  plaintiff  had  used  due  diligence, 
he  could  sooner  have  obtained  his  money.  After  a  decree 
for  the  administration  of  assets,  a  creditor  is  stopped  from 
proceeding  at  law,  not  on  any  equitable  right  as  applying 
to  the  debt,  but  merely  on  the  ground  of  convenience  to 
the  estate  of  the  debtor.  It  is  therefore  only  just,  that,  as 
the  creditor  is  delayed  for  the  benefit  of  his  debtor's  estate, 
he  should  be  allowed  interest.  As  this  Court,  in  the  ad- 
ministration of  assets,  follows  the  law,  if  interest  would  be 
given  at  law  in  the  shape  of  damages,  interest  will  be  al- 
lowed in  equity,  on  the  sum  which  would  be  recovered  at 
law.  Domford  v.  Domford  (6).  The  Court  has  also  had 
to  consider  the  question  of  interest,  on  an  agreement  to  pay 
money  at  a  given  day.  C^/on  v.  Lord  jFerrar«(c),  Loumd&s 
V.  Collins  {d).  The  principle  is,  that  whatever  you  would 
have  had  at  law,  you  bring  with  you  into  equity. — Stile- 
tnoH  V.  Ashdown  {e\  Earl  oi  Bath  v.  Earl  of -Srad/brrf(/), 

(a)  I  Moody  &  M.  228.  {d)  I?  Ves  2?. 

(6)  12  Ves.  127.  (e)  2  Atk.  477,  608. 

(c)  5  Ve».W>l.  (/)  2  Ves.  687. 
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Thomas  v.  Edwards  (a),  and  Seton  v.   Clark  (6),  were         1831. 
cited. 


Mr.  Jacob,  for  other  judgment  creditors,  relied  on  Ood- 
frey  v.  fVaison{c),  14  Viner*s  Ab.  title  Interest,  p.  458»pl. 
16,  Parker  v.  Harvey  (rf),  and  Parker  v.  Hutchinson  {e). 

Mr.  WUbraham,  and  Mr.  I^e#/,  for  the  report.— ^A  judg- 
ment does  not,  in  equity,  carry  interest  without  a  special 
contract  for  that  purpose.  It  is  contrary  to  the  practice 
of  all  the  Masters,  to  compute  interest  on  a  judgment. 
Interest  is  not  allowed  on  a  judgment  of  assets  quando 
acciderunU  Deschamps  v.  Vanneck  {/),  Creuze  v.  Hun- 
ter (g)»  This  point  was  also  decided  in  Lewes  v.  Mor- 
gan (A).  It  is  true,  that,  where  an  injunction  has  been 
granted  to  stay  proceedings  at  law,  interest  has  sometimes 
been  given,  but  that  is  on  the  ground  of  delay,  occasioned 
by  the  debtor.  If  interest  had  been  intended  to  be  given 
in  this  case,  the  decree  would  have  contained  special 
directions.  In  Nelson  v.  Sheridan  (e),  where  a  person  ob- 
tained judgment  in  an  action  on  a  bill  of  exchange,  and 
subsequently  brought  an  action  of  debt  on  that  judgment, 
in  which  he  obtained  judgment  by  default,  the  Court  re- 
fused to  refer  it  to  the  Master  to  ascertain  the  damages 
sustained  by  the  plaintiff.  Interest  is  allowed  in  cases  of 
writs  of  error,  under  the  statute.  Stiles  v.  Attorney-Gene- 
ral{k),  and  Askew  v.  Townsend  (/)>  were  also  referred  to. 

Mr.  Duckworth,  in  reply.  —  Admitting  that  interest 
ought  not  to  be  calculated  except  under  special  circum- 
stances, the  present  case  furnishes  those  circumstances. 


(a)  3  Anslr.  804.  (g)  2  Ves.  jun.  167. 

ib)  6  Ves.  4ia  ih)  3  YouDge  &  J.  230,  394. 

(c)  3  Atk.  517.  («)  8  T.  R.  R.  396. 

(rf)  4  Bro.  P.  C.  604.  {k)  West.  132. 

(0  3  Ve«.  jun.  133.  (0  In  Chancery,  Reg.  B.  1824. 

(/)  2  Ve«.  716.  fo  1608. 


Barrinotok 
Evans. 
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1831.  Lord  Lyndhurst,  L.  C.  B. — It  does  not  appear  that 

Breinoton    *"y  ^^^  ^^^  ^  found  in  which  interest  has  been  allowed 
••  on  a  judgment^  merely  because  the  progress  of  the  cause 

has  created  some  delay.  Suppose  there  are  assets  out- 
standing, requiring  considerable  time  to  render  them  avail- 
able, is  there  any  case  in  which  that  alone  has  been  con- 
sidered a  ground  for  interest  on  a  judgment.  The  question 
would  necessarily  arise  in  every  suit,  more  or  less. 

Exception  over-ruled. 


Feb.  26tk.  Wilson  v.  Forster. 

BiU  by  icga-  BlLL,  in  the  nature  of  a  supplemental  bill,  by  legs* 

I^eTi^  **"  '^s  entitled  to  legacies  charged  on  real  estates,  against 

charged  on  real  the  heir-at-law  of  the  testator,  the  defendant  hexDg  al- 

esutee,  for  a  j  j     • 

dbcovery  and  SO  the  hcir-at-law  and  devisee  of  an  executor,  and  devi- 

deed,b/wu<^,  SCO  in  trust  of  the   testator,  which  executor  and  tms- 

^!*Ae*?f^'^  tee  was  also,  in  his  lifetime,  heir-at-law  of  the  tesUtbr. 

tales  were  ti-  The  bill  Stated  the  proceedings  in  a  suit  instituted  by 

mlted  to  ttseSy  *                    *» 

under  which  them  in  this  Court,  against  the  executors  and  devisees  in 

l!!L^^  toir**  trust  of  the  wUl  of  the  testotor,  in  which  the  usual  ac- 

oniy,  bat  ihMu  counts  of  his  personal  estate,  and  of  the  estates  of  which 

which,  at  the  '^                               ' 

piaintifl^  insi>t-  he  was  scised  in  fee,  were  taken,  and  some  part  of  the  last* 

produced,  ap-  mentioned  estates  sold  in  aid  of  the  persoualty ;  but  which, 

maii^MrtioD  ^  ^^^  ^^  Stated,  did  not  produce  sufficient  to  pay  the  lega- 

oniy  of  the  e»-  cies ;  and  that  the  defendant  had  entered  into  the  possessioo 

tates  was  so 

settled,  and  that  of  the  real  estates  of  the  testator,  and  refused  to  sell  or  oon- 

tbc  te^tor*^  ^^^  ^^  ^^^  Sale  thereof.    The  bill  then  referred  to  an  aOe- 

seM  in  «Fe.  ntion  bv  the  defendant  s  fether  (the  executor  and  trus- 

Demunrtr     on  o                ^                                                        \ 

the  pound  that  iee)  in  the  original  suit,  and  by  the  defendant  himself,  that 

<iue«tion  c^ted  the  onlv  real  estates  of  which  the  testator  was  seised  in  fee, 

Mii'«  Utiev  and  ^^^  the  estates  which  had  been  soM ;  and  that,  though  he 

that  the  pUin-  ^^^j  seised  of  other  estates  of  consideraUe  valae.  yet  that 

tUB  had  no  in*  ^ 

trtY«t  in  it— >si«  he  was  only  tenant  in  tail  thereof;  and  that,  on  hb  de- 

cease,  the  last-mentioiied  estates  descended  to  the  defend- 
ant s  fetber,  and  afterwards  to  the  defendant,  and  were 


FORSTER. 
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not  subject  to  the  debts  or  legacies  of  the  testator*  The  1831. 
bill  charged  tliat  the  plaintiffs  had,  since  the  decree  in  the  ~^  ^ 
original  suit,  discovered  that  the  testator  was  not  tenant  _  v, 
in  tally  but  tenant  in  fee-simple  of  the  said  estates^  or  the 
greater  part  thereof ;  and  that  part  of  the  said  estates^in  the 
year  1698,  belonged  to  an  ancestor  of  the  testator^  and 
was  limited,  by  an  indenture  dated  in  that  year,  to  an  an- 
cestor of  the  testator  for  life,  with  remainder  to  his  first 
and  other  sons  in  tail ;  and  that  the  residue  and  greater 
part  of  die  said  last-mentioned  estates  was  purchased  or 
acquired  by  some  ancestor  of  the  testator  subsequently  to 
1698^  and  was  never  limited  in  tail,  but  so  that  the  testa- 
tor took  an  estate  in  fee- simple.  The  bill  charged,  that 
the  defendant  had  in  his  possession  the  title  deeds  and 
writings  relating  to  the  said  estates,  and  particularly  the 
settlement  of  1698.  And  that,  if  the  defendant  should 
persist  in  the  allegation  that  the  testator  was  tenant  in 
tail  of  the  said  hereditaments^  he  ought  to  set  forth  the 
date  &c.  of  the  deed  or  instrument  by  which  such  entail 
was  created ;  and  ought  also  to  put  into  a  box  or  bundle 
all  the  title  deeds,  evidences,  and  writings  relating  to  the 
said  estate,  in  his  possession  or  power,  and  produce  and 
leave  the  same  in  the  hands  of  his  clerk  in  court,  for  the 
usual  purposes* 

The  defendant  demurred  to  so  much  of  the  bill  as  re- 
quired him  to  set  forth,  whether  the  estates  did  not,  in  the 
year  1698,  belong  to  an  ancestor  of  the  testator;  and  whe- 
ther the  same  were  not  settled  by  an  indenture,  dated  in 
that  year,  in  the  manner  in  the  bill  stated ;  and  as  to  so 
much  of  the  bill  as  called  on  the  defendant  to  set  forth  the 
date  of  the  deed  by  which  the  entail  was  created,  and  the 
parties  thereto,  and  as  required  him  to  produce  the  title 
deeds  and  writings.  The  defendant  answered  the  remain- 
der of  the  bill ;  and,  by  the  answer,  he  denied  that  the  plain- 
tif&  bad,  since  the  decree,  discovered,  or  that  the  fact  was, 
that  the  testator  was  not  tenant  in  tail  of  the  estates  men- 
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1881.         tioned  in  the  bill,  or  that  he  was  not  seised  in  fee-simple 
thereof,  or  of  any  part  thereof. 

Mr.  Purvi$f  in  support  of  the  demurrer,  contended, 
that  die  pluntiffs  did  not  by  their  bill  shew  any  title  to 
the  discovery  sought  by  them,  inasmuch  as,  if  the  entail 
stated  by  the  bill  had  been  created,  the  plaintiffs  could 
have  no  interest  in  the  estates.  That  the  plaintSfis  did  not 
claim  under  the  entail  but  in  opposition  to  it,  and  were  not 
entitled  to  the  production  of  the  deed  of  entail,  for  the 
purpose  of  shewing  what  estates  were  comprised  io  it 
Nor  were  they  entitled  to  the  other  deeds,  aa  they  related 
to  the  pUdntiff^'s  title.  And  he  cited  Sampson  ▼.  Swctioh 
ham  (a),  and  Compton  t»  Earl  Grey  {b). 

Mr.  Koe^  and  Mr.  Ciing,  for  the  biit,  contended,  dist 
if  the  deed  of  1668,  creating  the  entail,  w^e  produced,  it 
would  appear  that  a  small  portion  only  of  the  estates  wu 
actually  entailed ;  and  that  the  plaintiflb  were,  therefore,  to 
a  certain  extent,  interested  in  that  deed,  and  entitled  to  tlie 
production  of  it  as  a  means  of  shewing  that  the  other  es* 
tates  were  not  included  in  it;  and  that  tiiey  were  also  en* 
titled  to  the  production  of  the  other  deeds.  And  they  re- 
ferred to  Stroud  V.  Deacon  (c),  Smith  v»  The  Doke  of 
Northumberland  (d),  and  Sanders  y.  King  (e). 


The  demurrer  was  allowed. 

(a)  5  Madd.  16.  (d)  ]  Cox,  363. 

(b)  1  YouDge  &  J.  154.  (0  6  Mad.  61 ;  8ee  also  2  Sim. 
CO  1  Ves.  37.                               &  Stn.  277- 
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1831. 

Warrington,  Clerk,  r.  Sadler,  Kirkby,  Morton,  and 

Metcalfe. 

1  HIS   suit  was  originally   instituted  by  the  vicar  of  A  vicarage  being 

the  parish  of  Leeke,  in  the  county  of  York^  against  the  Son^rde^^" 

defendants  Sadler  and  Morton^  (and  two  other  persons,  *^/2rf *ddi 

against  whom  the  suit  was  not  prosecuted),  as  occupiers  and  certain  ai- 

of  land  in  different  townships,  within  the  parish,  for  an  to^  seq^ 

account  of  the  tithe  of  hay,  and  all  small  tithes,  and  sa-  ^j^^^^^ 

tisfaction  for  the  same.  might,  notwith- 

The  defendant  Sadler^  by  his  answer,  admitted   the  bill  against  the 

institution  and  bduction  of  the  plaintiff  as  vicar,  and  his  ^Snt"aSr«- 

right  to  tithe  of  hay,  and  all  small  tithes,  within  the  vi-  tisfaction  of  their 

^  .11  ^iht^,  without 

carage  and  parish,  or  the  moduses  or  customary  payments  making  the  se- 
payable  in  lieu  and  satisfaction  of  such  tithes,  save  and  p^^j^oiough 
except  so  far  as  the  plaintiff's  right  to  receive  and  take  iI^o"h«twecn" 
such  moduses  and  customary  payments  in  lieu  thereof  theoccupiersand 
was  affected  by  the  sequestration  thereinafter  mentioned,  tor  was  alleged. 
That  the  parish  of  Leeke  comprised,  among  other  town-  ni<idu?of"6/.*^ 
ships,  the  townships  of  Landmoih,  including  Catto.  Ox-  ^"»  pleaded, 

and  was  sup- 

bankf  Oxmoor,  and  Marygold  HaU^  the  township  of  ported  by  seve- 
Crosby i  with  ilie  outhouses y  and  the  township  oi  Knay-  by  a^great  deal 
ton  and  Silton;  and  which  townships,  with  their  respec-  of  parol  evi- 

'  *  dence;  but  in 

an  earlier  ter- 
rier, the  modus 
was  stated  to  be  62.  Os.  Ad„  from  which  it  was  contended,  that  the  immemoriality  of  the  payment 
was  disproved : — the  Court  held,  that  this  terrier  alone  was  not  sufficient,  as  opposed  to  Uie  other 
evidence,  to  defeat  the  modus ;  and  that  the  additional  id.  might  either  have  been  introduced  into 
the  terrier  by  mistake,  or  might  have  been  a  small  fee  for  the  collection. 

A  modus  of  13«.  4d,  was  pleaded  as  payable  on  the  first  Sunday  after  old  Si.  MichaeVs  Day,  by 
the  occupiers  of  Unds  within  the  township  of  A.  and  the  township  of/?.;  of  which  the  occupiers 
in  A.  contributed  and  paid  lOs.,  and  the  occupiers  of  lands  in  B.  contributed  and  paid  3s.  AtL,  in 
Hen  of  the  tithes  of  hay  and  grass  in  and  throughout  the  townships,  and  which  modus  had 
been  accustomed  to  be  paid  on  the  altar  table  of  the  parish  church.  The  payment  was  supported 
by  several  antient  terriers,  but  which  only  stated  the  13«.  id.  as  payable  for  the  townships  of  ^. 
and  B;  without  referring  to  any  contribution: — Held,  that  the  modus  as  pleaded  was  supported 
by  the  evidence;  that  the  contribution  was  a  private  arrangement  between  the  townships,  by  which 
tbe  vicar  was  not  bound,  and  that  he  had  his  remedy  against  any  part  of  t>oth  townships  for  the 
entire  modus. 

A  modus  was  pleaded  as  payable  by  the  occupiers  of  lands  wiihin  two  townships;  the  external 
boundaries  of  both  the  townships  were  clearly  and  distinctly  made  out  in  evidence,  but  the  witnesses 
deposed  that  the  lands  in  the  two  townships  were  intermixed,  and  could  not  be  distinguished  :•«> 
Held,  that  the  boundaries  were  sufficiently  proved. 

VOL.  I.  X 


Sadler. 
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1831.         tive  appendages^  were  distinguished  by  known  metes  and 
^      '     "      boundaries.     The  defendant  Sadler  admitted  his  occu- 

Warrington  1  .         i»  .#-»        » 

V.  pation  of  a  farm  and  lands  in  the  township  of  Crosby^ 

and  his  perception  of  hay,  and  other  titheable  matters^ 
the  tithes  of  which  were  of  the  nature  of  small  tithes; 
but  he  denied  that  the  plaintiff  as  vicar,  or  that  the  per- 
son claiming  under  the  sequestration  thereini|^ter  men- 
tioned, was  entitled  to  the  tithes  of  any  of  such  titheable 
matters  in  kind,  for  that  there  was  payable  and  paid,  and 
of  right  ought  to  be  paid,  to  the  vicar  for  the  time  bdng, 
by  the  occupiers  of  lands  within  the  said  township  of 
Landmothf  including  Caito,  Oxbank,  Oxmoor,  and  Mary- 
gold  Hallf  and  in  the  said  township  of  Crosby,  with  ike 
outhouses,  for  the  time  being,  the  modus  or  antient  cus- 
tomary yearly  payment  of  6/.,  of  which  the  occupiers  of 
lands  within  the  said  township  of  Landmoth,  with  Us  said 
appendages,  contributed  and  paid,  and  of  right  ought  to 
contribute  and  pay,  the  sum  of  4/L  I3s.  M.;  and  the  oc- 
cupiers of  lands  within  the  said  township  of  Crosby,  wUk 
Us  appendages,  contributed  and  paid,  and  of  right  ought 
to  contribute  and  pay  the  sum  of  !/.  ds.  8d.,  by  two  equal 
portions  or  payments,  on  the  Sunday  after  Si.  Mark's 
Day,  and  the  Sunday  after  Sl  Luke's  Day,  in  every 
year,  for,  and  in  lieu,  and  full  satisfaction  of  and  for  all 
and  singular  the  vicarial  tithes,  of  which  the  tithes  of  hay 
and  grass  within  the  said  townships  of  Landmoih  and 
Crosby,  with  their  said  respective  appendages,  were  part, 
yearly  arising,  growing,  renewing,  and  increasing  in  and 
throughout  the  said  townships,  with  their  appendages; 
and  that  such  payments  had  been  accustomed  to  be 
made  at  the  altar  table  in  the  parish  church  ei 
Leeke.  The  answer  then  stated,  that  the  vicarage  had 
been,  since  1815,  and  then  was,  under  sequestration 
to  Charles  Metcalfe  for  a  debt,  and  by  whom,  or  whose 
attorney  or  agent,  the  vicarial  tithes,  or  the  moduses  or 
customary  payments  in  lieu  thereof,  were  regularly  re- 
ceived, and  to  whom  the  modus  or  customary .  pityment 
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in  lieu  of  the  vicarial  tithes  of  the  said  townships  of  Land-         1831. 
Mo/A  and  Crosby,  with  thdir  respective  appendages,  had  ' 

been  paid  and  satisfied  up  to  the  last  day  for  the  payment  ^  «. 
thereof.  And  the  defendant  insisted  that  the  sequestra- 
tor was  a  necessary  party  to  the  suit,  and  that  the  vicar 
could  not  alone  maintain  any  suit  against  the  defendant 
for  the  vicarial  tithes  of  his  farm  and  lands,  or  the  said 
modus  or  customary  payment.  The  defendant  also  insist- 
ed on  payment  of  the  modus  to  the  sequestrator,  in  bar  of 
the  plaintiff's  demand,  and  claimed  the  same  benefit  as  if 
it  had  been  pleaded. 

The  defendant  Morion^  by  his  answer,  stated  his  oc- 
cupation of  two  farms,  one  of  which  was  situate  partly 
in  the  township  of  Leeke  and  partly  in  the  township  of 
GuekUible,  and  the  other  of  which  farms  was  situate 
partly  in  the  township  of  Barrowby  and  partly  in  the 
township  of  Gueldable,  within  the  vicarage  and  parish  of 
Leeke.  And,  in  a  schedule,  he  stated  the  particulars  of 
the  farms  and  lands,  distinguishing  therein  those  parts 
of  the  first-mentioned  farm  which  were  in  the  township  of 
Leeke 9  from  those  which  were  in  the  township  of  Gueldable, 
and  those  parts  of  the  secondly-mentioned  farm  which 
were  in  the  township  of  Barrawby,  from  those  which  were 
in  the  township  of  Gueldable.  The  defendant  admitted 
the  perception  of  titheable  matters,  but  alleged  the  follow- 
ing moduses  to  be  payable  to  the  vicar,  viz. — 15«»  payable 
on  the  first  Sunday  after  old  Su  MichaeVs  Day,  in  lieu  and 
fiill  aatis&ction  of  and  for  the  tithes  of  hay  and  grass,  yearly 
ariring  and  renewing  in  and  throughout  the  township  of 
Leeke;  and  18s.  M.  payable  by  the  occupiers  of  lands 
within  the  township  of  Barrowby  and  the  township  of 
GueldaUe,  for  the  time  being,  on  the  first  Sunday  after 
old  SL  MichaeVs  Day,  and  of  which  13«.  M.  the  occu- 
piers of  lands  within  the  township  o( Barrowby  contributed 
and  paid,  and  of  right  ought  to  contribute  and  pay,  10^., 
and  tlie  occupiers  of  lands  within  the  township  of  Gueld- 

X2 
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1831.        ablcy  contributed  and  paid,  and  of  right  ought  to  contri- 
^^  bute  and  pay,  3*.  4«t,  for  and  in  lieu  and  full  satisfactton 

Warrington  tr  j^  ^ 

o.  of  and  for  the  tithes  of  hay  and  grass,  yearly  arising,  grow- 

ing, renewing,  and  increasing,  in  and  throughout  the  town- 
ships of  JSarroiriy  and  GuekUMe,  and  the  titheable  places 
thereof;  and  which  moduses  had  been  accustomed  to  be 
paid  at  the  altar  table  of  the  parish  church  of  Leeke. 
The  answer,  in  other  respects,  was  similar  to  the  answer 
of  the  other  defendant 

The  plaintiff  amended  his  bill,  by  making  Metcalfe^  the 
sequestrator,  a  defendant ;  who  put  in  an  answer  stating  the 
existence  of  the  sequestration,  and  the  continuance  of  his 
debt,  and  stating,  that  as  he  was  not  informed  either  of 
the  validity  of  the  claim  made  by  the  plaintifTs  bill,  or  rf 
the  defence  made  thereto,  he  was  unwilling  to  incur  the 
costs  of  the  suit  by  becoming  a  plaintiff  therein;  and  that 
he  had  not  been  requested  to  become  a  plaintiff  until  De- 
cembcTt  1830,  when  considerable  costs  had  already  been 
incurred. 

The  evidence  on  the  part  of  the  plaintiff  consisted  of  an 
extract  from  Pope  Nicholas'  Taxation,  1292,  in  which  the 
rectory  of  Leeke  was  stated  to  be  worth  80  marks.  The 
endowment,  dated  17th  Juljf,  lS4i,  by  which  the  vicarage 
was  endowed  with  the  hall  and  chambers  in  the  mansioiif 
with  a  close  adjoining,  the  whole  altarage  of  the  parish 
church,  the  tithes  of  hay  oi  Leeke,  Knajfion,  LamdemoU, 
Bratkwatk,  Siltom,  Hepawikes,  AlverUm,  and  Crosby,  and 
in  other  the  minute  tithes  of  the  parish,  by  whatsoever 
name  they  were  known;  also  in  all  other  profits  whatever, 
except  as  after  reserved,  and  with  two  ox-gangs  of  land  in 
Silion.  The  residue  of  the  mansion  of  the  rectory,  and 
the  tithes  of  sheaves  of  the  whole  parish  of  Leeke,  and  the 
yearly  rent  of  2Gs.  &/.,  which  Jokm  of  Leeke  had  been  ac- 
customed to  pay  to  the  rectors  of  the  church  of  Leeke; 
and  also  the  tithe  of  hay  of  the  demesne  meadows  of  the 
rector,  under  CoiecKffe,  and  of  the  meadows  of  Bergkby, 
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were  reserved  to  the  Bbhop  of  Durham  and  his  episcopal         1831. 

Warrington 

An  extract  from  the  Nonce  Rolls,  15  Edw.  3,  1851,  in  v. 

which,  inter  aUa,  the  tithes  of  hay  were  stated  to  be  worth 

6/.  13«.  4dL,  and  the  oblations  and  other  small  tithes  10^. 

« 

The  Ecclesiastical  Survey ,  26  Hen.  8,  which  stated  the 
yicarage  to  be  worth  in  tithe  of  hay,  9X)s. ;  calves,  10«.  / 
lambs,  50s.;  wool,  50s.;  other  minute  tithes,  50^.,  &c.  &c. 

A  terrier  of  1716,  signed  by  the  vicar  and  two  church- 
wardens, headed,  **  A  terrier  of  the  tithes  belonging  to  the 
vicarage  o{  LeekCf  and  all  the  other  emoluments  belong- 
ing to  the  church  o{  Leeke,^  which  contained  an  entry  to 
the  following  effect — '^  Imprimis,  the  hay  tithe  in  North 
AUerton  Inge,  joining  on  Cod-Bech,  likewise  the  church- 
yard, with  the  parsonage  garth,  with  all  the  small  tithes 
whatever  belonging  to  the  parish  of  LeeAe.**  Another 
terrier,  1727,  which  was  entitled — **  A  terrier  of  the  glebe 
and  other  tithes  and  pensions  belonging  to  the  vicarage  of 
Leeie/*  and  which  was  also  signed  by  the  vicar  and  two 
churchwardens.  In  this  terrier,  the  glebe  was  described, 
and  then  followed  the  names  of  several  places  with  sums 
placed  opposite  to  them,  among  which  were  Crosby, 
Katihow,  Landmoth,  and  Oxbank,  61.  Os.  4fd.;  Oreat 
Leeie,  21.;  Knayion,  91.;  and  Barrowby,  61.;  but  what 
the  sums  were  payable  for  was  not  stated,  nor  was  the  word 
tithes  mentioned,  except  in  the  heading  of  the  terrier. 

The  plaintiff  also  read  in  evidence  various  passages 
firom  the  answers. 

The  evidence  on  the  part  of  the  defendants  consisted 
of  seven  terriers,  dated  respectively,  1760,  1764,  1770, 
1777,  1781,  1786,  1809,  and  1817;  all  of  which,  except 
the  two  last,  were  signed  by  the  vicar ;  and  which  contained, 
in  terms,  the  moduses  pleaded  by  the  defendants.  The 
terriers  also  contained  other  moduses,  but  which,  it  was 
admitted  on  the  part  of  the  defendants,  did  not  now  exist 
as  moduses. 


Warrinqtor 

V. 
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1831.  The  defendants  also  proved,  by  the  parol  testtmony  of 

many  witnesses^  the  boundaries  of  the  townships,  and 
that  the  lands  of  the  defendants  were  withm  those  town- 
ships. With  respect,  however,  to  the  townships  of  Bar- 
rowby  and  GueldaUe^  the  witnesses  proved,  that  diough 
the  external  boundaries  of  those  townships  were  wdl 
known,  the  internal  divisions  of  the  two  townships  were 
unknown,  and  could  not  be  distinguished.  The  witnesses 
also  proved  the  payment,  as  moduses,  of  the  several  sums 
pleaded  by  the  defendants,  and  the  reputation  that  the 
same  were  paid  as  moduses.  They  also  proved  the  repu- 
tation to  that  effect  among  old  pensons  since  dead. 

The  defendants  likewise  proved  by  the  examination  of 
the  agent  of  Metcalfe^  the  sequestrator,  that  the  vicarage 
was  under  sequestration,  and  had  been  so  ever  since  the 
year  1815;  that  during  all  that  time  the  agent  of  the  se- 
questrator had  received  the  vicarial  tithes  of  the  vicarage 
and  parish,  or  the  moduses  or  customary  pajrments  in  lieo 
thereof.  The  agent  also  proved  the  payment  to  hira,  as 
such  agent  of  the  sequestrator,  of  the  several  moduses 
pleaded  by  the  defendants,  and  the  receipt  by  him  of  the 
other  vicarial  tithes  of  the  defi^mlants,  from  the  year 
1815,  down  to  the  present  time,  and  that  the  moduses  had 
been  annually  received. 

Mr.  Jervis  and  Mr. «/.  Jervis  for  the  plaintiff, — ^llie 
endowment,  which  is  subsequent  to  the  time  of  l^al 
memory,  is  wholly  inconsistent  with  the  exbtence  of 
moduses  at  the  date  of  that  document  The  values  as- 
cribed to  the  different  articles  in  the  endowment,  and  in 
the  other  ancient  documents,  are  also  wholly  opposed  to 
the  presumption  of  moduses  being  then  payable.  The 
words  minut€d  decim€e,  which  occur  in  the  endowment, 
have  been  held,  when  used  in  the  ancient  documents, 
to  afford  strong  evidence  against  the  existence  of  a  modus; 
and  where,  as  in  the  present  case,  the  value  of  the  tithes  is 
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given  in  such  documentSj  it  implies  a  taking  in  kind,  and         1831. 
not  sub  mode  (a).    The  modus,  of  6/.  for  the  township  of   «,^*^*     ' 
Iduubnoih,  including  Caiio,  Oxbank,  Oxmopr,  and  Mary-  v, 

gold  Hallf '  and  the  township  of  Crosby,  with  the  out- 
houses, is  disproved  by  the  evidence ;  the  terrier  of  1 727 
shewing  that  6/.  0^.  4</.,  and  not  6/.,  was  then  paid  for 
Crosby  and  CcUto,  Landmoih,  and  Oxbank.  The  modus 
of  15#.  for  the  township  of  Leeke  is  also  disproved  by  the 
same  terrier,  which  shews  a  payment  of  2L  to  have  been 
made  at  that  time  for  Leeke.  And,  according  to  the  same 
terrier,  6^  was  then  paid  for  the  township  of  Barrowby. 
Evidence  of  payments  of  different  amount  having  been 
made,  is  destructive  of  the  modus;  and  evidence  subsequent 
to  the  time  of  memory,  that  the  payments  alleged  did  not 
then  exbt,  will  defeat  the  presumption  arising  from  later 
usage,  however  uniform,  and  ho  wever  clearly  proved.  Fisher 
w.  Graves  (6),  Short  v.  Lee  (c),  and  the  Homchurch  case  {d)* 
The  modus  of  13«.  4d.  for  the  townships  of  Barrowby  and 
Gueldable  is  not  sufficiently  proved,  the  witnesses  who  prove 
the  boundaries  of  those  townships,  stating  that  the  boun- 
daries of  the  two  townships  are  intermixedi  and  admitting 
that  they  are  unable  to  distinguish  them. 

Mr.  Boteler  and  Mr.  Griffith  Richards^  for  the  defend- 
ants.— ^The  plaintiff  has  no  title  to  sue  in  equity  without 
j<Mning  the  sequestrator  as  a  plaintiff.  It  is  proved,  on  the 
part  of  the  defendants,  that  they  have  satisfied  the  se- 
questrator for  all  titheable  matters  accrued  due  for  them 
down  to  the  present  time.  The  plaintiff  has  therefore  no 
right  to  any  account  from  tlie  defec^^ants.  The  sequestra- 
tor may  be  compared  to  a  mortgagee  in  possession,  whose 
receipts  would  be  a  sufficient  discharge  to  the  tenant  as 


(a)  Hahe  v.  Eytton,  4  Price,         (c)  2  Jac  &  W.  464. 

417;  2  E.  &  Y.  497.  {d)  Morgan  v.  Tyler,  cited  in 

(b)  1  M 'Clel.  &  Younge,  362.       Short  v.  Lee, 
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1831.        against  the  mortgagor.    If  a  case  of  collusion  between  the 
w  RRiNOTow    s^uestrator  and  the  occupiers  had  been  made  out,  it  might 
V-  be  different,  but  collusion  is  not  even  suggested.   Suppose 

an  action  to  be  brought  by  the  sequestrator  in  the  name  of 
the  incumbent  against  the  occupier,  he  would  not  hate 
any  defence  to  the  action,  and  he  is  not  to  be  again  ha- 
rassed by  the  incumbent.  The  receipt  of  the  sequestra- 
tor is  conclusive.  The  sequestrator  ought  to  be  a  pbun- 
tiff  and  not  a  defendant ;  for  if  any  thing  should  appear  to 
be  due  from  the  defendants,  it  would  be  due  to  the  seques- 
trator, and  not  to  the  plaintiff,  and  the  Court  could  not  in 
this  suit  decree  payment  to  the  sequestrator.  If  the  vicar 
be  dissatisfied  with  the  conduct  of  the  sequestrator,  he 
may  apply  to  the  Elcdesiastical  Court  (a),  or  he  may  file 
his  bin  against  him  for  an  account  of  what  he  has  receir- 
ed,  or  might  have  received.  The  vicar  has  no  interest  in 
the  tithes  which  have  accrued  due,  and  cannot  maintiun  a 
suit  against  the  occupiers  merely  for  a  declaration  of  his 
right  to  tithes.  Assuming,  however^  that  the  vicar  may 
alone  maintain  this  suit,  then  the  defendants  have  satisfae- 
torily  made  out  their  moduses.  The  mention  of  hay  and 
other  tithes  in  the  endowment  does  not  necessarily  import 
that  the  tithes  were  payable  in  kind.  The  ancient  doca- 
ments  are  not  entitled  to  any  weight  with  respect  to  the 
value  of  the  tithes.  Elersy.namley{b);  BreeY.Beei{e)\ 
Lord  Redetdaky.  Walby{d).  The  terrier  of  1727  does 
not  disprove  the  moduses.  The  addition  of  the  4dL  in  the 
modus  for  Lambmoih  and  Ot»f6y,  in  that  terrier,  must  be 
a  mistake,  the  sum  stated  in  all  the  otiier  terriers,  being  6JL 
The  diflference  in  the  amount  of  the  soms  stated  in  that 
terrier  to  be  payaUe  for  the  other  townships,  and  the 
moduses  pleaded  for  those  townships,  is  accounted  for  by 


(«)  3  Bonn's  E.  L.  5IU  tide         (c)  ^iii<e,p.211. 
*  &>ytiaff*f<rr  ;^  Amie^  p.  303. 

^^)  Not  repoitM* 
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the  moduses  being  in  lieu  of  tithe  hay  only,  whilst  the  sums         1831. 
mentioned  in  the  terrier  are  for  all  tithes ;  and  it  does  not    ^ 
appear  what  proportion  of  those  sums  was  payable  for  hay  v, 

tithe^  and  what  proportion  for  the  other  small  tithes* 


Sadler. 


Mr.  Jernis  in  reply. — The  bill  originally  was  brought 
against  the  occupiers  only,  but,  on  the  objection  being 
riused  by  the  answer,  the  bill  was  amendedi  by  making 
the  sequestrator  a  party,  and  praying  that  the  amount  of 
the  tithes  found  due  might  be  paid  to  the  plaintiff,  or  as 
the  Court  should  direct.  It  has  been  long  settled  that  a 
sequestrator  cannot  alone  maintain  any  action  or  suit,  be- 
ing merely  a  bailiff  to  the  bishop,  and  having  no  interest 
in  the  matter.  Berwick  v.  Swanton  (a).  The  case  of  mort- 
gagor and  mortgagee  has  no  application,  the  mortgagor 
being,  after  default,  only  tenant  at  wilV  and  the  mort- 
gagee having  an  absolute  estate  in  the  property.  The 
value  of  the  hay  and  small  tithes,  as  stated  in  the  Notub 
Rolls f  is  61.;  so  that  the  moduses  pleaded  for  tithe  hay 
only  of  the  townships  in  question,  is  more  than  the  value 
of  the  tithe  of  the  hay  of  the  whole  parish  according  to 
that  document.  The  Ecclesiastical  Survey  shews  that 
there  was  a  fluctuation  in  the  value  of  the  hay,  and  of  the 
vicarage,  which  could  not  have  been  the  case  if  these 
fixed  money  payments  had  then  existed.  The  terriers  of 
1716  and  17^,  shew  conclusively  that  the  moduses  now 
set  up  did  not  then  exist.  And  those  ancient  documents 
are  not  to  be  overturned  by  the  more  modem  terriers  pro- 
duced by  the  defendants. 

Lord  Lyndhurst,  C.  B. — This  is  a  bill  by  the  vicar  of  April  2Zrd. 
Leeke,  in  the  county  of  York,  for  an  account  and  satis- 

(a)  Bnnb.   192;  Dodd's  MS.  222;    1  Eagle  &  Younge,  705: 

137;  1  Eagle  &  Younge,  574.  See  and  Bishop  of  London  y.  NkhoU, 

also  The  Bishop  of  ^ortoicA  and  Bunb.  141;  1  Eagle  &  Younge, 

Eockard  ▼.  BuckUa^  Dodd's  MS.  793. 
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183K        faction  of  small  tithes.    Moduses  are  set  np  in  answer  to 
„      '       „    the  demand.     The  moduses  pleaded  are — First,  a  modus 

Warrington  ^  *^ 

V.  of  6/.,  which  IS  alleged  to  be  payable  for  particular  town- 

ships in  the  parish^  for  all  the  vicarial  tithes,  including  tithes 
of  hay  and  grass.  Secondly ,  a  modus  of  15^.,  stated  to  be 
payable  in  lieu  of  tithes  of  hay  and  grass,  in  the  township 
of  Leeke.  And  thirdly,  a  modus  of  1S#.  4d.  in  lieu  of 
tithes  of  hay  and  grass,  in  the  townships  of  Barrawby 
and  Gneldable,  and  to  which  last-mentioned  modus  it  is 
alleged  the  townships  of  Barrowby  and  Gmeldable  contri- 
bute in  the  following  proportions,  vix.  the  former  10«.,  and 
the  latter  Ss.  4c/. 

The  evidence  relied  on  in  opposition  to  the  moduses 
was — First,  the  endowment,  the  language  of  which,  if 
taken  by  itself,  would  certainly  tend  to  shew  that  no  mo- 
dus existed  at  that  time ;  for  it  states  that  the  vicarage 
shall  consist  of  the  whole  altarage,  of  the  tithe  of  hay,  and 
in  other  the  small  tithes,  and  no  modus  is  mentioned 
in  it :  but  this  is  not  conclusive ;  it  only  affords  an  argument 
that  no  such  modus  then  existed ;  and  that  argument  must 
be  considered,  as  to  the  effect  of  it,  with  reference  to 
the  rest  of  the  evidence.  Secondly,  Pope  Niehotai 
Taxation*  In  my  opinion,  this  document  does  not  tiirow 
any  light  on  the  subject.  Thirdly,  the  Nonae  Roll,  which 
states  the  tithe  of  hay  to  be  of  the  value  of  6/.  ISs.  4c/.,  and 
the  oblations  and  small  tithes  to  be  worth  \Qs.  Fourthly, 
the  Ecclesiastical  Survey,  which  states  the  tithe  of  hay  to 
be  worth  20s.  There  is  no  mention  of  any  modus  in  either 
the  one  or  the  other  of  these  documents.  These  doco^ 
ments  are  not  conclusive  as  to  value;  they  only  afford  an 
argument  in  the  same  manner  as  the  endowment,  and  they 
must  be  taken  in  connexion  with  the  other  evidence.  The 
terrier  of  1716  does  not  make  any  mention  of  a  modus. 
This  also  is  by  no  means  conclusive,  but  only  affords  the 
like  argument  as  the  endowment.  It  does  not  appesr 
from  the  next  terrier,  that  of  1727,  whether  the  payments 
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mentioned  in  it  were  compositions  for  a  given  period,  or        1^1* 
for  that  year  only.    There  is  nothing  contained  in  the  ter-    Harrington 
riers  respecting  moduses.  ** 

Sadler* 

Such  is  the  evidence  opposed  to  the  moduses.  Stand- 
ing by  itselfi  it  would  appear,  from  this  evidence,  that  no 
moduses  exist.  But  it  must  be  taken  with  reference  to  the 
evidence  on  the  other  side,  which  is  extremely  strong. 
The  first  terrier,  that  of  1760,  states  distinctly  the  6L  to 
be  paid  as  a  modus ;  but  then  it  is  said  that  there  is  a  va- 
riance in  the  amount  of  the  modus,  as  stated  in  this  terrier 
and  the  terrier  of  1727,  of  id.  This  appears  to  me  entirely 
matter  of  evidence:  the  one  must  be  taken  in  conjunction 
with  the  other.  If  those  two  terriers  stood  alone,  it  might 
be  doubtful  which  was  the  correct  payment;  and  it  must 
have  stood  over  until  the  other  terriers  were  examined. 
All  the  other  terriers,  six  in  number,  concur  in  stating  the 
modus  as  a  modus,  in  terms,  of  6/.  Now,  if  implicit  reli- 
ance could  be  placed  on  the  fact  of  6/.  0«.  M.  having  been 
paid  in  the  year  17^7,  instead  of  the  6L  mentioned  in  the 
answer,  it  would  be  difficult  to  support  the  modus;  but 
the  evidence  must  be  taken  altogether.  It  is  not  unlikely 
that  there  may  be  a  mistake,  or  there  might  have  been  some 
small  charge  incidental  to  the  collection.  It  does  not  of  ne- 
cessity establish  that  the  6/.  Os.  4ef.  was  the  actual  payment 
in  1727.  The  variation  in  the  sums  may  be  reconciled  by 
supposing  a  mistake.  The  evidence  does  not,  however, 
rest  here.  From  the  year  1760,  down  to  the  present  time, 
the  terriers  are  open  to  the  observation,  that  though  they 
are  signed  by  the  vicar,  they  state  a  variety  of  other  mo- 
duses as  being  payable  to  the  vicar^  which  afterwards  turn 
out  not  to  be  moduses.  We  then  come  to  the  parol  evi- 
dence. All  the  witnesses  state  the  payment,  as  far  as  me- 
mory goes,  to  have  been  61.  only,  and  to  have  been  paid  as 
a  modus,  and  there  is  evidence  of  reputation  carrying  the 
payment  still  farther  back. 
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1831.  Taking  this  altogether,  though  I  admit  there  may  be 

Warrington   ^^^^  doubt,  still  the  case  is  SO  strong,  that  I  feel  it  impos- 

„   V.  sible  to  make  a  decree  for  an  account  without  first  directing 

Sadler.  ,  ,  , 

an  issue.  It  does  not  appear  to  me  that  the  evidence  in 
opposition  to  the  modus  is  sufficiently  clear  to  justify  me 
in  directing  an  account  in  the  first  instance. 

As  to  the  modus  for  the  township  otLeeie,  the  modus  is 
stated  to  be  15^.,  in  Ueu  of  the  tithe  of  hay.  The  terrier  of 
1727,  and  which  was  chiefly  relied  on  in  the  argument  in 
opposition  to  the  modus,  states  the  modus  for  Leeke  to  be 
S/.,  but  it  does  not  state  for  what  the  modus  was  payable, 
and  is  therefore  not  conclusiTC.  It  is  possible  that  the  9iL 
might  have  been  in  lieu  of  all  small  tithes,  and  it  is  not  ne- 
cessarily inconsistent  with  the  payment  of  !&.,  unless  there 
was  clear  and  distinct  evidence  that  the  remaining  S5f. 
would  not  correspond  with  the  value  of  the  rest  of  the  tithes. 

This  part  of  the  case  is  not,  however,  so  strong  as  tiie 
modus  of  6/.,  as  it  is  not  called  a  modus,  but  is  merely 
stated  to  be  in  lieu  of  tithes.  But  it  is  a  payment  which 
appears  to  have  been  uniformly  made  for  upwards  of 
seventy  years;  and,  according  to  the  parol  evidence,  it 
has  been  paid  as  a  modus*  I  am  bound  to  come  to  the 
same  conclusion  respecting  this  as  the  former  modus;  I 
cannot  decree  an  account  without  an  issue. 

The  same  observation  applies  to  the  modus  of  1&.  4dL 
for  Barrowby,  the  course  of  argument  against  which  has 
been  the  same. 

It  has  been  remarked,  that,  by  tiie  terriers,  the  modus  for 
6/.  appears  to  be  payable  for  a  certain  dis&ict ;  whilst  tiie 
modus,  as  laid  in  the  answer,  is  stated  to  be  paid  by  a 
contribution  among  the  inhabitants  of  the  district.  I  do 
not  see  any  inconsistency  in  this ;  and  it  appears  to  me, 
that,  in  the  manner  in  which  this  modus  is  laid,  the  vicar 
would  be  entitied  to  go  over  the  whole  district,  or  against 
any  part  of  it.  There  are  two  divisions  in  the  district, 
and,  for  the  sake  of  convenience,  there  is  a  contribution 
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between  the  individuals;  to  which,  however,  the  vicar  is         1831. 
no  party,  nor  is  he  in  any  manner  bound  or  affected  by  it.    ^uhhikoton 

This  observation  applies  to  two  of  the  moduses.  v. 

This  leads  me  to  the  consideration  of  another  objection 
which  was  raised  in  the  argument,  vix.  that  the  internal 
division  of  the  township  of  Landmoth  from  the  township 
of  Crosby f  is  not  sufficiently  marked.  Now,  I  apprehend  it 
to  be  quite  sufficient,  if  the  external  boundaries  of  the 
whole  district  are  defined  with  reasonable  certainty.  The 
vicar  has  his  remedy  over  the  whole  district,  and  the  con* 
tribution  does  not  form  part  of  the  modus.  If  the  parties 
go  on,  unnecessarily,  to  state  that  the  modus  is  paid  by  a 
contribution,  it  is  not  necessary  for  them  to  state  the  pro- 
portions in  which  it  is  contributed.  I  think  this  objection 
cannot  be  sustained. 

It  will  be  distinctly  understood,  that  anything  I  may 
have  said,  is  not  in  any  respect  to  prejudice  the  trial  of 
the  issues. 


Collier  r.  Jenkins  and  Others. 

On  the  dth  February i  18S8,  John  Collier^  deceased,  be*  ApenonhaTing 
ing  possessed  of  a  colliery  for  a  term  of  fourteen  years,  Se  pn^i^of 
firom  the  4th  November ^  1820,  entered  into  an  agreement  f?  esuuin  fee 

^  nmpiey  in  pos- 

with  the  defendant,  Thomas  Jenkins^  to  admit  the  defend-  tessiop,  free 
ant  Jenkins  as  an  equal  partner  in  the  colliery,  from  the  brancestdiedin- 
25th  March  then  next,  in  consideration  of  2000/.  to  be  ^^^e^"?* 
paid  by  the  defendant  Jenkins.     The  2000/.  was  not  ac-  <b«  contract:  it 

*  8ubseqaently 

appeared  that  a 
good  title  in  pos- 
lOtrion  could  not  be  made  in  consequence  of  an  outstanding  lease,  for  the  life  of  a  person,  at  a  low  rent: 
a  bill  was  filed  by  the  heir-at-law  of  the  purchaser  for  a  specific  performance  of  the  contract,  with 
an  abatement  from  the  purchase-money  as  a  compensation  for  the  lease  for  life,  and  seeking  to 
have  tlie  purchase  money  paid  out  of  the  personal  assets  of  the  purchaser: — Held^  that  the  por« 
chaser  could  not  have  been  compelled  to  perform  the  contract,  and  that  the  heur  was  not  entitled  to 
have  it  completed  for  his  benefit. 


Jenkins. 
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1831.         tually  paid^  but,  on  the  same  5th  February,  1828,  a  con* 
Collier       *'®^*  ^**  entered  into  between  the  defendants   Thomas 
«•  Jenkins  and  John  Collier  deceased,  and  was  reduced  uito 

writing  and  signed  by  them;  by  which  Jenkins  agreed  to 
sell  to  Collier  for  2000^,  the  fee  simple,  inheritance,  and 
possession  of  an  estate  called  Lydiat,  and  to  defiver  up 
possession  of  the  same  to  Collier  on  the  S5th  March  then 
next.  Collier,  after  the  execution  of  the  agreement,  en- 
tered into  possession  of  the  estate  called  Lydiai,  or  into 
the  receipt  of  the  rents  and  profits  thereof,  and  continued 
in  such  possession  or  receipt  until  his  death.  Shortly  after 
the  5th  February,  1838,  Collier  and  Jenkins  jointly  ob- 
tained a  fresh  lease  of  the  colliery  for  a  term  of  fifty  years, 
and  under  which  lease  they  jointly  worked  the  collieries. 
On  the  17th  November,  1828,  Collier  and  Jenkins  signed 
another  agreement  to  the  following  efiect: — ''  The  said 
Thomas  Jenkins  doth  hereby  agree  to  sell,  and  the  said 
John  Collier  doth  agree  to  purchase  the  inheritance  in  fee 
simple  in  possession  of  all  the  messuages  or  tenements, 
farm,  lands,  and  premises,  called  or  known  by  the  name  of 
Lydiai  farm,  situate  in  the  parish  of  Coity,  in  the  county 
of  Glamorgan,  now  in  the  occupation  of  JViUiiun  Thomas, 
containing  by  admeasurement  eighty-eight  acres,  two  roods, 
and  thirty-two  perches,  free  firom  all  incumbrances  of  what 
nature  and  kind  soeTer;  and  also  all  that  other  messuage 
or  tenement,  farm,  lands,  and  premises,  called  or  known 
by  the  name  of  Park  Gwyh,  situate  in  the  parish  of  Coity, 
now  in  the  occupation  of  Morgan  David,  (save  and  ex- 
cept a  certain  field  or  close  of  land  part  of  Park  GwyU 
aforesaid,  called  Rhos  BroU,  and  containing  by  estimation, 
exclusive  of  the  same  field  or  doae  of  land  called  Rhos 
BroU,  ninety-three  acres  and  twenty-four  perches,  firee 
firom  all  incumbrances,  save  and  except  and  subject  to  a 
lease  thereof,  heretofore  granted  for  the  Ktcs  of  WiUiam 
Morgan^  Sigtd  se¥enly-six  years  or  thereabouts,  and  Susan- 
nah  his  wife,  aged  seventy-three  or  thereabouts,  and  the 
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life  of  the  sunrivor  or  longest  Jiver  of  them ;  together  with         1831. 
the  rigbtSi  members,  and  appurtenances  to  the  same  pre-      collier 
mises  respectiTely  belonging  or  appertaining,  at  or  for  the  *- 

price  or  sum  of  S^SOOL,  which  hath  been  this  day  paid  to 
the  said  Thotnas  Jenkins,  and  which  he  the  said  Thomas 
Jenkins  doth  hereby  acknowledge ;  the  said  John  Collier 
being  fully  satisfied  with  the  title  of  him  the  said  7%o- 
mas  Jenkins  to  the  said  premises.  And  the  said  7%o- 
nuu  Jenkins  doth  promise  and  agree  to  execute  such 
proper  conveyances  and  assurances  of  the  said  premises 
unto  the  said  John  Collier ,  his  heirs  and  assigns,  as  he  or 
they  shall  direct,  free  from  all  incumbrances,  except  as  far 
as  regards  Park  Gwylt  as  before  excepted,  as  soon  as  the 
same  shall  have  been  prepared,  and  the  said  Tlunnas  Jen- 
tins  shall  have  been  requested  so  to  do.  And  it  is  here- 
by agreed  that  all  such  conveyances  and  assurances  as 
aforesaid,  shall  contain  all  usual  and  other  proper  cove- 
nants for  the  tide,  quiet  enjoyment,  and  further  assurance, 
and  shall  be  prepared  by  and  at  the  expence  of  the  said 
John  Collier.  And  it  is  further  agreed  that  the  said  John 
Collier  shall  be  entitled  to  the  rents  and  profits  of  Lydiai 
fiirm  aforesaid,  and  to  the  rents,  duties,  and  heriots  pay- 
able by  virtue  of  the  said  lease  for  and  in  respect  of  Park 
GwyU  aforesaid,  from  the  S5th  day  of  March  now  last 
past;  up  to  which  time  all  rates,  taxes,  assessments,  and 
other  outgoings,  shall  be  discharged  by  the  said  Thomas 
JenkinsJ* 

The  farm  and  lands  called  Lydiat  in  this  agreement,  were 
the  same  farm  and  lands  as  were  mentioned  in  the  agree- 
ment of  the  25th  February f  1828.  No  part  of  the  sum  of 
3,500/.  mentioned  in  this  agreement,  and  therein  stated 
to  have  been  paid,  was  actually  paid  to  Jenkins;  but'it 
was  arranged  between  Jenkins  and  Collier,  that  the  share 
in  the  colliery  to  which  Jenkins  had  been  admitted,  and 
for  which  he  was  to  pay  2000/.,  should  be  taken  as  pay- 
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1831.        ment  and  satisfaction  to  tbe  extent  of  2000L  of  the  pur- 
^   '  chase-money. 

COLLIBR  ^ 

•.  John   Collier  died  intestate  on  the  27th  November, 

Jenkins* 

1828y  before  any  conveyance  or  any  farther  agreement 
had  been  executed,  leaving  the  plaintiff  bis  eldest  son  and 
beir-at-Uw;  and,  after  his  death,  administration  to  his  per- 
sonal  estate  was  obtained  by  his  widow  Rachel  Collier. 

Subsequendy  to  the  death  of  John  Collier,  it  appeared 
that  Lydiat  farm,  which  had  been  represented  to  be  free 
from  all  incumbrances,  and  was  so  contracted  to  be  sold, 
was  subject  to  a  lease  for  the  life  of  one  Mary  Chrijfith,  at 
a  very  low  rent. 

The  bill  was  filed  by  the  heir-at-kw  of  John  Collier 
against  JenHns,  and  against  the  widow  and  administratrix, 
and  the  next  of  kin  of  John  Collier,  and  it  sooght  the 
completion  of  the  purchases  for  the  benefit  of  the  plain- 
tiffs,  and  a  deduction  or  allowance  firom  the  purchase-mo- 
ney in  respect  of  the  lease  to  Mary  Griffith,  or  else  the 
payment  by  Jenkins  of  a  sum  of  money  equivalent  to  the 
diminution  in  value,  and  the  investment  of  such  allowance 
or  diminution  for  the  benefit  of  the  plaintiff.  The  biD 
also  prayed,  that  the  loOCML,  the  balance  of  the  purchase- 
money  under  the  contracts  might  be  paid  by  the  adminis- 
tratrix out  of  the  personal  estate. 

The  principal  points  made  in  the  cause,  and  which  were 
raised  by  the  answers  of  the  administrators  and  the  next 
of  kin,  were'-Jlrst,  that  the  contract  having  been  for  the 
purchase  of  an  estate  in  possession,  free  from  incum- 
brances, the  purchaser  could  not  have  been  compelled  to 
take  a  reversionary  estate  with  a  compensation.  And 
secondly,  that  the  heir  was  not  entitled  to  the  perform- 
ance of  a  contract,  mhich  his  ancestor  would  not  have 
been  compelled  to  perform  (a). 

v«>  Oilier  points  wen  nosed,     notice*  ns  the  judgment  of  the 
but  whkh  It  seems  ImnMimal  to     Conit  dM  not  rder  to  them. 
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Mr.  Monro^  for  the  plaintiff. — Whether  the  purchaser         IMl. 
could  or  could  not  have  been  compelled  to  perform  the      collier 
contract,   and    take    a   compensation,    he    might   have  v. 

insisted  on  the  performance  of  the  contract  without  a 
compensation;  and,  if  he  could  do  so,  his  heir  has  the 
same  right.  The  life  interest  may  be  the  subject  of 
compensation.  In  Howland  v.  Norris  (a),  a  purchaser  of 
an  estate  free  from  incumbrances  was  compelled  to  take 
the  estate,  subject  to  certain  outgoings,  with  a  com- 
pensation.  And  there,  Lord  Tkurlow  refers  to  a  case 
in  which  a  person  purchased  an  estate  with  a  wharf  on 
part  of  it,  the  great  object  with  him  being  the  wharf;  but 
the  vendor  being  unable  to  make  a  title  to  the  wharf,  the 
purchaser  was  compelled  to  take  the  rest  of  the  estate, 
with  a  compensation  for  the  wharf.  In  Drew  v.  Han- 
son (A),  an  estate  was  sold,  with  the  corn  and  hay  tithes 
of  the  whole  parish;  it  appeared,  that  half  the  hay  tithe 
belonged  to  the  vicar,  and  that,  a  composition  of  2/.  a-year 
was  paid  for  the  other  half.  Lord  Eldon  expressed  his 
opinion,  that  the  hay  tithe  might  be  the  subject  of  com- 
pensation. And  where,  on  a  sale  of  lands,  a  right  of  en* 
try  for  working  salt  mines  was  reserved  to  the  vendor, 
and  on  a  subsequent  sale  no  notice  was  taken  of  this  re- 
servation, even  this  was  treated  as  a  subject  of  compensa- 
tion.    Seaman  v.  Vawdrey  (e). 

Mr*  Seton^  for  the  defendants,  the  administrators  and 
next  of  kin. — The  Court  will  not  carry  a  contract  into 
eflfect  for  the  benefit  of  the  heir,  where  the  ancestor  might 
himself  have  resisted  the  performance  of  it  Buckmaster 
▼.  Harrop  (d),  Broome  v.  Monck  (e).    A  purchaser  cannot 


(a)  1  Cox,  59.  on  a  compensation,  and  wdved  the 

(6)  6  Vc8. 675.  objection  to  the  title, 
(c)  16  Ves.  390.  In  this  case  the         (d)  ^  Ves.  241 ;  13  Ves.  456. 
frarehsser  expressly  rested  the  case         (e)  10  Ves.  597. 

VOL.  I.  Y 


V. 

Jenkinb. 
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1831.  be  compelled  to  perform  the  contract/ unless  he  gets  sub- 
CoLLiBR  stantially  that  which  he  has  contracted  to  purchase ;  thus 
a  purchaser  cannot  be  compelled  to  accept  a  copyhold  es- 
tate in  lieu  of  a  freehold  estate.  Drewe  v.  Corp  (a), 
Dyer  V.  Hargrove  {b),  KnatchbuU  y.  Grueber  (c),  Stewart 
Y.  Alliston  (d).  The  old  rules  with  respect  to  compensa- 
tion were  absurd,  and  haYC  been  departed  from  in  most 
of  the  cases  cited:  it  is  now  clearly  settled,  that  a  pur- 
chaser cannot  be  compelled  to  take  compensation  where 
he  cannot  haYe,  substantially,  the  subject  of  his  purchase. 
In  the  present  case,  the  contract  was  for  an  estate  in  pos- 
session, which  the  purchaser  could  not  haYe,  in  conse- 
quence of  the  estate  for  life  of  Mary  Crrjjffitis. 

The  Lord  Chief  Baron,  Lord  Lyndhurst,  expressed  his 
opinion,  that  scYeral  of  the  cases  had  carried  the  subject 
of  compensation  further  than  at  the  present  time  it  would 
probably  be  carried ;  and  that  the  bill,  in  the  present  m- 
stance,  endeaYOured  to  carry  it  still  further  than  any  of  the 
former  cases — 

And  his  Lordship  dismissed  the  bill,  with  costs. 


(a)  9  Ves.  368.  (c)  I  Madd.  153;  3  Merir.  124. 

{h)  10  Ves.  606.  (d)  1  Men?.  32. 


DowBiGOEN  V.  Bourne  and  Others. 
It  u  regular  for  ThE  bill  in  this  casc  was  filed  against  James  Bourne, 

defendants  to  o  > 

move  to  dumiu  John  Bourne,  Peter  Bourne,  and  John  Fenton  Cawthome. 
o^*pro«ccuUunr  '^^®  defendant,  CaM?/Aor»e,  demurred  to  the  bill ;  but,  upon 

notwithstanding 
the  death  of  an- 
other defendant;  the  order  to  dismiss,  in  this  Court  not  being,  as  in  the  Court  of  Chameery,  abso- 
lute in  the  first  instance,  but  an  order  to  shew  cause  only ;  and  the  plaintiff  being  entitled  to  ihew 
as  spedal  cause  the  demth  of  the  defendant,  and  to  undertake  to  revive. 
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argument,  his  demurrer  was  overruled  (a).     The  other  de-         1831 . 
fendants  answered.     Before  Cawthome  had  put  in  an  an-     ,5^,^biggen 
swer,  he  died.     After  his  death,  the  other  defendants  ob-  «• 

Bourne. 

tained  the  usual  order  nisi  to  dismiss  the  bill  for  want  of 
prosecution.  Instead  of  shewing  the  death  of  Cawthome 
as  cause  against  the  order  to  dismiss,  the  plaintiff  now 
moved  to  discharge  the  order  nisi^  for  irregularity,  with 
costs. 

Mr.  BetheUt  in  support  of  the  motion^  contended,  that, 
where  one  defendant  was  dead,  it  was  irregular  for  the 
other  defendants  to  move  to  dismiss  in  the  first  instance, 
and  that  the  proper  application  to  be  made  was,  that  the 
plaintiff  should  revive  against  the  personal  representative 
of  the  deceased  defendant,  within  a  given  time,  or,  that  the 
bill  should  be  dismissed.  This  he  stated  was  the  uniform 
practice  in  the  Court  of  Chancery, 

Mr.  Duckworth^  contrd,  did  not  dispute  the  practice  in 
the  Court  of  Chancery  to  be  as  stated,  but  insisted  that  a  dif- 
ferent rule  prevailed  here.  That,  in  the  Court  of  Chancery 
no  order  nisi  was  obtained,  but  the  bill  was  dismissed  ab- 
solutely; whilst,  according  to  the  practice  of  this  Court,  an 
order  nisi  being  obtained,  the  plaintiff  was  bound  to  give 
notice  to  the  surviving  defendant  of  his  intention  to  shew 
the  abatement  as  special  cause ;  and,  in  shewing  cause,  the 
Court,  if  there  had  not  been  any  neglect,  would  allow  the 
plaintiff  time  to  revive. 

The  officers  of  the  Court  stating  this  to  be  the  prac- 


The  motion  was  refused,  with  costs ;  but  time  was  given 
to  revive. 

(a)  AfttCy  p.  111. 
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May  2mi,  8/A.  ChIMBLLI  V.  ChaUVICT. 

A  bill  WM  filed   T'hE  bill  Stated  that  the  plaintiff,  in  1 885,  resided  at  Paris, 

for  discovery  *.  '  * 

and  relief,  and  and  in  that  year  employed  the  defendant  aa  his  exchange^ 
don\V«Ty*pro-  broker  or  agent,  to  buy  and  sell  for  him  stock  in  the  funds; 
cecdings  at  law;  apj  ^^g  defendant  from  time  to  time  represented  to  the 

a  motion  by  the  "^ 

plaintiff  to  con-  plaintiff,  that  he  had  purchased  and  sold  stock,  in  the  name, 
tion  gramed"be^  ^^^  0"  ^hc  account,  of  the  plaintiff;  but  that,  in  point  of  fact, 
fore  answer,  and  g^^)^  transactions  Were  not  real  transactiona,  but  such  as 

for  a  cominissipn 

to  examine  wit-  in  England  would  be  called  time  bargains,  and  which  were 
the  defence  at  invalid  according  to  the  law  of  France.  That  a  loss  was 
Uw,  was  refui-    alleged  by  the  defendant  to  have  been  sustained  by  such 

transactions  to  the  amount  of  7364  francs,  75  centimes,  or 
301/.  sterling,  of  which  he  rendered  an  account,  and  for  the 
amount  of  which  the  plaintiff  gave  to  the  defendant  pro- 
missory notes.  That  the  plaintiff  afterwarda  diacoYered 
errors  in  the  account  to  the  amount  of  150/.  sterling,  but, 
in  a  correspondence  with  the  defendant,  he,  in  the  month 
of  August,  1830,  offered  to  pay  4000  franc9»  in  full  of  the 
demand;  which  the  defendant  at  first  agreed  to  take,  bat 
afterwards  refused;  and  the  plaintiff  instituted  proceedings 
at  Paris  to  compel  him  to  abide  by  such  compromise ;  and 
on  the  hearing  of  such  cause,  a  reference  was  directed,  and 
the  4000  francs  were  paid  into  the  chest  of  consignations  to 
abide  the  event.  That  the  plaintiff  had  applied  to  the 
defendant  to  deliver  up  the  promissory  notes,  buty  instead 
of  doing  so,  he  had  held  the  plaintiffs  to  bail  for  the  ar 
mount  of  them.  The  bill  contained  the  usual  charge  with 
respect  to  books,  papers,  and  writings,  in  the  possession 
or  power  of  the  defendant,  and  prayed  an  injunction  to  re- 
strain the  defendant  from  indorsing  or  negotiating  the  pro- 
missory notes,  and  from  prosecuting  the  action  commenced 
by  him  or  any  other  action,  and  the  delivery  up  of  the 
notes  to  be  cancelled;  but  if  the  Court  should  be  of  opin- 
ion that  the  same  ought  not  to  be  delivered  up,  and  that 
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the  plaintiff  was  bouiid  to  account  with  the  defendant,  then,         1831 . 

that  an  account  might  be  taken  of  what  was  justly  due,      chimelli 

and  that  the  defendant  might  be  declared  entitled  to  the      chauvet. 

notes,  as  a  security  for  what  was  really  due,  over  and  above 

the  4000  francs  paid  into  the  chest  of  consignations  at 

Paris.     And  in  case  it  should  appear,  that  the  plaintiff 

was  not  indebted  in  a  sum  exceeding  the  4000  francs,  that 

the  defendant  might  be  decreed  to  deliver  up  the  notes,  in 

the  manner  and  for  the  purpose  aforesaid.   And  for  general 

relief* 

The  defendant,  by  his  answer,  denied  the  illegality  of 
the  transaction,  and  insisted  on  the  balance  claimed  by 
him  as  really  due;  and  he  stated  that  he  had  given  up  the 
business  of  an  exchange  agent  or  broker  to  M.Dabin, 
who  became  entitled,  as  his  successor,  according  to  the  laws 
of  France,  to  possess  and  retain  the  defendant's  books  and 
accounts.  The  defendant  set  forth,  in  the  said  schedule 
to  his  answer,  the  papers  and  writings  which  were  then 
in  his  possession  or  power;  and  in  the  second  schedule  he 
gave  a  list  of  the  books,  &c.,  which  had  been  in  his  pos- 
session, but  which,  on  his  discontinuing  to  be  a  broker,  had 
been  delivered  to  his  successor, 

A  motion  was  now  made,  on  the  part  of  the  plaintiff,  that 
the  defendant  might  produce  and  leave  in  the  hands  of 
his  clerk  in  Court,  for  the  usual  purposes,  the  several  books 
and  papers  admitted  by  the  answer  to  be,  or  to  have  been, 
in  the  possession  of  the  defendant;  or  else,  that  he  might 
produce  and  leave  such  of  them  as  were  in  his  possession 
or  power,  and  copies  of  the  residue  thereof,  such  copies 
to  be  authenticated  on  oath ;  or  that  a  commission  might 
issue  for  the  examination  of  witnesses  on  the  part  of  the 
plaintiff,  and  also  of  the  said  books  and  accounts;  and 
that  the  injunction  already  granted  for  want  of  answer, 
might  be  continued  until  the  books  and  accounts  were  de- 
posited, or  the  commission  returned,  and  the  further  order 
of  the  Court.   The  motion  was  supported  by  the  affidavit  of 
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Chimelli 

V. 

Chauvet. 
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the  plaintiff^  that,  without  an  inspection  of  the  books  and 
accounts^  he  could  not  safely  proceed  in  this  suit,  or  in 
the  action  at  law;  and  that,  after  he  should  have  examined 
the  books  and  accounts,  it  would  be  necessary  for  him  to 
examine  the  three  persons  mentioned  in  the  affidavit,  who 
were  resident  at  PariSf  who  were  substantial  witnesses  for 
him,  and  without  whose  testimony  he  could  not  safely  pro- 
ceed to  trial,  and  whose  evidence  he  believed  would  afford 
him  a  good  defence* 


Mr.  Griffith  Richards^  and  Mr.  JVoodf  for  the  motion. 

Mr.  Russell  opposed  the  motion,  contending,  that  the 
bill,  being  a  bill  for  relief,  and  not  merely  a  bill  for  disco- 
very, and  no  commbsion  prayed  for,  the  Court  could  not 
order  a  commission  upon  motion,  in  aid  of  the  defence  at 
law. 

On  the  8th  May,  the  motion  was  granted  with  respect 
to  the  papers  admitted  to  be  in  the  defendant's  possession; 
but  the  rest  of  the  application  was  refused,  Lord  Lyndhurst 
observing,  that,  though  this  was  a  bill  for  relief,  the  commis- 
sion was  applied  for  in  aid  of  the  defence  at  law^  and  not 
in  aid  of  a  proceeding  in  equity. 


,,    „ .,.  Potts  t?.  Curtis. 

May  24M. 

When  a  wit-  ^^  ^^^^  ^^®  ^'  ^*®  Stated  by  the  clerks  in  court,  that, 

ness  demurs  to  where  a  Witness  demurs  to  interrogatories,  it  is  necessary 

tnrogatorier  for  the  parties  to  obtain  an  order,  that  one  of  the  clerks  in 

examiMrion'in'  ^^^^^*  ^^^  towards  the  cause,  may  look  into  the  depositions, 

this  Court,  an 
order  is  obtain- 
ed for  one  of  the  clerks  in  court  not  towards  the  cause,  to  look  into  the  depositions,  and  ascertab  if 
the  witness  has  demurred;  and  if  so,  to  deliver  out  the  demurrer.    In  the  Court  of  Ckameefy,  die 
Examiner  delirers  the  demurrer  without  any  order. 
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and  ascertain  if  the  witness  has  demurred ;  and  if  so,  to  de-         l^^* 
lirer  out  the  demurrer.  Po^^, 

In  the  Court  of  Chancery,  the  Examiner  delivers  out       ^  ^' 

Curtis 

the  demurrer  without  any  order. 


Wood  v.  Westall.  May  26M. 

Bill  by  certain  creditors  on  behalf  of  themselves  and  all  it  u  competent 
other  the  creditors  of  a  testator,  for  the  usual  accounts  and  ^n*^  ^  ^^y^  ^^ 
payment  of  the  debts  in  a  course  of  admmistration.  ^^d^itS* "th  ^ 

The  executors  put  in  an  answer  submitting  to  account^  creditonofa 

teststor^  to  com* 

and  paid  a  balance  in  their  hands  into  Court.  promise  the  suit 

and  dismiss  the 
bill  t  and  in  such 

Mr.  Wilbraham  now  moved,  on  the  part  of  the  plaintiff,  a  case  a  fund 
that  the  plaintiff's  bill  might  be  dismissed  without  costs,  conn  by'^he 
and  that  the  money  paid  into  Court  by  the  defendants  might  *^^"^"  ''"^ 
be  paid  to  the  plaintiffs,  they  accepting  the  same  in  full,  sent  of  the  eze- 
for  their  demand  against  the  testator's  estate.    In  support  tD^^'plaindfi. 
of  the  application,  were  cited  Handford  v.  Stotie  (a),  and 
MaUby  v.  Russell  (6). 

Mr.  Duchoorih,  for  the  defendants,  (the  executors),  con- 
sented ;  but  submitted  to  the  Court,  whether  a  bill  filed  on 
behalf  of  creditors  could  be  dismissed  without  the  Court 
being  satisfied  that  the  plaintiffs  were  the  only  creditors. 

The  Lord  Chief  Baron  took  time  to  consider  the  point, 
and,  on  a  subsequent  day,  made  the  order  as  prayed,  ob- 
serving, that  it  appeared  by  the  cases  cited,  that  a  bill  filed 
on  behalf  of  creditors  could  be  dismissed  by  consent  before 
decree ;  and  as  in  those  cases  the  money  was  ordered  to  be 
paid  .back  to  the  executors,  there  could  be  no  objection  to 
the  money  being  paid  to  the  plaintiffs  in  discharge  of  their 
debts,  the  executors  appearing  by  counsel,  and  consenting. 

(a)  2  Sim.  &  S.  195.  {b)  2  Sim.  &  S.  227. 
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1831. 

May  26M.  EnDO  V.  CaLEHAM. 

•wcrMte"upan   ^^  ^^^  ^*®®»  *^®  defendant,  by  his  answer,  set  up  an 
account  stated     account  as  having  been  stated  and  settled  between  him  and 

such  account  is    ^^  plaintiff,  respecting  the  several  matters  in  the  bill  mea* 

partrftiw^c-     ^*o"®^*  The  evidence  proved  the  statement  and  settlement 

fendant,  and  is     of  the  aCCOUnt. 
not  in  any  man- 

ner  impMched        The  cause  now  Came  on  for  hearing. 

by  the  plaintiff; 
thebiUbdi^- 

missed  with  Mr,  j^fj^^  and  Mr.  EUe9ley.— The  statement  and  set- 

cofts,  asof  .    .       1 

coune.  tlement  of  the  account  being  distinctly  proved,  and  me 

plaintiff  not  having  shewn  any  errors  in  that  account,  die 
defendant  is  entitled  to  have  the  bill  dismissed  with  costs. 
Kinsman  v.  Barker  (a),  Drew  v.  Bower  (6). 

Mr.  Griffith  Richards,  for  the  plaintiffs.— The  bill  is  fil- 
ed, not  merely  for  an  account,  but  for  a  distribution  of  the 
estate.  The  defendant  has  not  proved  any  release,  and 
it  is  not  distinctly  proved  in  evidence,  that  the  plaintiff 
has  received  every  thing  to  which  he  is  entitled. 

The  bill  was  dismissed  with  costs. 


(a)  14  Ves.  579.  (6)  1  Scho.  &  Lefr.  182. 


MEMORANDUM. 

May  2m.  WiLLI AM  FULLER  BOTELER,  Esquire,  and  JoAii 
Augustus  Francis  Simpkinson,  Esquire,  having  been  ap- 
pointed two  of  his  Majesty's  Counsel  learned  in  the  law, 
they  OM  this  day  took  their  seats  within  the  bar. 
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HuRD  V.  Partington  and  Others.  jp^  25M. 

JmOTION  on  the  part  of  the  defendants  Charley  and  Before  decree, 
Forrest,  the  assignees  of  the  defendant  Booth,  to  discharge  IJ^Vse  totxtm- 
an  order  which  had  been  obtained  by  them  as  of  course.  iP® /  co-de- 

•^  '    fendant,  ssTing 

and  without  notice,  for  examining  the  defendant  Booth,  just  exceptions; 

saying  just  exceptions.    And  that  they  might  be  at  liberty  cree,  an  order 

to  examine  him  as  a  witness  on  their  behalf  before  the  ImhwTdrfwd- 

Master,  saving  just  exceptions.  ant  m  a  witne« 

can  only  be  ob- 
tained upon  no- 

Mr.  Piggoti,  in  support  of  the  motion. — It  is  a  motion 
of  course  to  examine  a  defendant  before  decree,  saving 
exceptions,  and  the  order  was  obtained  under  the  impres- 
mon  that  it  was  the  same  after  decree;  but  it  appears 
that,  in  the  latter  case,  it  must  be  on  notice.  Franklyn  v. 
Colquhotm  (a).  In  the  present  case,  the  defendant  Booth, 
has  now  no  interest ;  for  the  interest  which  he  had  previous- 
ly to  the  decree  has  now  become  vested  in  his  assignees. 
We  shall  prove  that  he  has  obtained  his  certificate,  and 
released  his  surplus. 

Mr.  Duckworth,  for  the  defendant  Hurd,  opposed  the 
motion,  contending,  that,  as  the  defendant  Booth  had  alrea- 
dy been  examined  under  the  decree  in  the  original  cause, 
it  would  be  improper,  as  well  as  dangerous,  to  suffer  him 
again  to  be  examined. 

Mr.  Wakefield,  for  other  defendants,  also  resisted  the  ap* 
plicaiioD,  insistmg  that  no  special  ground  was  shewn  for  it. 

Motion  granted  on  payment  of  costs. 
(a)  16  Yes.  218. 


308  EQUITY  CASES  IN  THE 

1831. 

AprU  25th.  SOUTHALL  V.  . 


BiUbyaneccie-  J  HIS  was  a  cross  bill  filed  by  the  occupier  of  a  faitn,  al- 

^n&t  anoccu-  Icged  by  him  to  be  an  antient  farm  within  the  rectory  and 

S^^l^t  of  parish  in  which  such  occupier  resided^  against  the  rector, 

tithes;  the  de-  the  patron,  and  the  bishop  of  the  diocese.    And  it  stated, 

answer,  notoniy  that  the  defendant,  (the  rector),  was  in  January,  1821, 

^J^JT^but  a!-  presented,  instituted,  and  inducted  to  the  rectory,  and  that 

leged  that  the  he  had  ever  since  been  rector  thereof.     That  the  patron,. 

plaintiff  was 

simoniacaiiy  either  on  his  own  behalf,  or  on  behalf  of  and  as  a  trustee 

sua^ certain  for  the  defendant,  (the  rector),  was,  or  claimed  to  be,  and 

thcrwii^^The*^  ^^  ^*^®  ^^^^  ^^^  some  years  past,  seised  or  entitled  to  the 

occupier  after-  advowson  of  the  rcctory. 

cross  biu  against      The  bill  then  alleged  a  modus  to  be  payable  in  lieu  of 

Stoffih^  the  tithe  of  milk  of  milch  cows,  kept  on  the  pUintifTs 

modut,  and  for  farm,  but  which  modus,  on  the  termination  of  a  com- 

a  discovery  of       ■ 

Tarious  matters  position,  the  defendant,  (the  rector),  had  refused  to  ao- 

to  the  purchase  cept,  and  had  filed  his  bill  for  an  account  of  tithes.     The 

b^  uTe  roctoi?s "  ^^^^  charged  the  existence  of  the  modus,  the  recognition 

father,  and  cai-  of  it  in  leases  and  other  documents,  and  the  receipt  of  it 

of  the  value  of  by  preceding  rectors  of  the  parish,  especially  by  the  per- 

modu^n*^^  son  who,  from  the  year  1800  down  to  the  year  1816,  waa 

lease  alleged  rector  of  the  parish.     The  bill  further  charged,  that  the 

to  have  been  ,  , 

granted  by  the  original  written  directions  given  by  such  preceding  in- 
?umben?to'\"he  cumbent  to  his  agents  for  the  collecting  of  the  tithes,  un- 
rertor's  father;    ^g,.  ^hich  the  existence  of  the  modus  was  recognised, 

and  the  collec-  ^  ^  o  ' 

tion  of  the  tithes  were  in  the  possession  of  the  defendants.  The  bill  fur- 
tbe  plaintiff  and  ther  charged,  that,  in  the  year  1816,  the  advowson  and 
ing  dielnoim'    ^'g^^  ^^  presentation  to  the  rectory  was  purchased  of  the 

bencyofthe       said  incumbent,  in  the  name  of  the  defendant,  (the  pa- 
preceding  vicar. 
The  rector  by 
his  answer 

stated,  that  the  matters  charged  by  the  occupier's  bill,  and  to  which  he  objected  to  make  answer, 
would,  if  confessed,  furnish  evidence,  or  lead  to  evidence  in  support  of  the  charge  of  simony,  or  woold 
aid  the  proof  of  the  charge,  and  would  subject  the  defendant  to  forfeiture  and  penalties.  Excep- 
tions being  taken  to  the  answer  for  insufficiency,  they  were,  on  argument,  over-ruled,  on  the  grovod 
that  a  party  protecting  himself  from  a  discovery  which  may  subject  him  to  a  penalty,  is  not  bound 
to  answer  a  single  link  in  the  chain  of  evidence. 
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troD),  and  a  conveyance  thereof  made  and  executed  to  hinij  1831. 
either  for  his  own  benefit,  or  in  trust  for  the  defendant, 
(the  rector) ;  and  that  at  or  about  the  same  time  he  on  his 
own  behalf,  or  as  a  trustee  for  the  rector,  became  lessee,  at 
a  nominal  rent,  of  all  the  tithes,  moduses,  and  compositions 
arising  and  accruing  within  the  rectory,  and  which  were 
accordingly,  under  some  lease  or  contract  made  and  exe- 
cuted by  the  said  incumbent,  demised  or  granted,  or  ex- 
pressed so  to  be,  unto  the  defendant,  (the  patron),  for  the 
life  of  the  said  preceding  incumbent,  if  he  should  so  long 
continue  rector.  That  the  defendant,  (the  rector),  about 
the  same  time  became  the  curate  of  the  preceding  incum- 
bent, and  continued  to  be  such  curate  until  c/aittiary,  1821, 
when  such  incumbent  resigned,  and  the  defendant  there- 
upon became  rector.  The  bill  further  charged,  that,  on 
the  occasion  of  such  sale  and  grant  of  the  rectory,  tithes, 
and  premises^  and  in  the  course  of  the  negotiation  or 
treaty  for  the  same,  the  said  incumbent  himself,  or  his 
agents,  made  out  a  particular  in  writing  of  the  advowson, 
with  a  view  to  shew  the  value  thereof,  and  the  sum  which 
might  fairly  be  required  for  the  purchase  thereof;  and 
that,  in  such  particular,  the  existence  of  the  modus  was 
noticed ;  and  which  particular  was  delivered  to  the  defend- 
ant,  (the  patron),  and  a  copy  thereof  was  also  delivered  to 
the  defendant,  (the  rector),  who  conducted  the  treaty  or 
negotiation,  being  himself  in  some  manner  beneficially  in- 
terested therein.  The  bill  further  charged,  that,  from  the 
year  1816,  down  to  the  resignation  of  the  preceding  incum- 
bent, the  tithes  and  moduses  were  received  by  or  in  the 
names  of  the  defendants,  the  patron  and  the  rector,  or  one 
of  them;  and,  during  such  period,  one  W.  was  employed 
by  or  in  the  names  of  them  or  one  of  them^  to  take  ac- 
counts and  valuations  of,  and  to  collect  and  recover  the 
said  tithes  and  moduses.  The  bill  then  charged,  that, 
in  1817,  the  said  FT.,  on  behalf  of  the  defendants,  the  pa- 
tron or  the  rector,  made  valuations  of  the  tithes  of  the 
whole  of  the  farms  within  the  parish,  including  the  farm 
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BiUbyaneccie-  J  HIS  was  a  cross  bill  filed  by  the  occupier  of  a  fann,  al- 

against  aooccu-  l^ged  by  him  to  be  an  antient  farm  within  the  rectory  and 

account  of  parish  in  which  such  occupier  resided^  agunst  the  rector, 

dthes;  the  de-  the  patron,  and  the  bishop  of  the  diocese.    And  it  stated, 

answer/notoniy  that  the  defendant,  (the  rector),  was  in  January,  1821, 

mUdut  but  a!-  presented,  instituted,  and  inducted  to  the  rectory,  and  that 

'^.^**  he  had  ever  since  been  rector  thereof.     That  the  patron,. 

plaintiff  was  '^ 

sirooniacaiiy  either  on  his  own  behalf,  or  on  behalf  of  and  as  a  trustee 
•uted  certab  for  the  defendant,  (the  rector),  was,  or  claimed  to  be,  and 
Acreo£*^The*^  ^^  ^*^®  ^^^  ^^^  some  years  past,  seised  or  entitled  to  the 
occupier  after-     advowson  of  the  rectory. 

cross  biu  against  The  bill  then  alleged  a  modus  to  be  payable  in  lieu  of 
SfabSh  A^  the  tithe  of  milk  of  milch  cows,  kept  on  the  pUintiffs 
modut,  and  for    fann    but  which  modus,  on  the  termination  of  a  com- 

a  discovery  of       •      ^ 

▼arious  matters  position,  the  defendant,  (the  rector),  had  refused  to  ac- 
to  the  purchase  cept,  and  had  filed  his  bill  for  an  account  of  tithes.  The 
b^  AVroctoi?s"  ^^^^  charged  the  existence  of  the  modus,  the  recognition 
father,  and  cai-    of  it  in  Icascs  and  Other  documents,  and  the  receipt  of  it 

culations  made 

of  the  value  of  by  preceding  rectors  of  the  parish,  especially  by  the  per- 
modu^n*^^  son  who,  from  the  year  1800  down  to  the  year  1816,  waa 
lease  alleged       rector  of  the  parish.     The  bill  further  charired,  that  the 

to  have  been  .,-.,.,  .  , 

granted  by  the  Original  written  directions  given  by  such  preceding  in* 
cumben?to'uie  cumbent  to  his  agents  for  the  collecting  of  the  tithes,  un- 
re<^or's  father;    ^g,.  ^hich  the  existence  of  the  modus  was  recoimised, 

and  the  coUec-  ^  ® 

tion  of  the  tithes  were  in  the  possession  of  the  defendants.  The  bill  fur- 
the  plaintiff  and  ther  charged,  that,  in  the  year  1816,  the  advowson  and 
Im  Aelnoim'    ^*g^^  ^^  presentation  to  the  rectory  was  purchased  of  the 

bencyofthe  said  incumbent,  in  the  name  of  the  defendant,  (the  pa- 
preceding  vicar.  * 

The  rector  by 
his  answer 

stated,  that  the  matters  charged  by  the  occupier's  bill,  and  to  which  he  objected  to  make  answir, 
would,  if  confessed,  furnish  evidence,  or  lead  to  evidence  in  support  of  the  charge  of  simony,  or  woold 
ud  the  proof  of  the  charge,  and  would  subject  the  defendant  to  forfeiture  and  pcnaltiea.  Excep- 
tions being  taken  to  the  answer  for  insufficiency,  they  were,  on  argument,  over-ruled,  on  the  groood 
that  a  party  protecting  himself  from  a  discovery  which  may  subject  him  to  a  penalty,  is  not  bound 
to  answer  a  single  link  in  the  chain  of  evidence. 
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troD),  and  a  conveyance  thereof  made  and  executed  to  hinij  1831. 
either  for  his  own  benefit,  or  in  trust  for  the  defendant, 
(the  rector);  and  that  at  or  about  the  same  time  he  on  his 
own  behalf,  or  as  a  trustee  for  the  rector,  became  lessee,  at 
a  nominal  rent,  of  all  the  tithes,  moduses,  and  compositions 
arising  and  accruing  within  the  rectory,  and  which  were 
accordingly,  under  some  lease  or  contract  made  and  exe- 
cuted by  the  said  incumbent,  demised  or  granted,  or  ex- 
pressed so  to  be,  unto  the  defendant,  (the  patron),  for  the 
life  of  the  said  preceding  incumbent,  if  he  should  so  long 
continue  rector.  That  the  defendant,  (the  rector),  about 
the  same  time  became  the  curate  of  the  preceding  incum- 
bent, and  continued  to  be  such  curate  until  c/aittiary,  1821, 
when  such  incumbent  resigned,  and  the  defendant  there- 
upon became  rector.  The  bill  further  charged,  that,  on 
the  occasion  of  such  sale  and  grant  of  the  rectory,  tithes, 
and  premises,  and  in  the  course  of  the  negotiation  or 
treaty  for  the  same,  the  said  incumbent  himself,  or  his 
agents,  made  out  a  particular  in  writing  of  the  advowson, 
with  a  view  to  shew  the  value  thereof,  and  the  sum  which 
might  fairly  be  required  for  the  purchase  thereof;  and 
that,  in  such  particular,  the  existence  of  the  modus  was 
noticed;  and  which  particular  was  delivered  to  the  defend- 
ant,  (the  patron),  and  a  copy  thereof  was  also  delivered  to 
the  defendant,  (the  rector),  who  conducted  the  treaty  or 
negotiation,  being  himself  in  some  manner  beneficially  in- 
terested therein.  The  bill  further  charged,  that,  from  the 
year  1816,  down  to  the  resignation  of  the  preceding  incum- 
bent, the  tithes  and  moduses  were  received  by  or  in  the 
names  of  the  defendants,  the  patron  and  the  rector,  or  one 
of  them;  and,  during  such  period,  one  W.  was  employed 
by  or  in  the  names  of  them  or  one  of  them,  to  take  ac- 
counts and  valuations  of,  and  to  collect  and  recover  the 
said  tithes  and  moduses.  The  bill  then  charged,  that, 
in  1817,  the  said  FT.,  on  behalf  of  the  defendants,  the  pa- 
tron or  the  rector,  made  valuations  of  the  tithes  of  the 
whole  of  the  farms  within  the  parish,  including  the  farm 
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1831.        occupied  by  the  plaintiffy  and  in  which  valuatiom  vrere 
^     '  included  the  amount  of  the  respective  modaaes ;  and^  in 

V.  all  caaes  in  which  moduses  were  payable,  he  delivered 

'  copies  of  such  respective  valuations  to  the  occupiers  of 
the  farms.  The  bill  then  stated^  in  detail,  several  of  suck 
valuations,  in  which,  as  the  plaintiff  alleged,  the  milk  mo- 
dus was  contained.  The  bill  further  charged,  that,  after 
the  defendant  had  become  rector,  he  continued  to  employ 
fV*  as  his  agent,  in  collecting  the  tithes,  moduses,  and 
compositions,  and  in  making  valuations  thereof;  and  that, 
subsequently  to  the  year  1817,  and  in  several  subsequent 
years,  down  to  and  including  1828,  W.,  on  behalf  of 
the  defendants,  the  patron  and  rector,  or  one  of  then, 
until  the  resignation  of  the  late  incumbent,  and  afterwards 
on  behalf  of  the  defendant,  the  rector,  continued  to  make 
yearly  valuations  of  the  tithes,  moduses,  and  compositions; 
but,  in  the  valuations  for  1827  and  1828,  W.,  for  the  first 
time,  ceased  to  make  any  mention  of  milch  cows,  or  of  the 
modus  by  the  bill  alleged  to  be  payable  in  respect  thereof, 
and  he  abstained  from  so  doing,  in  consequence  of  the  de* 
fendant,  the  rector,  having  then  resolved  to  dispute  the 
validity  of  the  modus.  The  bill  then  charged  various  mat- 
ters, as  showing  the  exclusive  payment  and  receipt  of  the 
modus*  The  bill  prayed  in  the  usual  form  the  establish'* 
ment  of  the  modus. 

The  defendant,  the  rector,  filed  a  demurrer  and  an* 
swer  to  the  bill,  and  thereby  he  demurred  to  so  much 
of  the  bill  as  sought  a  dbcovery  from  him  of  the  several 
matters  mentioned  in  the  biU,  founded  on  the  charges 
above  stated,  on  the  ground  that  he  was  not  bound  to 
discover  any  matters  which  might  tend  to  charge  him 
with,  or  shew  him  guilty  of  a  breach  of  any  of  the  pro* 
visions  of  a  certain  act  of  Parliament  made  and  passed  m 
the  31st  year  of  the  reign  of  Queen  EUzabeth,  intituled, 
'^  An  Act  against  abuses  in  elections  of  scholars,  and  pre* 
sentations  to  benefices;"  or  which  might  tend  to  charge 
him  directly  or  indirectly  with,  or  which  might  have  any 
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tendency  to  prove  him  guilty  of  simony.  And  also,  on  1831. 
tbe  further  ground,  that  the  matters  and  things  sought 
to  be  discovered  as  aforesaid  were  wholly  irrelevant  to 
the  relief  prayed  by  the  plaintiff's  bill,  and  were  not  mat- 
ter of  defence  to  the  relief  prayed  by  the  defendant 
against  the  plaintiff,  in  the  defendant's  original  bill. 
The  defendant  then  answered  the  statements  in  the  bill, 
confining  himself  to  the  time  of  his  own  incumbency. 

The  demurrer  came  on  to  be  argued  on  the  1 8th  De* 
eember,  1830. 

.  Mr.  Temple  and  Mr.  Girdlestone,  jun.,  for  the  bill, 
contended,  that  the  demurrer,  if  good  in  other  respects, 
covered  too  much,  extending  to  facts  which  had  no  ne- 
cessary connexion  with  simony.  That  many  of  the  facts 
charged  by  the  bill  had  no  allusion,  direct  or  indirect,  to 
any  aimoniacal  contract;  and,  as  simony  did  not  appear  in 
the  bill,  the  defendant  should  have  pleaded,  and  not  de- 
murred. That  the  defendant,  by  demurring,  in  fact  ad- 
mitted the  simony  charged  by  the  bill.  The  cases  cited 
were.  The  Bishop  of  London  v.  Fftftche{a)f  and  Green^ 
wood  V.  The  Bishop  of  London  {b). 

Mr.  Boteler  and  Mr.  Harwood,  for  the  demurrer,  re- 
ferred to  the  principle  stated  by  Lord  Eldon  in  Lloyd  v. 
PassingJuim  (e),  that  a  party  refusing  to  answer  a  question 
tending  to  affect  him  criminally,  is  not,  on  that  account,  to 
be  considered  as  admitting  tbe  truth  of  the  allegation. 

The  Lord  Chief  Baron  (Sir  fVm*  Alexander)  overruled 
the  demurrer,  on  the  ground  that  he  could  not  follow  the 
simony  through  all  the  charges  in  the  bill,  to  which  the 
demurrer  extended;  and  some  facta  appeared  to  be  de- 
murred to,  which  he  thought  might  have  been  safely  an- 
swered. 

(o)  2  Bro.  P.  C.  Toml.  edit.         (6)  1  Marsh.  292. 
211.  (c)  16  Ves.  69,  64. 
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1831.  Upon  this  the  plaintiff  amended  liis  billi  by  striking 

out  some  parts  of  the  statement  as  to  the  purchase  from 
the  former  rector^  and  as  to  the  lease  of  the  tithes  at 
leged  to  have  been  granted  by  him  to  or  in  trust  for  the 
defendant,  (the  patron)>  but  leaving  the  bill  in  substance 
the  same. 

To  the  bill  so  amended^  the  defendant,  (the  rector),  put 
in  an  answer,  by  which  he  stated,  that  the  phdntiff,  SatUk* 
aUf  by  his  answer  to  the  original  bill  filed  against  him  in 
this  Court  by  the  defendant,  (the  rector),  for  an  account 
of  tithes,  alleged  that  the  defendant,  (the  rector),  was  not 
lawfully  presented,  instituted,  or  inducted  into  the  rectory, 
but  that  such  his  presentation  was  simoniacal,  or  otherwise 
illegal.  And,  as  evidence  thereof,  he  was  informed,  and 
believed,  that,  in  or  about  the  year  1816,  a  contract  was 
made  by  the  defendant,  (the  patron),  for  the  purchase  from 
the  said  preceding  incumbent  of  the  advowson  of  the  said 
rectory;  and  that  he  was  informed  and  believed,  that,  at 
or  about  the  same  time,  a  lease  of  all  the  glebe  lands, 
tithes,  moduses,  compositions,  profits,  and  emoluments  of 
and  arising  from  the  said  rectory,  was  made  and  executed 
by  the  said  preceding  incumbent  to  the  defendant^  (the 
rector),  for  the  life  of  him  the  said  preceding  incumbent, 
at  a  pepper-corn  rent.  And  that  he  was  informed  and 
believed,  that  the  said  preceding  incumbent  immediately 
afterwards  quitted  the  parsonage-house  and  parish,  and 
never  again  returned  to  the  same,  or  took  any  part  in  the 
affairs  of  the  said  parish  and  rectory  as  rector  thereof, 
and  that  thereupon  the  defendant,  (the  rector),  came  to 
reside  in  and  upon  the  said  parsonage-house  as  curate, 
or  ostensibly  as  curate  of  the  said  parish,  and  continued 
so  to  reside  from  that  time,  until  about  January^  1821 ; 
but,  nevertheless,  during  the  whole  of  such  period,  as  the 
plaintiff,  SoulhaU^  believed,  the  defendant,  (the  rector)^ 
by  himself  or  his  agents,  received  all  the  tenths,  tithes, 
moduses,  compositions,  and  profits  arising  and  payable 
from  and  within  the  said  rectory  and  parish;  and  although 
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the  receipts  which  he  gave  for  the  same  sometimes  express*        1831. 
ed  that  the  monies  received  were  due  to  the  rector  of  the 
parish,  yet  the  said  plaintiff  believed,  that  all  the  tenths, 
modusesy  and  profits  which  during  the  aforesaid  period  were 
received  by  the  defendant,  (the  rector)>  were  by  him  appro- 
priated to  his  own  use,  and  no  part  thereof  was  accounted 
for  or  paid  over  to  the  preceding  incumbent,  nor  did  he  de- 
rive any  profit  or  benefit  from  the  said  rectory  subsequent- 
ly to  1816,  but,  on  the  contrary,  the  defendant^  (the  rec^ 
tor),  was  in  the  actual  possession  and  enjoyment  of  all  the 
advantages  arising  from  the  said  rectory,  as  fully  as  if  he 
had  been  duly  instituted  and  inducted  into  the  said  rec- 
tory.   That  the  said  plaintiff  had  been  further  informed 
and  believed,  that,  in  or  about  January ^^  1821,  the  said 
preceding  inciunbent  formally  resigned  the  said  rectory, 
and  thereupon  the  defendant,  (the  rector),  was  presented, 
instituted,  and  inducted  to  and  into  the  said  rectory,  such 
presentation  having  been  made  by  the  defendant,  (the  pa- 
tron), as  the  apparent  proprietor  of  the  said  advowson, 
though,  as  the  plaintiff  believed,  the  said  advowson  had 
been  purchased  by  or  on  behalf  of  the  defendant,  (the 
rector),  himself;  and  that  the  plaintiff  verily  believed  that 
the  real  contract  between  the  said  parties  was  a  contract 
for  the  purchase  of  the  said  advowson,  with  the  immediate 
possession  of  the  said  rectory,  and  the  substantial  benefit 
and  emoluments  thereof. 

Tbe  defendant,  (the  rector),  then  submitted,  that  the 
matters  stated  and  charged  by  the  bill  of  the  plaintiff, 
Sauihatt,  and  to  which  the  defendant  thereinafter  ob- 
jected to  make  answer,  would,  if  confessed,  furnish  evi- 
dence, or  lead  to  evidence,  in  support  of  the  said  charge 
of  siipony,  or  would  aid  the  proof  of  the  charge  of  si- 
mony so  made  and  charged  by  the  plaintiff  in  his  answer 
to  the  said  original  bill,  and  would  subject  the  defendant 
to  forfeitures  and  penalties;  and,  therefore,  the  defendant 
submitted,  that  he  was  not  bound,  and  ought  not  to  be 
compelled  to  make  any  answer  thereto;  and  the  defendant 
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1891.        accordingly^  for  the  reasons  thereinbefore  mentioned,  re- 
lating to  the  said  charge  of  simony,  and  the  forfeiture  and 
penalties  to  which  he  might  be  subject,  if  guilty  thereof, 
'       objectied  to  answer  and  set  forth  the  matters  thereinafter 
stated  and  set  forth. 

The  questions  which  the  defendant  declined  to  answer 
were  those  to  which  his  demurrer  had  applied. 

Ninety-five  exceptions  for  insufficiency  were  taken  to 
the  answer,  and  which  were  now  argued. 

Ifay  7th.  Mr.  Temple  and  Mr.  Girdlesione,  jun.,  in  support  of  the 

exceptions. 

Mr.  Boteler  and  Mr.  Harwood,  for  the  defendant 

In  support  of  the  exceptions,  it  was  urged,  that  the  de- 
fendant was  bound  to  plead  or  demur  to  the  matten  as  to 
which  he  sought  to  protect  himself  from  a  discovery. 

For  the  defendant,  it  was  contended,  that  the  defendant 
was  not  bound  to  answer  charges  in  the  bill  which,  if  ad* 
mitted  to  be  true,  would  subject  him  to  a  forfeiture  of  hit 
living,  and  to  the  other  penalties  imposed  by  the  act  of 
Parliament  (a),  and  that  he  was  not  bound  to  answer  any 
charge  in  the  bill  having  a  tendency  to  that  effect.  And  that 
the  plaintiff  was  not  entitled  to  a  discovery  of  the  matters, 
as  they  were  wholly  immaterial  to  the  merits  of  his  case. 
For  the  defendant  were  cited  MactMumy.  TwrUm,  Bart  (6)) 
Parkhurst  v.  Lowten{c\  and  Agar  v.  TheR^emts  Qmd 
Company  (ci). 

In  the  argument  of  these  exceptions,  the  questioii, 
whether  the  patron,  as  the  owner  of  the  advowson,  coold 
protect  himself  from  answering  the  same  questioiis,  was 
also  discussed. 

On  the  part  of  the  plaintiff,  it  was  contended,  that  be 

(a)  31  Ebz.  c.  6.  (e)  1  Men?.  391. 

{b)  2  Youoge  &  J.  183.  {d)  1  Coop.  212. 
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oould  not  so  protect  himself,  the  time  during  which  the         1831. 
penalties  imposed  by  the  act  on  the  patron  were  recover-  ^ 

,  SOOTHALL 

able  having  expired,  and  the  patron,  during  the  life  of  the  0. 

incumbent,  having  no  interest  in  the  Uving.  ' 

For  the  defendant  it  was  insisted,  that  the  patron  was 
still  liable  to  be  punished  by  the  ecclesiastical  law,  and 
that  his  interest  might  be  affected  by  the  presentation  by 
the  Crown  of  a  younger  life  to  the  living  than  the  present 
incumbent 

Lord  Ltnohurst. — This  case  was  heard  on  exceptions 
to  the  answer.  The  defendant,  by  his  answer,  objected  to 
answer  certain  interrogatories  in  the  bill.  The  ground  of 
the  objection  was  of  this  nature: — A  bill  for  tithes  had 
been  filed  against  the  plaintiff  by  the  defendant,  the  rec- 
tor; and,  in  the  present  plaintiff's  answer  to  that  bill,  he 
bad  objected  to  the  title  of  the  rector  to  the  tithes,  on  the 
ground  of  a  simoniacal  contract  between  him  and  other 
parties.  As  evidence  of  that  contract,  the  present  plain- 
tiff, by  his  answer  to  that  bill,  stated,  that  the  patron, 
either  on  his  own  account,  or  on  account  of  bis  son,  the  rec- 
tor, had  purchased  the  advowson,  and  contemporaneously 
taken  a  lease  of  the  tithes  during  the  life  of  the  then  rector: 
that  the  defendant,  the  rector,  was,  about  the  same  time, 
appointed  to  the  curacy;  that  the  then  rector  immediate- 
ly afterwards  left  the  rectory,  and  never  afterwards  inter- 
fered therevrith  or  therein ;  that  the  defendant,  the  rector, 
continued  in  possession  ostensibly  as  curate  for  about  five 
years,  when,  in  I8S1,  the  then  rector  resigned,  and  the 
defendant  was  presented  to  the  rectory  by  the  defendant, 
die  patron,  as  the  legal  owner  of  the  advowson.  Undoubt- 
edly, if  such  a  case  as  this  were  to  be  proved,  it  would 
tend  to  shew  a  simoniacal  contract  between  these  parties. 
It  would  be  impossible,  on  this  state  of  facts,  to  come  to 
any  other  conclusion  than  that  there  was  a  simoniacal 
contract  between  them,  and  that  the  lease  was  granted 

VOL.  I.  z 
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183 J.         with  a  view  of  putting  tlie  defendant,  the  rector,  into  pes* 
SouTHALL      session  of  the  tithes^  in  order  that,  at  a  convenient  titne  af- 
«'•  terwards,  he  might  be  presented  to  the  rectory. 

It  is  clear,  that  so  far  as  concerns  the  rector,  ht  would 
not  be  bound  to  answer  these  facts,  as  he  would  be  subject 
to  the  forfeitures  and  penalties  prescribed  by  the  statute. 
But  it  has  been  said  in  argument,  that^  as  to  the  defendant, 
the  patron,  he  being  only  the  owner  of  the  advowBon,  the 
time  limited  by  the  statute  for  the  recovery  of  the  penalties 
inflicted  by  the  act  has  passed;  and  that  his  interest  can- 
not in  any  manner  be  affected,  and  that  he^  therefore, 
cannot  protect  himself  from  answering.  It  is  true,  that 
the  time  limited  by  the  act  in  which  pecuniary  penalties 
IcoUld  be  I'ecovered,  has  long  since  passed,  and  if  it  turn- 
ed on  this  <t>kily>  it  would  not  form  a  ground  of  objec- 
tion. But>  without  adverting  to  simony  being  an  offS^ice, 
not  merely  under  the  statute,  but  by  the  common  law,  as 
^ell  as  the  eo^lesiastical  lawv  it  is  suflScient  for  me  to  say, 
that,  in  my  judgment,  the  oiase  Comes  precisely  witfalti  the 
printipl^  laid  ilown  in  Parkkurst  t.  Louden,  Itl  that 
tase  Mr.  Lowten  insisted  by  demurrer,  that  he  w&s  fkot 
bound  to  answer  certain  parts  of  the  bill  which  sought 
•to  charge  him  With  a  simoniacal  contract — it  was  Baid>  in 
the  argument  in  that  case,  that  he  was  only  a  trustee;  and 
that,  if  the  simfoi^y  were  'estaUishedi  he  had  no  interest  in 
ihe  matter;  that  the  only  possible  interest  was,  that  the 
Crd^wn  might  present  a  yotifiger  life  to  the  ptejudice  of  the 
Uekt  presentation.  Loixl  Eldon,  who  took  time  to  ^con- 
Bider  of  th^  cii^e,  in  the  i^suk,  held,  that  he  was  not  b^and 
to  answer  in  respect  of  this  contract.  I  am  of  opinion  that 
this  comes  precisely  within  the  principle  of  Parthmrsi  v. 
LoMen,  and  that  the  patron  is  not  bound  to  answer  any 
•^estions  tending  to  charge  him  with  simony. 

The  next  question  is,  to  what  extent  is  he  protected 
from  answering?  And  I  take  it  to  be  clear,  that  he  is  not 
(Mily  not  bound  to  answer  any  question  which  has  a  iKrect 
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tendency  to  establish  the  contract,  but  that  he  is  not  bound         1831. 
to  answer  any  question  the  answer  to  which  may  form  a      squthall 
link  in  the  chain.  v. 

I  have  looked  through  the  exceptionsy  and  the  whole  of 
Ibem  seem  to  me  to  have  a  tendency  to  this  effect.  I 
thinkj  therefore^  the  exceptions  must  be-*- 

Over-ruled. 


Thomas  Brealey  and  Jeremiah  Hammond,  Plaintiffs;      July  loth, 

Edward  Collins,  Defendant. 

Richard  WELFORD  being  entitled  under  the  will  On  a  sale  by 
o{  Robert  Griffiths  to  the  dividends  of  5,805/.  7^.  ld.,3L  interest  in  cer- 
per  cent.  Consolidated  Bank  Annuities  for  his  life,  he,  by  {^"w^'^d'^rib- 
an  indenture  dated  19th  May,  1828,  assigned  his  interest  ©^  in  the  parti- 

,  .     culars  of  sale  to 

to  the  plaintiffs  in  trust  for  sale  by  public  auction  or  pri-  be  that  of  a  very 
rate  contract,  and  to  apply  the  purchasermoney  upon  the  man.agedforty- 
trusts  therein  mentioned.  *^»»*>*-  i^  asub- 

sequent  part  of 

On  the  /20th  November,  1828,  the  plaintiffs,  in  pursu-  the  particulars, 

the  life  was  de* 

ance  of  the  trusts  of  the  indenture  above  referred  to,  cans-  scribed  as  that 
ed  the  life-interest  o{  Richard  Welford  in  the  5,805/.  7*.  2*ue^ln,^ged 
IdL  Consols  to  be  put  up  to  sale  by  auction,  with  other  forty-eight, 

■  *  1       1  <r    .  o  whose  hfe  was 

property,  in  six  lots,  of  which  the  life-interest  formed  the  insurable.  At 
lixth  lot.  In  the  printed  particulars  of  this  sale,  the  life-  suraifce'wL*"" 
interest  was  described  as  "  the  valuable  life-interest  of  a  guaranteed  at 

nve  guineas  per 

irery  healthy  gentleman,  aged  forty-eight. **  In  other  parts  cent.  On  a  bill 
nf  the  particulara,  referring  to  the  life-interest  of  Riciiard  for  a  specific 

performance  of 
the  contract,  it 
tvafprored,  that,  shortly  before  the  sale,  the  vendors  had  insured  the  life  at  a  premium  of  4^  17«. 
lOdL  fKT  etnt,  though,  according  to  the  evidence  of  the  actuary  of  the  office  where  the  life  was  so 
nsured«  the  highest  rate  per  cent,  charged  in  London  for  a  healthy  life  of  that  age  was  4^.  6«.: — 
Held,  that,  with  the  knowledge  of  this  fact,  the  vendors  were  not  justified  in  describing  the  life  as  a 
leaMiy  IHe,  and  that  the  guarantie  did  not  do  away  with  the  effect  of  this  description,  though  the 
MfclMaer  admitted  be  kuew  five  guineas  to  be  more  than  the  premium  usually  charged.  And  the 
lill  was  dismissed  with  costs. 

z2 
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1831. 


Brealey 

V. 

Collins. 


ffelford  in  other  property,  he  was  described  as  ''a  healthy 
gentleman,  aged  forty-eight  years,  whose  life  is  insurable.** 
At  the  time  of  the  sale,  some  discussion  arose  whether  the 
life  of  Richard  Welford  was  an  uisurable  life,  some  of  the 
persons  present  stating  that  he  was  very  subject  to  the 
gout,  which  was  admitted  by  the  auctioneer,  who,  how- 
ever, stated  that  his  life  was  insurable,  and  that  an  insur- 
ance had  in  fact  been  effected  on  his  life  at.  the  Promoter 
office,  within  the  year  preceding,  at  4/.  17«.  lOcf.  per  cent. 
After  consulting  with  the  solicitor  attending  the  sale  on  be- 
half of  the  vendors,  the  auctioneer  stated,  that  the  insu^ 
ance  would  be  guaranteed  at  five  guineas  per  cent.  Some 
person  present  at  the  sale  then  named  the  Equitable,  and 
two  or  three  other  offices,  and  inquired  whether  the  vendors 
would  guarantee  an  insurance  by  one  of  such  offices;  hot 
which  the  auctioneer  declined  doing,  observing,  that  the 
five  guineas  so  much  exceeded  what  had  been  paid  at  the 
Promoter  office,  that  there  could  be  no  difficulty  in  getting 
the  insurance  effected  at  a  respectable  office  (a).  Upon 
this,  but  whether  or  not  before  lot  six  was  knocked  down 
was  left  in  doubt  from  the  evidence,  the  auctioneer's  clerk, 
by  his  direction,  wrote  a  memorandum  under  lot  six  in 
these  words : — "  The  insurance  to  be  guaranteed  at  fi?c 
guineas  per  cent.  An  allowance  is  not  to  be  required  by 
the  vendors  in  case  it  be  effected /or  less  (6).  The  deposit 
to  be  returned  in  case  the  gentleman  should  die  previous 


(a)  This  statement  of  what  took 
place  at  the  sale  is  according  to 
the  eridence.  The  defendant,  by 
his  answer,  did  not  admit  that  he 
heard  what  passed  respecting  the 
state  of  health  of  Richard  Welford. 

(b)  The  words  in  italics  were 
contained  in  the  particulars  de- 
livered to  the  defendant  after  the 
sale,  and  were  proved  to  be  in 
the  handwriting  of  the  auctioneer's 
clerk.  Some  mistake,  however, 
seemed  to  have  occurred  on  this 


subject,  the  auctioneer^  clerk,  ia 
his  examination  for  the  plsintift) 
proving  a  particular  with  the  ad- 
ditional stipulation  as  to  the  gu»- 
antie,  but  without  these  words. 
The  original  bill,  in  stating  tlie 
particulars  with  reference  to  the 
guarantie,  contained  these  wordi: 
**  And  should  it  exceed  that  mimt 
an  allowance  should  be  made.** 
The  bill  was  subsequently  amend- 
ed by  striking  out  these  words. 


V. 

Collins. 
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to  the  policy  being  effected  before  the  92nd  January ^  1831. 
1829."  By  the  particulars,  the  purchase  was  to  be  com-  ^  "^""^ 
pie  ted  on  or  before  the  22nd  January,  1829.  The  de- 
fendant became  the  purchaser  at  the  sale  of  the  life-inter- 
est for  1560/.  And  he  paid  a  deposit  of  20L  per  cent., 
and  a  moiety  of  the  auction-duty,  and  signed  an  agreement 
for  the  remainder  of  the  purchase-money*  , 

On  the  28th  November,  1828,  the  abstract  was  deliver- 
ed, but  which,  being  imperfect,  was  returned  on  the  fol- 
lowing day.  On  the  19th  December,  an  amended  abstract 
was  received  by  the  defendant's  solicitor,  and  the  deeds 
were  examined  with  the  abstract  on  the  27  th  December. 

On  the  12th  January,  1829,  the  draft  of  an  assignment 
of  the  life-interest  was  sent  by  the  solicitors  of  the  de- 
fendant to  the  plaintiffs'  solicitors,  with  a  letter,  request- 
ing them  to  make  an  appointment  fcMr  Mr.  Welford's  ap- 
pearing at  the  insurance  office,  observing,  that  the  defend- 
ant proposed  to  make  the  insurance  at  the  Equitable  As- 
surance Office. 

The  draft  was  returned  on  the  17th  January,  with  some 
alterations,  which  not  being  acceded  to  on  the  part  of  the 
defendant,  the  draft  was  on  the  same  day  sent  back  to  the 
vendors' solicitors,  and  at  the  same  time,  the  printed  form  of 
a  proposal  for  a  life-insurance  by  the  Equitable  Assurance 
Office  was  forwarded  by  the  solicitors  of  the  defendant  to 
the  plaintiffs'  solicitors,  for  the  purpose  of  being  filled  up 
with  the  necessary  particulars.  On  the  2nd  February, 
and  again  on  the  9th,  1829,  the  solicitors  of  the  defendant 
wrote  to  the  plaintiffs'  solicitors,  reminding  them  that  a 
certificate  of  the  baptism  of  Richard  Welford  had  not 
been  sent  to  them,  and  that  the  defendant's  money  was 
lying  unproductive. 

On  the  2nd  March,  the  certificate  was  received,  but  the 
proposal  was  not  returned,  and  it  appearing  to  have  been 
mislaid,  another  form  was  procured,  and  sent  to  the  plain- 
tiffs; and,  on  the  13th,  the  proposal  was  returned  with  the 
blanks  filled  up. 
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1831.  On  the  14th  March^  the  defendant's  solicitors  wrote  a 

Brealet      letter  to  the  plaintiffs*  solicitors,  in  which,  after  some  al- 

^-  terations  in  the  draft  assignment,  and  referrinfic  to  the  in* 

Collins.  °  ° 

surance,  he  stated,  that  it  would  be  attended  with  less 
expense  if  Mr.  Welford  would  appear  in  London  f  that  the 
Equitable  was  the  office  in  which  it  was  proposed  to  in- 
sure, and  the  day  for  attendance  of  the  parties  at  the  office 
was  Wednesday  in  each  week,  between  the  hours  of  11 
and  1 ;  and  offering,  if  Mr.  Welford  could  attend  on  the 
then  next  Wednesday,  to  pay  his  travelling  and  other 
expenses. 

On  the  ^5th  March,  Mr.  Welford  attended  at  the  Eq^ 
table  Assurance  Office,  and,  in  compliance  with  the  forms 
of  that  office,  filled  up  a  form  of  proposal;  and  he,  on 
the  same  day,  attended  before  the  directors^  and  was 
examined. 

On  the  ^nd  April,  (being  the  earliest  day  at  which  the 
determination  of  the  company  could  by  the  rules  of  the 
office  be  made  known),  the  directors  stated  that  they  de* 
dined  effecting  such  insurance. 

On  the  same  day,  the  defendant's  solicitors  apprised  the 
solicitors  of  the  plaintiffs  of  the  refusal  by  the  EqmUabk 
Assurance  Office  to  effect  the  said  insurance,  and  infonn- 
ed  them  of  the  defendant's  intention  to  abandon  the  con- 
tract. 

On  the  7th  of  April,  the  plaintiffs'  solicitors  required 
that  the  proposal  for  the  insurance  should  be  made  to 
some  other  office;  and  accordingly,  on  the  9th  of  the 
same  month,  a  printed  proposal  for  an  insurance  by  the 
Guardian  office  was  filled  up,  and,  with  the  concurrence 
of  the  plaintiffs'  solicitors,  submittted  to  the  Guardian  As- 
surance Office.  The  determination  of  the  Guardian  office 
was  not  made  known  until  the  S5th  of  April,  when  they 
also  declined  the  assurance.  This  determination  was  com- 
municated to  the  solicitors  of  the  plaintiffs;  and,  on  the 
t^h  May,  1829,  the  defendant's  solicitors  wrote  to  than  a 


COURT  OF  EXCHEQUER. 


3i3{ 


letter,  calling  oh  the  vendors  to  name  an  office  of  respec-         1831. 
tability  in  which  the  insurance  might  be  effected.    To  this      brealet 
DO  answer  was  returned;  but,  on  the  I8th  of  the  same  v. 

month  otMay,  the  defendant's  solicitors  were  informed  by 
the  solicitors  of  the  plaintiffs,  that  Richard  Welford  had, 
since  the  proposals  were  made,  had  an  attack  of  paralysis, 
from  which  he  was  then  slowly  recovering. 

On  the  1 1th  May,  1829,  the  plaintiffs  filed  their  bill  for 
a  specific  performance,  by  which  (among  other  things) 
they  charged,  that,  shortly  previous  to  the  sale,  the  life  of 
Richard  Welford  had  been  insured  in  the  Promoter  of- 
fice at  the  rate  of  4/.  lis.  \0d.  per  cent.,  and  that  no  life 
assurance  office  in  the  city  of  London  or  Westminster  would 
demand  or  require  51.  5s,  per  cent,  for  the  assurance  of  a 
select  life  of  the  age  of  forty-eight  years,  and  that^  there- 
fore, the  defendant  knew  and  had  notice,  or  ought  to  have 
known,  from  the  guarantie  of  51.  5s,  per  cent,,  that  the 
said  Richard  Welford  was  not  altogether  a  select  and 
unexceptionable  life.  The  bill  also  charged  the  discus- 
sion At  the  sale  respecting  the  assurance,  before  notic- 
ed, to  have  taken  place  in  the  hearing  of  the  defendant. 
The  bill  further  charged,  that  the  life  of  Richard  Welford 
might,  at  many  assurance  offices  in  London  and  Westmin^ 
ster,  have  been  assured  at  the  time  of  the  sale,  or  at  any 
time  before  the  month  of  April,  1^829,  at  less  than  5/.  5s. 
per  cent.;  and  that  after  the  sale,  and  on  the  1st  Decemr 
ber^  1828^  a  purchaser  at  the  sale  insured  the  life  at  the 
Promoter  office  at  the  rate  of  4^/.  17^.  \0d.  per  cent.s  and 
that  Richard  ffelford,  except  slight  attacks  of  gout,  up 
to  the  month  of  April,  1829,  was  in  apparently  good  health. 
The  bill  further  charged,  that  the  defendant  declined  to 
assure  in  the  Promoter  office,  and  insisted  on  the  insurance 
being  effected  in  the  Guardian  or  Equitable  Assurance  Of- 
fices, as  a  select  life,  at  the  usual  rates  of  assurance,  which 
were  less  than  5/.  5s.  per  cent.;  and  that  he  did  not,  at 
any  time,  propose  or  attempt  to  insure  the  life  at  either  of 
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1831.  those  offices,  or  at  any  other  office,  otherwise  than  aa  a  se* 
lect  life,  and  never  offered  or  proposed  to  pay  for  such  as- 
surance 5/.  5s.  The  bill  charged,  that  the  defendant  ought 
to  have  proposed  and  endeavoured  to  have  assured  the 
life  at  whatever  percentage  the  same  could  have  been  ef- 
fected ;  and  that,  in  case  the  same  had  exceeded  the  rate  of 
5/.  5s.  percent,  a  proportional  allowance  would  have  bean 
made  by  the  plaintiffs. 

The  defendant,  by  his  answer,  admitted  that  he  knew 
that  5L  5s.  per  cent,  was  above  the  rate  ordinarily  charged 
for  the  insurance  of  a  life  agied  forty-eight  years,  but  de- 
nied that  he  knew  or  believed  that  the  fixing  that  price 
was.  intended  as  a  notice  to  the  parties  present,  that  the 
life  to  be  assured  was  otherwise  than  a  healthy  and  unex- 
ceptionable life,  the  defendant  conceiving  it  to  be  merdy 
a  means  of  enabling  the  bidders  to  make  their  calculatioos 
with  some  degree  of  certainty,  and  that  the  defendant^  in 
advancing  his  biddings,  actually  took  into  consideration 
the  chance  of  the  insurance  being  effected  at  a  less  sum 
than  5/.  5s.  per  cent. ;  and  the  defendant  submitted,  that 
the  fixing  the  insurance  at  five  guineas /)er  ceni.  was  not 
notice  that  the  life  to  be  assured  was  otherwise  than  a 
healthy  and  unexceptionable  life,  having  reference  to  the 
several  descriptions  in  the  particulars,  by  which  the  de- 
fendant submitted  the  plaintiffs  were  bound ;  and  the  de- 
fendant insisted  on  the  statute  of  frauds,  as  excluding  any 
such  doctrine  of  notice.     The  defendant  admitted,  that 
he  had  been  informed,  shortly  after  the  sale,  that  Welfcris 
life  had  shortly  before  been  insured  in  the  Promoter  office 
for  4fl.  17 s.  lOd.  per  cent.;  and  he  believed  that  no  life  as- 
surance office  in  London  or  Westminster  required  five  gui- 
neas per  cent,  for  the  assurance  of  a  select  and  unexcep- 
tionable life  of  the  age  of  forty-eight  years,  but  he  did  not 
know,  believe,  or  suspect,  nor,  having  reference  to  the  de- 
scription in  the  particulars  of  sale,  had  he  any  reason  to 
believe  or  suspect,  from  the  guarantie  of  five  guineas /i^ 
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ceni.,  that  Richard  Welfard  was  not  altogether  a  select         1831. 
and  unexceptionable  life.     The  defendant  admitted,  that      brealey 
be  never  attempted  to  insure  the  life  of  Richard  Welfordj  v 

_  Collins 

except  at  the  Guardian  and  Equitable  Assurance  OflSces, 
but  he  denied  all  knowledge  of  Welfords  life  having  been 
insured,  subsequently  to  the  sale,  at  4/.  Vis.  \0d.  per  cent., 
and  all  knowledge  of  the  state  of  health  of  Welford^  pre* 
vious  to  Aprils  1829;  and  he  denied  all  knowledge  of  the 
fact,  that  the  life  of  Welford  might  have  been  assured  at 
a  less  sum  than  five  guineas  per  cent. ;  and  particularly, 
he  denied  all  knowledge  that  he  might  have  insured  the 
life  in  the  Promoter  oflSce  at  less  than  five  guineas,  or  that 
he  declined  to  insure  in  such  office,  or  insisted  on  the  in- 
surance being  effected  in  the  Guardian  or  Equitable  of- 
fices as  on  a  select  life,  or  at  the  usual  rates  of  assurance* 
The  defendant  then  stated,  that  the  proposal,  which  was 
filled  up  by  Welford  himself  at  the  Equitable  office,  was 
filled  up  by  him  in  the  presence  of  the  solicitors  of  the 
plaintiffs,  and  that,  in  such  proposal,  Welford  was  stated 
to  have  had  the  gout  and  cow-pox ;  and  that,  in  the  pro- 
posal made  to  the  Guardian  office,  he  was  stated  to  have 
had  the  same  complaints.  That  the  proposals  so  filled  up 
were  the  usual  forms,  and  were  filled  up  in  the  usual  man* 
ner,  the  amount  of  premium  not  being  required  to  be  stated 
in  such  proposals;  and  that,  with  the  exception  aforesaid, 
the  life  was  not  proposed  as  a  select  or  unexceptionable 
life,  but  in  an  unqualified  manner,  and  as  a  general  life, 
without  any  restriction ;  and  the  defendant  admitted,  that 
he  never  proposed  to  pay  five  guineas  per  cent,  for  the  as- 
surance. 

Evidence  was  entered  into  on  both  sides. 

The  plaintiffs  proved,  by  the  examination  of  medical 
mea  who  had  attended  Welford  for  some  years,  and  who 
had  signed  certificates  of  his  state  of  health  when  insu- 
rances were  effected  in  the  Promoter  office,  that  the  state 
of  his  health  was  good  in  June^  1828,  and,  to  the  best  of 
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)8dl.        their  knowledge  and  belief,  was  good  in  Jamutty  and  AfvH^ 

Bekalet       ^^^'     One  of  the  surgeons  stated,  that,  in  November ^ 

V.  1828,  Welfords  health  was  generally  good,  except  that  he 

Collins.  

suffered  from  a  slight  affection  of  rheumatism,  but  that, 
in  December y  18^8,  and  January ,  1829,  his  state  of  health 
was  unimpaired.  The  plaintiffs  also  proved,  by  the  exami- 
nation of  Richard  Griffiths  fVelfard,  the  son  of  Richard 
fVelford,  and  the  solicitor  of  the  plaintiffs,  the  circum- 
stances attending  the  sale,  and  the  guarantie  respecting 
the  insurance.  He  also  proved,  that  from  August^  1828, 
to  April,  1829,  Richard  fFelford  was  in  uniformly  good 
health,  with  the  exception  that,  in  November  or  Decern^ 
ber,  1828,  he  had  been  troubled  with  a  rheumatic  affec- 
tion in  the  head;  that,  in  November  and  December,  1828, 
the  witness  effected  two  insurances  for  the  whole  term  of 
the  life  of  the  said  Richard  Welford,  in  the  Promoter 
oflSce,  at  the  rate  of  4/.  lis.  lOd,  per  cent.f  and  that^  up 
to  the  16th  April,  he  continued  in  as  good  health  as  when 
the  insurances  were  effected.  The  plaintiffs  also  proved, 
by  the  actuary  of  the  Promoter  office,  that  the  higher 
rate  of  insurance  in  London  or  Westminster  for  the  assu- 
rance of  a  healthy  male  life  at  the  age  of  forty-eight  years, 
for  the  whole  term  thereof,  was  4/.  6s.  6d.  per  cent,,  and 
the  lowest,  3L  14^.  2d.  per  cent.  The  same  witness  also 
proved  the  effecting  of  two  insurances  in  the  Promoter 
office  on  Richard  fFelford^s  life,  by  R.  G.  Welford,  one 
in  August,  1828,  and  the  other  in  December,  1828,  at  the 
rate  of  4/.  lis.  lOd.  per  cent.,  and  an  assurance  in  the  same 
office  on  Richard  Welfords  life,  in  November,  1828,  at  the 
same  rate  of  4/.  17^.  1  Od.per  cent.  The  plaintiffs  proved,  by 
several  witnesses,  the  circumstances  attending  the  sale, 
and  the  representations  made  by  the  auctioneer  as  to  the 
state  of  Richard  Welfords  health,  and  the  insurance. 

The  defendant  proved,  by  the  examination  of  his  soli- 
citor, the  circumstances  which  took  place  subsequent  to 
the  sale,  respecting  the  assignment  of  the  lifi^interest. 
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and  the  attempts  to  effect  the  assurance  on  Richard  fFeU         l6dU 
ford^s  Kfe;  he  also  proved,  by  the  actuaries  of  the  Guar*      g 
dian  and  Equitable  Assurance  Offices,  the  proposals  made  «^- 

to  those  offices  to  assure  fVelfarcTs  life,  and  that  such  pro- 
posals were  in  the  usual  form  adopted  in  such  offices,  and 
filled  up  in  the  usual  manner*  That  the  form  of  proposal 
neither  required  nor  admitted  the  amount  of  premium  to 
be  inserted  therein,  the  amount  of  premium  depending 
upon  calculations  made  at  the  offices  with  reference  to  the 
proposal.  That  the  assurance  at  the  Guardian  was  de- 
clined, because  the  physicians  of  the  company  reported 
upon  the  documents  received  relative  to  the  proposal,  that 
the  life  was  doubtful ;  and  that  the  assurance  was  declined 
at  the  Equitable,  on  the  ground,  that  the  directors  con- 
sidered the  life  exceptionable.  The  actuary  of  the  Equi* 
table  Assurance  Office  also  stated,  that  it  was  not  custom- 
ary in  that  office  to  assign  any  reason  for  declining  an  in- 
surance. 

Mr.  Simpkinstmj  and  Mr.  Hat/ter,  for  the  plaintiffs. — The 
question  is,  whether,  on  the  20th  November ,  \S28,  Richard 
WelfordCe  life  was  insurable  at  a  premium  of  five  guineas 
p^  cent.;  and,  if  this  be  made  out  in  evidence,  the  con- 
tract is  performed  on  the  part  of  the  plaintiffs.  It  is  prov- 
ed by  the  evidence,  not  only  that  Richard  Welfords  life 
was  insurable  on  the  !%th  November ,  18S8,  but  that  his 
fife  was,  shortly  afler  that  period,  actually  insured.  Sup- 
pose Richard  Welford  to  have  survived  the  S^nd  Ja^^ 
mtary,  18^,  the  time  at  which  the  contract  was  to  have 
been  completed,  and  no  application  to  have  been  made  to 
effect  the  insurance,  no  doubt  can  be  entertained  that 
a  specific  performance  might  have  been  enforced.  The 
defendant  nught  have  chosen  to  become  his  own  insurer. 
He  does  not,  in  the  first  instance,  decline  to  perform  the 
contract  because  the  life  cannot  be  insured,  but  because 
it  cannot  be  insured  in  the  offices  he  selects.    No  iinputa- 


Collins. 
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1831.         tion  is  attempted  to  be  thrown  on  the  respectability  of  the 
Brealet      Promoter  oflSce,  and  it  was,  therefore,  unnecessary  to  enter 
V-  into  any  evidence  on  that  subject,  whilst  it  is  quite  clear, 

that  the  Promoter  oflSce  would  have  insured  the  life.  The 
defendant  endeavoured  to  insure  the  life  at  the  EquUMe 
and  Guardian  Assurance  Offices  as  a  select  life:  but^  in 
order  to  comply  with  the  terms  of  the  contract,  he  ought 
to  have  offered  to  the  extent  of  five  guineas  for  the  in- 
surance. 

Mr.  BeameSf  and  Mr.  fV.  A.CoUins,  for  the  defendant.— 
The  plaintiffs'  remedy,  if  any,  is  at  law.    To  entitle  them 
to  a  specific  performance,  the  contract  ought  to  be  distinct 
in  its  terms,  and  the  conduct  of  the  plaintiffs  correct. 
Richard  fVelford  is  described  in  the  particulars  as  a  very 
healthy,  and  again  as  a  healthy  gentleman.   It  is  notorious 
that^  in  many  of  the  offices,  they  will  not  insure  the  life  of 
a  person  who  has  had  the  gout;  and  it  is  clear,  from  the 
evidence  of  the  plaintiff,  that  Richard  fVelford  was  sub- 
ject to  the  gout.   According  to  the  evidence  of  the  actuary 
of  the  Promoter  office,  the  highest  premium  at  any  office 
in  London  for  the  insurance  of  a  healthy  life  is  4/.  6$.  6d., 
and  yet  that  office  would  not  insure  the  life  for  less  than 
4tL  17«.  lOd.  The  plaintiffs  must,  therefore,  unquestionably 
have  known  that  Richard  Welford  was  not  a  healthy  man, 
and  the  statement  in  the  particulars  of  sale  was  consequent- 
ly a  misrepresentation.     The  plaintiffs,  not  coming  with 
clean  hands,  are  not  entitled  to  the  aid  of  a  Court  of  equity. 
According  to  the  evidence  of  Robins^  a  very  important 
term  of  the  guarantie  was  omitted  in  the  memorandum,  and 
the  contract  of  which  the  plaintiffs  seek  the  performance 
is  not  the  contract  actually  entered  into.     The  cases  cited 
on  the  part  of  the  defendant  were,  Clermont  v*  Tasburgh{a)t 
Winch  V.  Winchester  {b),  Higginson  v.  Clowes  {c). 

(a)  1  Jac.  &  W.  1 12.         (6)  1  Ves.  &  B.  376.         (c)  15  Ves. 5)6. 
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Mr*  Simpkinson^  in  reply. — The  evidence  shews  that         1831. 
the  agreement  stated  in  the  bill  was  an  incorrect  copy  of      brealey 
it.     The  description  in  the  particulars  as  to  the  life  is  *'- 

■    11     .  1  Collins. 

wholly  immaterial;  the  superadded  contract  shewing  what 
was  the  intention  of  the  parties,  and  proving  that  the  life 
was  not  considered  by  them  to  be  a  healthy  life,  a  higher 
rate  being  allowed  for  the  insurance  than  that  of  a  healthy 
life  of  the  same  age.  The  description  ''  a  healthy  gentle- 
man** is  so  vague  as  to  put  the  purchaser  on  an  inquiry  as 
to  the  state  of  WelforcTs  health  before  he  purchased,  and, 
not  making  such  inquiry,  the  Court  will  decree  a  spe- 
cific  performance.  IVower  v.  Newcambe  (a),  Fenton  v. 
Browne  (fi).  The  guarantie  is  wholly  inconsistent  with 
the  life  being  a  healthy  life. 

Lord  Lyndhurst,  L.  C.  B. — The  principles  by  which 
Courts  of  equity  are  governed  in  decreeing  a  specific  per- 
formance are  wholly  different  from  those  acted  upon  by 
Courts  of  law  in  actions  for  damages  for  breach  of  the  con- 
tract. It  does  not  follow,  therefore,  that  if  I  dismiss  this  bill 
the  plaintiffs  may  not  proceed  at  law  for  damages.  From 
the  nature  of  this  case,  the  plaintiffs  would  have  nearly  the 
same  advantage  by  proceeding  at  law  as  they  would  in 
equity.  It  is  a  principle  in  equity,  that  tlie  Court  must 
see  its  way  very  clearly  before  it  will  decree  a  specific 
performance,  and  that  it  must  be  satisfied  as  to  the  integ- 
rity and  good  faith  of  the  parties  seeking  its  special  inter- 
ference. 

With  respect  to  the  contract. — ^The  sale  was  a  sale  by 
auction  of  a  life-interest.  Two  particulars  of  sale  have 
been  produced^  in  each  of  which  the  person  whose  life- 
interest  is  proposed  to  be  sold,  is,  in  the  first  instance, 
stated  to  be  a  very  healthy  gentleman  of  the  age  of  for- 
ty-eight years.     In  a  subsequent  description,  in  the  same 

(a)  3  Meriv.  704.  (h)  14  Ves.  144. 
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1831.         particulars  of  sale,  the  word  "  very**  is  omitCedy  and  the 
Brealb        interest  is  described  to  be  that  of  the  life  **  of  a  healthy 
•'  gentleman,   aged   forty-eight,    whose  life  is  insurable." 

The  former  description  is  less  qualified  than  the  latter;  and 
I  should  perhaps  be  justified  in  holding,  in  this  case,  the 
parties  seeking  the  specific  performance  bound  by  the 
strongest  description,  and  that,  as  to  them,  the  life  ought 
to  be  treated  as  the  life  of  a  very  healthy  gentleman.     I  do 
not  know  that  it  is  necessary  for  the  present  purpose  to 
rest  the  case  on  this,  but  to  take  it  as  if  tbe  description 
bad  been  simply  the  life  of  a  healthy  gentleman.     It  has 
been  said,  that  this  description  was  waived  or  altered  by  a 
further  contract;  and  evidence  has  been  entered  into  re- 
specting the  conversation  which  passed  at  the  time  of  the 
sale.     This  I  must  leave  out  of  the  question,  for  the  de- 
fendant has  positively  sworn  that  he  did  not  hear  it. 

It  has  been  argued,  and  with  some  plausibility,  that  the 
description  in  the  particulars  is  cut  down  and  supeneded 
by  the  guarantie. 

The  defendant  sajs  he  knew  thai  five  guineas  per  tenL 
was  more  than  the  rate  ordinarily  charged  for  the  insurance 
of  a  life  aged  forty-eight,  but  he  does  not  say  how  muchmore; 
and  this  is  coupled  with  a  statement,  that  he  did  not  knov 
or  believe  that  the  fixing  that  price  was  intended  as  notice 
that  the  life  was  otherwise  than  a  healthy  and  unexcep- 
tionable life,  the  defendant  considering  it  to  be  only  a 
means  of  enabling  the  bidders  to  make  their  calculations. 
I  think  this  is  the  fair  conclusion  to  be  drawn  from  the 
iacts,  and  that  it  was  a  genetal  guarantie  to  the  extent  of 
five  guineas,  but  the  insurance  might  be  more  or  it  might 
be  less.  I  think  in  fairness  it  amounts  to  nothing  more, 
and  does  not  do  away  with  the  description  in  the  particu- 
lars of  the  life  being  that  of  a  healthy  gentleman. 

Mr.  fVelford,  according  to  the  evidence  of  the  medical 
men,  appears  undoubtedly  to  have  been  in  good  health, 
but  to  have  had  the  gout ;  and,  on  one  occasion,  a  slight 
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attack  of  rheumatism.     If  the  case  had  rested  here,  T         1831. 
should   perhaps  have  thought  this  suflScient,  and   that       ^^^'^ 
Rtchard  frelford  s  life  was  proved  to  be  a  healthy  life,       _   v. 
within  the  description;  but  the  plaintiffs  themselves  pro- 
duced other  evidence.     They  proved  two  insurances  ef- 
fected on  the  life  of  Welford  about  the  time  of  the  sale, 
and  we  have  it  in  evidence,  from  the  actuary  examined  by 
them,  that  those  insurances  were  effected  at  a  premium  of 
4A  Ms.  \0d.  per  cent,;  whilst  it  is  proved  by  the  same  ac- 
tuary, that  the  highest  rate  charged  at  any  office  in  LoU" 
don,  on  a  healthy  life  of  the  same  age,  was  4/.  6^.  per 
cent. 

I  think,  therefore,  that  when  the  parties  stated  the  life 
to  be  a  healthy  life,  they  stated  that  which  was  not  the 
fact;  and  that,  knowing  they  had  not  been  able  to  effect 
an  insurance  on  the  life  at  less  than  12«.  6  J.  per  cent,  above 
the  highest  rate  of  insurance  on  a  healthy  life  of  the  same 
age,  they  were  bound  to  state  it,  and  were  not  justified  id 
Stdtfng  the  life  to  be  a  healthy  life.  It  has  been  urged, 
that  the  contract  has  not  been  perfoimed  through  the  de- 
fault of  the  defendant,  and  that  the  defendant  might  have 
diought  fit  to  become  his  own  insurer;  but  still,  he  would 
be  entitled  to  have  a  healthy  life,  within  the  terms  of  the 
contract. 

It  appears  to  me,  that  the  defendant  took  all  necessary 
steps  for  effecting  the  insurance,  but  could  not  effect  it  at 
the  offices  to  which  he  appUed.  It  is  true,  that  there  was 
no  application  to  insure  at  the  Promoter  office,  but  the 
^defendant  was  not  bound  to  insure  there;  he  might  pre- 
fer any  other  office  ki  which  he  had  more  confidence. 
Before  he  had  gone  the  round  of  the  offices,  We^ord  had 
a  paralytic  stroke,  and  his  life  then  became  uninsurable. 
It  is,  however,  unnecessary  to  consider  whether  any  of  the 
offices  would  or  would  not  have  insured  the  life,  for  the 
defendant  was  not  bound  to  insure,  but  night  have 
elected  to  take  the  risk  on  himself,  and  become  his  own 
insurer. 
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1831. 
Brealey 

V. 

Collins. 


I  think,  upon  the  whole  of  the  circumstances,  I  should 
not  be  justified  in  decreeing  a  specific  performance;  and  I 
feel  the  less  reluctance  in  refusing  it,  because  the  plaintifi 
can,  if  they  think  fit,  go  to  a  Court  of  law,  where  they  will 
obtain  damages  if  they  succeed  in  making  out  their  case. 
In  fact,  the  bill,  in  this  suit,  merely  seeks  a  pecuniary  pay- 
ment in  the  shape  of  a  specific  performance. 

I  think  the  bill  must  be — 


Dismissed,  with  costs. 


1830. 

Nov.  29/A. 

The  plaintiff  in 
an  original  suit 
doei  not  waive 
his  right  to  in- 
sist on  an  an- 
swer from  the 
defendant,  be- 
fore he  files  an 
answer  to  a  cross 
biU  exhibited  by 
that  defendant, 
by  obtaining  the 
usual  orders  for 
time  to  answer 
the  cross  bill. 
And  an  attach- 
ment, issued 
against  the  de- 
fendant in  a 
cross  suit  under 
such  circum- 
stances, for  want 
of  answer,  was 
set  aside;  and 
a  given  time  al- 
lowed to  an** 
swer  the  cross 
bill,  after  the 
defendant  in  the 
original  suit 
should  have  an- 
swered. 


V.  SouTHALL,  et  ^  contra. 


On  the  14th  May  the  original  biU  was  filed.     The  de- 
fendant appeared,  and  obtained  the  usual  orders  fortune. 

On  the  30th  June  following,  the  cross  bill  was  filed, 
which,  pursuant  to  an  order,  dated  17th  «/«/y,  was  amend- 
ed. 

The  defendant  in  the  cross  suit  also  appeared,  and  ob- 
tained the  usual  orders  for  time. 

No  answer  having  been  filed  in  either  suit,  and  the  time 
for  answering  having  expired,  an  attachment  was  issued 
by  the  plaintiff  in  the  cross  cause  against  the  defendant 
in  that  suit,  for  want  of  answer. 

Mr.  Harwoodf  on  the  part  of  the  plaintiff  in  the  original 
suit,  (defendant  in  the  cross  suit),  moved  that  the  attach- 
ment might  be  set  aside,  the  bail  bond  delivered  up  to  be 
cancelled,  and  that  all  proceedings  in  the  cross  suit  might 
be  stayed,  until  the  plaintiff  in  the  cross  suit  had  fully  an- 
swered the  original  bill. 

He,  at  the  same  tune,  moved,  in  the  cross  suit,  for  ten 
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cluys'  time  to  answer^  after  the  plaintiff  in  that  suit  should         1830. 
have  fully  answered  the  original  bill. 

In  support  of  the  application,  Child  v.  Frederick  {a), 
Stettard  ▼•  Rose  (b),  ReUray  y.  Darby  (c),  and  Long  v. 
Burton  (d),  were  cited.  * 

Mr.  Temple,  for  the  defendant  ui  the  original  suit, 
(plaintiff  in  the  cross  suit),  insisted  that  the  plaintiff  in 
the  original  suit,  by  taking  orders  for  time  to  answer, 
had  waived  his  right  to  require  the  answer  of  the  defend- 
ant to  the  original  bill,  before  he  gave  an  answer  to  the 
cross  bill. 

The  motion  was  granted.    The  costs  to  be 
costs  in  the  cause. 

(a)  1  P.  Wins.  266.  (c)  3  Atk.  724. 

{b)  2  P.  Wins.  436.  (d)  2  Id.  218. 


1827. 
1831. 

Poole  v.  Poole.  ^-;^^^ 

Jt>ILL  by  Ann  Poole,  claiming  to  be  the  widow  of  7%o-  piea  of  ne  mm* 
mas  Poole,  deceased,  against  his  two  sisters  and  co-heir-  a  buil^ower^ 
esses-at-law,  for  dower  and  the  usual  accounts.  «verringthatth« 

derendants  had 
Plea — Ne  unques  aCCOUple,  been  informed 

and  betieved 
that  the  plaintiff 
and  her  alleged  husband  had  not  been  lawfully  married: — Ueldf  to  be  a  good  plea,  and  allowed. 

Two  minors  were  married  in  February,  1816,  by  license,  without  consent,  obtained  on  the  oath 
of  the  man  that  both  were  of  age.  They  cohabited  until  June,  1816,  when  the  man  was  com- 
pelled to  quit  the  house  where  they  resided,  for  misconduct,  from  which  time  they  lived  apart  until 
the  death  of  the  man  in  October,  1817.  There  was  evidence  of  repeated  declarations  by  the  man, 
after  the  separation,  that  the  woman  was  not  his  lawful  wife^  and  that  he  would  not  live  with  her. 
There  was  also  evidence  of  a  warrant  issued  by  the  parish  officers  against  the  nan  for  money  ex- 
pended in  support  of  the  woman,  but  wliich  appeared  to  have  been  paid  by  relations  of  the  man, 
whether  or  not  by  his  desire  or  out  of  his  funds  did  not  exactly  appear : — Held,  that  these  parties 
did  not  live  together  as  man  and  wife  until  the  death  of  the  man,  within  the  meaning  of  the  stat. 
3  Geo,  4,  c  75,  s.  2. 

¥0L.  I.  A  A 
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}2q?'  ^^'  ^^^^^^  YoungCf  in  support  of  the  plea. 

Mr,  Skirrow  and  Mr.  JaineSy  for  the  bill. 

Two  objections  were  taken  to  the  plea.  Firsts  that  it 
was  a  negative  plea;  and  secondly^  that  the  plea  did  not 
aver,  that  the  plaintiff  and  Thomas  Poole  had  not  been 
lawfully  married,  but  only  that  the  defendants  had  been 
informed  and  believed,  that  they  had  not  been  legally 
married. 

In  support  of  the  plea,  it  was  argued,  that  there  was 
no  objection  to  the  plea,  in  point  of  form,  as  a  nega- 
tive plea,  many  negative  pleas  being  now  admitted;  and 
that  the  defendants  could  not  be  expected  to  aver  posi- 
tively a  fact  not  within  their  immediate  knowledge^  and 
which  might  depend  on  the  construction  to  be  given  to  an 
act  of  Parliament.  In  support  of  the  plea  were  cited  Br 
derton  v.  Ilderton{a\  Wyatfs  Practical  Register  {b\  and 
Lord  Redesdale's  Treatise  on  Pleading  (c). 

The  plea  was  allowed. 


The  plaintiff  afterwards  took  issue  on  the  plea,  and  wit- 
nesses were  examined  on  both  ^ides. 

According  to  the  evidence,  the  plaintiff  and  Thomas 
Poole  were  married  in  February,  1816,  by  licence,  ob- 
tained on  the  oath  of  Thomas  Poole  that  both  parties 
were  of  age,  though,  in  fact,  they  were  then  minors.  For  a 
few  weeks  after  the  marriage,  Thomas  Poole  and  the  plain- 
tiff lodged  at  the  house  of  a  person  of  the  name  o(  Lewis, 
from  thence  they  went  to  the  house  of  one  Robinson^ 
where  they  continued  to  reside  together  until  the  6th 
June,  1816,  when,  in  consequence,  as  was  proved  by  Bo* 

(fl)  2  Hen.  Black.  145.        (b)  Page  326.        (c)  Pages  178, 183. 
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binson  on  the  part  of  the  plaintiff,  of  his  disorderly  and  1827. 
improper  conduct,  Robinson  insisted  on  Thomas  Poolers 
quitting  the  house;  which  he  did,  leaving  the  plaintiff  be- 
hind him.  On  leaving  JRobinson^s  house,  Thomas  Poole 
went  first  to  a  public  house,  and  afterwards  to  an  inn^  at 
which  he  continued  to  reside  until  October,  1817,  at  which 
time  the  witnesses  for  the  plaintiff  represented  him  to  have ' 
become,  from  his  dissolute  and  intemperate  habits,  in  a 
dangerous  state  of  health.  About  October,  1817,  he  was 
removed  from  the  inn  to  the  house  of  his  uncle  James 
Poole,  where  he  died  a  few  days  afterwards. 

The  evidence  on  the  part  of  the  plaintiff  proved  that  she 
had  remained  for  a  short  time  at  Robinson^s,  when  she  re- 
turned to  her  friends,  and  that  she  subsequently  applied 
for  and  obtained  parochial  relief;  and  that  a  warrant  was 
issued  at  the  instance  of  the  parish  officers  against  Thomas 
Poole  for  the  sum  of  6/.  advanced  by  the  parish  for  her  re-* 
lief;  but  which  warrant  was  not  executed,  in  consequence 
of  the  amount  being  paid  by  Thomas  Poolers  relations,  but 
whether  or  not  by  his  desire  did  not  appear. 

On  the  part  of  the  defendants  it  was  proved  by  several 
witnesses,  and  particularly  by  one  Hancock,  that  Thomas 
Poole  had  repeatedly  declared  that  he  would  not  live  with 
the  plaintiff,  and  that  she  was  not  his  lawful  wife.  There 
was  also  evidence  of  the  plaintiff  having  stated  that  Thomas 
Poole  had  so  declared.  The  defendants  also  gave  in  evi- 
dence a  letter  written  by  Thomas  Poole  to  the  plaintiff, 
stating  that  if  she  did  not  desist  from  annoying  him,  he 
would  advertise  that  she  was  not  his  lawful  wife,  and  would 
caution  all  persons  not  to  trust  her.  This  letter  appeared 
to  have  been  returned  by  the  plaintiff  to  Thomas  Poole, 
as  it  contained  a  memorandum  at  the  foot  of  it  in  her  hand- 
writing to  diat  effect,  stating  that  the  person  by  whom  the 
letter  had  been  written  appeared  to  be  a  mad  man. 

A  a2 
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1831. 


The  cause  now  came  on  to  be  heard;  but^  after  the 
pleadings  had  been  opened,  the  question  appearing  to  be 
of  considerable  importance  with  reference  to  the  construc- 
tion of  the  late  act  of  Parliament  (a).  Lord  Lyndkurst  di- 
rected the  case  to  be  argued  before  the  full  Court. 


Nov.  ISih. 


The  case  was  now  argued  before  the  fuU  Court  by  Mr. 
Simpkinson  and  Mr.  Skirrow  for  the  plaintiff;  and  Mr 
Jervis  and  Mr.  Lovat  for  the  defendants. 


For  the  plaintiff. — Upon  the  state  of  things  as  proved  by 
the  evidenccy  Thomcis  Poole  and  the  plaintiff  must  be  con- 
sidered to  have  lived  together  as  husband  and  wife  until 
the  death  of  the  husband,  within  the  Snd  section  of  the 
act  (6).  It  is  not  necessary  that  any  animus  revertemU 
ahould  appear.  In  King  v.  Sansom  (c)  a  separation  took 
place  by  mutual  agreement,  with  the  consent  of  the  parents 
of  both  parties,  and  the  wife  executed  the  separation  deed 
by  her  maiden  name;  and  though  the  parties  did  not  co- 
habit until  the  passing  of  the  act,  yet  they  were  held  Co 
continue  to  live  and  reside  together  as  husband  and  wife 
in  legal  construction  up  to  that  time,  so  as  to  come  within 
the  2nd  section  of  the  act.  That  case  was,  therefore, 
stronger  than  the  present,  and  it  was  affirmed  on  appeal, 
though  not  reported.  To  put  an  end  to  the  living  and 
residing  together  there  must  have  been  some  notorious  act 


(a)  3  Geo.  4,  c.  75.  ^'  An  act  to 
amend  certain  provisions  of  the 
26  Geo.  2,  for  the  better  prevent- 
lug  of  clandestine  marriages." 

(6)  ^  And  be  it  further  enacted, 
That  in  all  cases  of  marriage  had 
and  solemnized  by  licence  before 
the  passing  of  this  act,  without 
any  such  consent  as  is  required 
by  so  much  of  the  said  statute  as 
is  hereinbefore  recited,  and  where 
the  parties  shuU  have  continued  to 


live  together  as  husband  and  wife, 
till  the  death  of  one  of  them,  or 
till  the  pasdng  of  this  aet»  or  shall 
only  have  discontinued  thdr  co- 
habitaUon  for  the  purpose,  or  dur- 
ing the  pendency  of  any  proceed- 
ings touching  the  validity  of  such 
marriage,  such  marriage,  if  not 
otherwise  invalid,  shall  be  deemed 
to  be  good  and  valid  to  all  intents 
and  purposes  whatsoever.** 
(c)  3  Addams,  277. 
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of  separation^  such  as  a  judicial  decision.  Tlie  next  ques- 
tion, which  arises  upon  the  6th  section  of  the  act  (a),  is 
whether  the  property  of  Thomas  Poole  can  be  said  to  liave 
been  possessed  by  the  co-heiresses  under  any  pretence  that 
the  marriage  was  invalid.  And  it  is  apprehended  it  can* 
not;  for,  if  the  marriage  had  been  legal,  they  would  have 
been  equally  entitled,  as  co-heiresses  and  devisees,  to  enter 
into  possession,  and  there  would  not  have  been  any  adverse 
possession  as  against  the  widow.  Dower  is  an  inseparable 
incident  to  the  land*  The  operation  of  the  act  is  to  put 
the  widow  in  the  same  situation  as  if  she  had  been  entitled 
to  dower  at  the  time  of  the  death  of  the  husband.  This 
case  does  not  come  within  any  of  the  exceptions  of  the  act. 
Previously  to  the  act,  the  husband,  however  great  the  fraud 
he  had  committed,  might  have  gone  to  the  Ecclesiastical 
Court,  and  set  aside  the  marriage:  the  chief  object  of  the 
Legislature  was  to  prevent  this* 


1831. 


For  the  defendants. — In  this  case  both  the  parties  were 
under  age,  and  both  equally  culpable.  The  marriage  was 
clearly  void  under  the  stat.  of  Geo.  2 ;  and  it  was,  there- 
fore, unnecessary  to  take  any  proceeding  to  set  aside  the 
marriage.  Three  circumstances  are  pointed  out  by  the 
late  act:  the  living  together  until  the  death  of  one  of  the 
parties ;  — until  the  passing  of  the  act ; — or  until  proceedings 


(a)  **  Provided  further,  and  be  it 
further  enacted,  That  if  at  any  time 
before  the  passing  of  this  act,  any 
property,  real  or  personal,  has 
been  in  any  manner  possessed,  or 
any  title  of  honour  has  been  in  any 
manner  enjoyed  by  any  person  or 
persons  whomsoever,  upon  the 
ground,  or  upon  the  pretence,  or 
Boder  colour  of  the  invalidity  of 
any  marriage,  by  reason  that  it 
was  had  and  solemnized  without 
such  consent  as  aforesud,  then  and 


in  such  case,  although  no  sentence 
or  judgment  has  been  pronounced 
In  any  Court  against  the  validity 
of  such  marriage,  the  right  and 
interest  in  such  property  or  title 
of  honour  shall  in  no  manner  be 
affected  or  prejudiced  by  this  act, 
or  any  thing  herein  contained,  but 
shall  renimn  and  be  the  same  to  all 
persons,  and  to  all  intents  and 
purposes,  as  if  this  act  had  never 
been  made/' 
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I83L  shall  be  taken  to  set  aside  the  marriage*.  This  case  comes 
under  the  first  bead.  It  is  proved  that  the  parties  did  not 
live  together  until  the  death  of  Thomas  Poole.  And  the 
evidence  shews  that,  when  they  separated,  there  was  no 
animus  revertendi.  With  respect  to  the  6th  section  of  the 
act,  the  seisin  of  the  heir  has  been  adverse  to  the  plaintiff, 
and  she  has  sufiered  five  years  to  elapse  without  any  clrai 
of  dower.  The  marriage  being  illegal,  no  right  to  dower 
could  have  arisen.  In  order  to  support  her  title,  it  was  ne* 
cessary  for  the  plaintiff  to  shew  that  she  lived  with  Th^miat 
Poole  until  the  time  of  his  death ;  she  has  not  only  failed  to 
do  so,  but  the  contrary  is  distinctly  proved.  In  King  f. 
Sansom  the  husband  did  not  dispute  the  validity  of  the  wxh 
riage.  The  parties  in  that  case  separated  by  mutual  con* 
sent,  and  a  provision  was  made  for  the  maintenance  of  the 
woman  as  the  wife,  and  they  separated  according  to  the 
terms  of  the  agreement  between  them. 

Mr.  Simpkinson,  in  reply. — In  every  instance  in  which 
Thomas  Poole  is  proved  to  have  mentioned  the  plaintiff, 
he  speaks  of  her  as  his  wife.  He  had  an  opportunity  of 
trying  the  validity  of  the  marriage  when  the  Warrant  was 
issued  against  him;  but,  instead  of  doing  so,  the  money  was 
paid.  Though  the  parties  did  not  in  fact  continue  to  lire 
together  as  man  and  wife,  yet  they  did  so  in  contemplation 
of  law,  there  being  no  legal  separation.  The  possession 
taken  by  the  defendants  was  not  an  adverse  possession 
within  the  meaning  of  the  act,  the  heir  being  the  person 
entitled  to  the  possession,  and  by  whom  the  dOwer  is  to  be 
set  out. 

The  Court  took  time  to  consider. 

On  the  23rd  November,  the  judgment  of  the  Court  was 
delivered  by — 

Lord  Lyndhurst,  L.  C.  B. — This  is  a  case  arising  out  of 
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the  act  of  S  Geo.  4^  c.  75.  That  statute  recites  the  maf-  >Bdl. 
riage  act  passed  in  the  reign  of  George  the  Snd  (a)^  and 
in  the  recital  refers  to  the  provisions  of  that  act  relative 
to  the  marriage  of  minors  without  the  consent  of  their  pa- 
rents or  guardians,  and  goes  on  to  state,  that  great  eyil  and 
injustice  had  arisen  from  those  provisions  of  the  act,  to 
which  I  have  referred.  The  act  of  the  3  Geo.  4  substi- 
tutes new  regulations  upon  that  subject,  tliat  is,  new  regu- 
tiations  with  respect  to  marriages  thereafter  to  be  solemni2- 
ed.  The  ^ncl  section,  however,  refers  also  to  marriages 
which  had  then  taken  place,  and  enacts  that,  notwithstand^ 
ing  any  thing  in  that  act,  such  marriage^  shall  be  con* 
sidered  valid  under  certain  circumstances,  amongst  others, 
where  the  parties  have  continued  to  live  together  as  man 
and  wife,  up  to  the  time  of  the  death  of  one  of  them,  or 
up  to  the  passing  of  the  act;  and  the  question,  therefore,  in 
this  case  will  be,  whether,  within  the  meaning  of  this  act 
of  Parliament,  Thomas  Poole  and  Ann  Poole,  with  whom 
he  intermarried,  did  continue  to  live  together  as  man  and 
wife  up  to  the  time  of  the  death  of  Thomfts  Poole^  Now, 
the  facts  of  the  case  are  shortly  these:  — TV^oiti^^  and ^it^ 
Poole  were  married  in  the  month  of  February^  1816; 
they  were  both  of  them  at  that  time  ynder  age.  The 
licence  was  obtained  upon  an  affidavit  by  Thomas  Poole, 
the  husband,  swearing  that  they  w(sre  both  of  age;  after 
the  marriage,  they  continued  to  live  together  in  the  house 
of  a  person  of  the  name  o{  Lewis,  for  ^  few  weeks;  and 
afterwards  they  removed  to  the  house  of  a  person  of  the 
name  q{  Robinson,  where  they  continued  to  live  together 
till  the  6th  of  June,  in  the  year  1816.  The  conduct  of 
Thomas  Poole,  the  husband,  was  so  irregular,  that  Mr.  Ro" 
binson,  the  owner  of  the  house,  desired  him  to  quit  it;  he 
accordingly  left  the  bouse,  his  wife  remaining  there*  He 
vent  ^nd  resided  for  a  short  time  at  a  public  house  called 

{«)  26  Geo.  2,  c.  33. 
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1831.  the  Three  Tuns,  and  afterwards  went  to  the  Talbot  Inm, 
where  he  continued  separate  from  his  wife,  till  October  in 
the  following  year.  He  then  went  for  three  or  four  weeks 
to  the  house  of  his  uncle,  where  he  died,  ^in  the  month  of 
October f  1817,  having  been  absent* from  his  wife  for  a 
period  of  about  seventeen  months.  It  does  not  appear, 
that,  during  the  whole  of  this  period,  he  ever  saw  her;  and, 
from  the  evidence  of  several  of  the  witnesses,  it  appears 
that  he  continually  insisted  that  she  was  not  his  lawful  wife. 
He  told  Lewis,  on  his  application  on  her  behalf,  that 
he  would  never  live  with  her  again,  that  she  was  not 
his  lawful  wife.  He  stated  the  same  thing  precisely  to 
another  witness  of  the  name  of  Hancock,  always  insbting 
that  she  was  not  his  lawful  wife,  and  that  he  would  never 
live  with  her  again.  The  same  fact  is  established  by  a  letter 
written  very  recently  after  he  had  left  her.  On  the  96th 
June,  he  addressed  a  letter  to  her,  in  consequence  of  some 
application,  which  appeared  to  have  been  made  to  him  on 
her  behalf,  in  which  he  says,  that  if  she  does  not  cease  to 
trouble  him,  he  will  advertise  that  she  is  not  his  lawful 
wife,  and  will  caution  all  persons  not  to  trust  her.  It  ap- 
pears, therefore,  that  he  is  separated  from  her,  in  conse- 
quence of  his  being  turned  out  of  the  house  by  Mr.  Ro^ 
binson,  by  reason  of  his  misconduct;  that  he  almost  imme- 
diately aft;erwards  refused  to  live  with  her,  declaring  that 
she  was  not  his  lawful  wife,  and  giving  that  as  one  of 
his  reasons  for  refusing  to  live  with  her.  It  appears  to 
me,  under  these  circumstances,  that  it  is  impossible,  in  any 
view  of  the  case,  or  in  any  contemplation  of  the  meaning 
of  the  act  of  Parliament,  to  consider  that  these  persons 
were  living  together  as  man  and  wife,  at  the  period  to 
which  I  have  referred — the  period  of  his  death.  But  a 
case  has  been  cited,  the  case  of  King  v.  Sansom  (a), 
which  was  decided  by  Sir  Christopher  Robing,  in  the 

(a)  3  Addains;277- 
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Consistory  Court,  and  afterwards  confirmed,  on  appeal  16      ^  1^1- 
Sir  John  Nicol,      In  that  case  the  marriage  was  inralid 
under  the  operation  of  the  statute  of  Geo.  2,  but  the  par« 
des  separated  by  agreement,  and  not  only  separated  by 
agreement,  but  a  separate  maintenance  by  bond  was  given 
by  the  husband  to  the  wife;  and  the  Judge  of  the  Consis- 
tory Court  (whose  judgment  was  afterwards  confirmed  on 
appeal)  was  of  opinion  that,  though  in  point  of  fact  they 
were  not  actually  living  together  at  the  time  when  the  act  of 
Parliament  passed,  yet  they  must,  in  legal  construction,  be 
considered  as  living  together.     It  appears  to  me,  however, 
that  the  circumstances  of  that  case  are  widely  difierent  from 
the  present,  and  that  none  of  the  grounds  on  which  that 
judgment  was  pronounced,  as  stated  in  the  report  of  the 
case,  exist  in  the  present.     The  grounds  upon  which  the 
learned  Judge  relies  are  these :  he  says — "  The  actual  sepa-^ 
ration  of  the  parties  in  this  case  was  without  any  reference, 
apparently,  to  doubts  entertained  by  both  or  either  as  to  the 
legal  validity  of  their  marriage.'*    In  this  case,  it  is  true, 
the  original  separation  appears  not  to  have  arisen  from 
any  doubt  with  respect  to  the  validity  of  the  marriage; 
but  almost  immediately  afterwards,  within  two  or  three 
weeks  at  the  utmost,  and  from  that  period  up  to  the  time 
of  the  death  of  Thomas  Poole,  the  invalidity  of  the  mar- 
riage was  insisted  upon  as  a  reason  why  they  should  con- 
tinue to  live  separate.      The  ground,   therefore,  upon 
which,  in  that  case,  the  learned  Judge  relied,  and  to 
which  I  have  referred,  does  not  exist  in  this  case.     The 
learned  Judge  goes  on  and  says — ^^  on  the  contrary, 
they  separate  by  virtue,  to  some  extent,  of  a  deed  in 
which  the  party  proceeded  against  is  expressly  recognised 
as  the  wife  of  the  party  proceeding  in  this  suit,  and  by 
which  a  separate  maintenance  is  provided  for  her  expressly 
in  that  character:*'  so  that  there,  in  the  very  instrument  in 
which  ftiture  provision  is  secured  to  her,  she  is  stiled  the 
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1^1.        wif^  of  the  other  party;  she  is  supported  and  provided  for 
by  a  deed  of  separate  maintenance,  an  instrument  of  a 
character  peculiar  to  the  case  of  husband  and  wife.    It 
appears  to  me,  therefore,  that  the  circumstances  of  that 
case  are  widely  different  from  the   present,   and    that 
none  of  the  grounds  on  which  that  judgment  proceeded 
exist  in  this  case.     One  fact,  however,  has  been  relied 
upon,  to  which  it  is  material  that  I  should  advert,  which 
is  this,  that,  during  their  separation,   the  overseers  of 
the  parish  appear  to  have  been  applied  to  by  Mrs*  PooU 
for  relief,  and  relief  was  afforded  her  to  the  amount  in 
the  whole  of  about  ZL  \Zs.  6d.     That  sum  of  21.  I2s.  6dL 
was  reimbursed  to  the  overseers  by  a  person  of  the  name 
of  Bristows     A  warrant  had  been  issued  to  apprehend 
Thomas  Poole;  Thomas  Poole  was  drunk  when  the  oflScer 
came  to  him;  he  threatened  the  officer;  the  money  was 
paid  by  Brisiow.     It  appears  that,  afterwards,  Brisiow 
continued  to  supply  the  woman  with  money,  at  the  rate 
of  about  4«.  a- week,  making,  w|th  the  sum  reimbursed  to  the 
overseers,  a  sum  of  about  iil.    Bristow,  however,  does  not 
pretend  to  say  that  this  was  done  at  the  instance  or  de- 
sire of  Thomas  Poole.    He  says,  that  it  was  at  the  de* 
sire  of  Thomas  Poole,  or  James  Poole,  but  he  cannot 
undertake  to  say  which.     There  is  this  fact,  however,  that 
this  sum  was  ultimately  allowed  to  Brisiow  in  this  way; 
Bristotos  mother  rented   a   small   farm    under    Thomas 
Poole;  Brisiow  had  the  management  of  that  farm,  and  he 
was  allowed  to  deduct  the  6/.  out  of  the  rent  due  from 
the  grandmother;   but  under  what  circumstances,  whe* 
ther  in  consequence  of  any  communication  with  Thomas 
Poole,  or,  if  so,  at  what  period,   does   not   appear.    I 
think  these  circumstances  are  too  slight  to  overbalance  the 
rest  of  the  case;  and  I  am  of  opinion,  therefore,  and  my 
learned  brothers  concur  in  that  opinion,  that  these  parties 
cannot^  within  any  fair  construction  of  this  act  of  Parlia- 
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ment,  be  considered  as  having  lived  togelher  as  man  and         iS3i. 
wife,  up  to  the  period  of  Thomas  Poole  s  death ;  and  con* 
sequently  that  this  bill  must  be  dismissed. 

Bill  dismissed^  with  costs  (a). 


(a)  See  -R.  v.  Inhab.  of  St,  John      Maria  Wantlet^,  Moody's  C.  C. 
DelpUlce,  2  B.  &  Ad.  226;    R.  v.      163. 


Davies  V.  Bush.  /^^  IOm. 

XN  this  case  the  testator  had  by  his  will  bequeathed  a  a  testator  by  his 
legacy  to  a  person,  between  whom  and  himself  accounts  ^^^^  ^^^^^^^^^ 
had  subsisted  for  some  time,  on  condition  of  his  execut-  person,  between 

1  «  1        1  n     II    whom  and  him- 

mg  to  the  testators  executors   a  general  release  of  ^1  self  accounts 
claims  and  demands  which  the  legatee  had  on  the  testator.  ^ndWo*"of^^^^^ 
The  Master,  in  taking  the  accounts  of  the  testator's  legatee's execut- 

.  ,       ,  ,        ingtohisexecu- 

estate,  under  the  decree  m  the  cause,  reported,  that  the  tors  a  general 
legatee  had,  in  compliance  with  the  directions  of  the  will,  daimfand  de- 
executed  a  release  to  the  executors  of  all  claims  and  de-  ™«"<^    The 

legatee  executed 

mands  on  the  testator  and  his  estate.     It  did  not  appear,  the  release,    it 

however,  in  point  of  fact,  whether  the  legatee  had  any  appeared  that 

legal  claim  or  demand  on  the  testator.  iSsuSt'fo^ 

On  the  takincc  of  the  accounts  it  appeared  that  the  ^^  payment  of 

,  all  the  lega- 

assets  were  insufficient  for  the  payment  of  all  the  legacies,  des:— He/J, 
and  a  question  was  raised,  whether  this  particular  legatee  w^not/byexe- 
was  by  the  execution  of  the  release  a  purchaser  of  his  fating  the  re- 

•^  ^  *  lease,  (it  not  bc- 

legacy,  and  entitled  to  be  paid  in  preference  to  the  other  ing  established 
legatees;  or  whether  he  was  bound  to  abate  rateably  with  wrsa^ctuaiiydue 

.1  to  him),  a  pur- 

^"^™'  chaser  of  his 

legacy,  so  as  to 
avoid  an  abate— 

Mr.  Temple,  for  the  legatee. — The  condition  annexed  ment  with  the 

other  legatees. 
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1831.  to  the  bequest  amounts  in  equity  to  a  contract  between 
the  testator  and  the  legatee,  that  the  legacy  shall  be  taken 
as  a  satisfaction  of  the  debt  due  from  the  testator.  That 
there  was  a  debt  must  be  taken  for  granted  from  the  testa- 
tor's direction,  and  the  amount  of  the  debt  is  immaterial. 
Where  a  legacy  is  given  to  a  woman  in  lieu  of  dower,  the 
Court  considers  her  a  purchaser  of  the  legacy,  and  will  not 
look  to  the  value  of  the  dower.  Burridge  v.  Bradyl  (a). 
In  Blower  v.  Morrett  (6),  Lord  Hardwicke  expressly  states 
that  Burridge  v.  Bradyl  was  decided  on  the  ground  that 
the  wife  was  a  purchaser,  and  that  the  legacy  was  the  price 
of  her  dower.  The  same  principle  was  acted  upon  in 
Davenhill  v.  Fletcher  (c),  and  the  modern  case  oi  Heath  v. 
Dendy  {d),  in  both  which  cases  it  was  decided,  that  the 
wife  should  not  abate  with  the  other  legatees.  If  the  wife 
has  a  preference,  not  merely  as  the  wife,  but  because  she 
becomes  a  purchaser  by  releasing  her  dower,  the  legatee, 
in  like  manner,  becomes  a  purchaser  by  releasing  the  debt 
due  to  him,  for  he  might  have  refused  to  execute  that  re- 
lease. There  is  no  solid  distinction  between  the  present 
case  and  that  of  a  wife  releasing  her  dower. 

Mr.  Jervis  and  Mr.  Simpkinson  for  the  other  legatees.— 
Davenhill  v.  Fletcher  shews  that,  in  Blower  v.  Morrett, 
there  was  a  reference  to  the  Master  to  inquire  whether  the 
wife  was  entitled  to  any  dower,  and  if  she  was  so  entitled 
then  her  legacy  was  not  to  abate.  Here  no  debt  has  been 
established.  It  is  clear,  on  the  will,  that  it  was  not  the  tes- 
tator*8  intention  that  the  legatee  should  release  any  valid 
debt  in  consideration  of  the  legacy;  for  he  directs,  in  th6 
first  place,  that  all  his  just  debts,  funeral  and  testamentary 
expenses,  shall  be  fully  paid  and  satisfied.  It  is  manifest, 
therefore,  that  if  the  legatee  had  been  in  any  manner  a 

(fl)  1  p.  Wms.  127.  (c)  Ambl.  244. 

(6  2  Vcs.  420.  (rf)  1  Russ.  643.  . 
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ereditori  the  whole  of  his  demand  would  still  be  payable         1831. 
out  of  the  estate. 


Lord  Lyndhurst,  L.  C.  B. — I  am  of  opinion  that,  if 
there  was  not  a  debt  actually  due  to  the  legatee,  the  legatee 
cannot  be  considered  as  a  purchaser  of  the  legacy,  so  as  to 
avoid  an  abatement  with  the  other  legatees;  and  the  ques- 
tion is,  therefore,  whether  it  is  worth  while  to  take  a  refer- 
ence as  to  the  existence  of  the  debt.  If  no  debt  were  due, 
and  the  release  was  required  merely  for  the  sake  of  peace, 
then,  unquestionably,  the  legatee  cannot  be  treated  as  a 
purchaser.  If  any  debt  were  really  due,  then  I  am  in- 
clined to  think  that  the  present  comes  within  the  principle 
of  those  cases  which  have  been  cited.  I  do  not  agree  with 
the  construction  put  on  the  clause  in  the  will ;  but  it  is 
quite  consistent  for  the  testator  to  have  required  the  re- 
lease for  the  sake  of  peace,  and  not  in  respect  of  any  debt 
actually  due. 


Davies 

V, 

Bush. 


Potts  r.  Curtis  and  Others.  '^w-  3n/. 

Mr.  SIMPKINSON  and  Mr.  Cooper  moved,  on  the  Where  a  wit- 
part  of  the  plaintiff,  for  leave  to  re-examine  a  witness  ex-  to  answer  come 
amined  on  the  part  of  the  plaintiff  to  one  of  the  interroga-  feirogatoriea "' 
tories  exhibited  by  the  plaintiff  in  the  cause;  and  also  for  exhibited  for 

,  •       1  1  his  examinatioii, 

leave  to  re-examine  a  witness  examined  on  the  part  of  the  the  interroga- 
defendants  to  two  of  the  interrogatories  exhibited  by  the  p<^^o^  were 
plaintiff  for  the  cross-examination  of  that  witness.  ?"  "d  back^ 

The  application  was  made  on  the  ground  that  some  the  examiner. 
parts  of  the  interrogatories  referred  to  had  not  in  any  man-' 
ner  been  answered  by  the  witness. 

Mr.  Lovatf  for  the  defendants,  contra. — There  is  no  in- 
stance of  such  an  Application  after  publication  passed* 
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1831.  The  greatest  mischief  might  be  done  by  such  a  practice, 
as  it  would  enable  the  party  to  amend  the  depositions, 
and  make  up  a  case^  which  the  evidence  has  left  defective. 

Lord  Lyndhurst,  L.  C.  B. — Supposing  this  to  be  a 
mistake  on  the  part  of  the  examiner^  who  is  an  officer  of 
this  Court,  the  Court  is  bound  to  correct  his  mistake^  and 
not  to  permit  the  party  to  suffer  for  his  omission.  Sup- 
pose one  or  two  of  the  interrogatories  had  been  passed 
over  altogether,  it  must  be  competent  to  the  Court  to  send 
the  vritness  back  on  those  interrogatories,  and  why  not 
then  on  interrogatories  which  the  witness  has  only  partially 
answered  ? 

Motion  granted. 


June  29tlL  ToWNSEND  V.  ChAMPERNOWNE. 

The  general  or-  1:  ETITION  for  leave  to  present  a  petition  for  a  rehear- 

der  requiring  a     . 
petition  for  a        ^^S* 
rehearing  to  be 
presented  within 

six  months  f(om  Mr.  Jervis  and  Mr.  Wakefield,  in  opposition  to  the  pe- 

plies  not  only  to  tition,  relied  on  the  general  rule,  requiring  a  petition  for 

SrdeCTects''  a  rehearing  to  be  presented  within  six  months  from  the 

final,  but  also  pronounciniT  of  the  decree ;  and  referred  to  Bawver  v. 

to  cases  in  which    '^  °  ox, 

accounuandin-  Bright  (a),  Cutten  v.  Sanger  {b),  and  a  case  oi  Johnson  v. 

ri^lted!  ^^    ~     Mackaness,  in  which  Chief  Baron  Richards,  with  every 

disposition  to  let  in  the  parties,  held  himself  to  be  pre- 
cluded by  the  general  rule. 

Mr.  Preston  and  Mr.  Lynch,  for  the  petition,  contended 
that  the  general  rule  applied  only  to  cases  in  which  the  de- 
cree was  final,  and  not  to  cases  in  which»  as  in  the  present, 
accounts  and  inquiries  were  directed  before  the  Master. 


(a)  M'Cleland^  479.  (6)  3  Younge  &  Jerv.  374. 


COURT  OP  EXCHEQUER.  S45 

Lord  Lyndhurst,  L.  C.  B.^  considered  the  rule  to  apply         TB31. 


in  all  casesy  and — 


TOWNSENO 

Dismissed  the  petition,  if  ith  costs.  ^' 

Cramt&L' 

NOWNE. 


Fletcher  v.  Glego  and  Others.  July  lOM. 

On  the  hearing  of  this  cause^  issues  if  ere  directed  as  to  A  defendant,  in 
the  title  of  the  plaintiff^  on  certain  conditions,  to  the  estate^  estate  is  vested 
the  subject  of  the  suit;  the  plaintiff  to  be  the  plaintiff  in  XTalprmit*. 
those  issues,  with  liberty  for  him  to  examine  the  defend"*  *«d  his  name 

,  to  be  used  by 

ants  or  any  of  them^  and  for  the  defendants  to  examine  the  his  co-defend- 
plaintiff,  and  also  the  defendant  James  Glegg»  ^on  of  eject-' 

On  directing  the  issues,  a  question  was  raised,  whether  "^"bf/^fii"]^ 
the  defendant  James  Glegg,  in  whom  a  term  of  five  hun->  another  Court, 
dred  years  was  vested  as  a  trustee,  could  be  examined  as  in  the  same  an- 

a  wimess.  ^^j^^^  defend- 

ants,  has  not 
%«•       r»  «        1         t  •     •«•  '"*^^  *''  interest 

Mr.  SimpJcinson  and  Mr.  Sharpe,  for  the  plaintiff,  con-  as  to  preclude 
tended,  that  James  Glegg,  as  an  interested  party,  could  not  examined  for  the 
be  examined;  that  he  had  joined  in  the  answer  of  the  other  ^*'.  d^'e^d- 

''  ants  m  certain 

defendants,  instead  of  putting  in  a  short  answer,  submit-  issues  directed 
ting  to  act  as  the  Court  should  direct;  that  he  had  also 
suffered  an  ejectment  to  be  brought  on  his  demise ;  and 
that  he  had  likewise  joined  with  the  other  defendants  in 
filing  a  bill  against  the  plaintiff  in  the  Court  of  Chancery 
o(  Lancaster,  and  he  was  therefore  adverse  to  the  plaintiff, 
and  not  a  mere  trustee.  They  also  urged  that  he  might 
perhaps  be  liable  to  the  costs.  Downing  v«  Tavmsend  (a) 
was  cited* 

Mr.  Botelernnd  Mr.  Piggoti,  for  the  defendants,  insist- 
ed, that  James  Glegg  was  a  mere  trustee  of  a  term,  with- 
out any  interest;  that  having  the  legal  estate^he  ejectment 

(a)  Ambl.  592. 
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1831.        was  necessarily  brought  on  his  demise ;  that  he  was  the  per* 
Fletcher      ^^^^^  representative  of  the  testator^  and,  therefore,  bound 
«•  to  join  in  the  suit  at  Lancaster;  and  that  he  joined  in  the 

answer  in  the  present  suit,  merely  to  sare  expense. 

Lord  Lyndhurst,  L«  C.  B. — All  that  the  defendant, 
James  Glegg,  appears  to  have  done  in  this  case  is  to  deny 
the  plaintiff's  title.  It  is  assumed  in  the  case  in  Ambler^ 
that  the  defendant  might  be  decreed  to  pay  the  costs;  but 
there  seems  to  be  no  ground  for  such  an  assumption  in  the 
present  case.  The  defendant  does  not  claim  any  beneficial 
interest  in  the  suit  or  in  the  subject-matter  of  it.  There 
does  not,  therefore,  seem  to  be  any  objection,  I  think,  to 
his  being  examined.  It  is  another  question  as  to  the  e£fect 
of  his  evidence.  There  is  nothing  in  the  present  case  to 
satisfy  me  that  he  has  any  interest,  or  that  he  has  taken 
any  part  in  the  matter,  except  in  allowing  his  name  to  be 
used  in  the  action  of  ejectment,  which  I  think  he  was 
bound  to  do.  I  do  not  think  that  this  objection  is  sufficient 
to  prevent  his  being  examined,  if  his  evidence  be  receiv- 
able on  other  grounds. 


1830. 
JVbo.  lO^A. 

1831.  Reynolds  and  Another  v.  Waring  and  Others. 

MayZUt.    ^ 

Specific  per-  X  HE  bill,  whicli  was  filed  by  Owen  Reynolds  and  Henrg 

parol  agreement  Potts,  as  the  Surviving  devisees  in  trust  of  WiUiam  Ed* 

In'wtotel'proT.  •^^^^'j  deceased,  against  t/oAn  Waring^  as  the  heir-at-lair, 

ed  by  one  wit-  and  John  Williams  and  Elizabeth^  his  wife,  as  the  per^ 

nets*  confirmed  , 

bypartperform-  sonal  representative  of  William  Waring,  deceased,  stated, 
^^LT^l^  *at*  in  1823,  William  Waring  offered  to  Henry  Rumsey 
*?*°^fo^d'"  Williams,  the  attorney  and  authorized  agent  of  the  plain- 
there  being  tiffs  and  their  co-trustee,  Datid  Jones,  deceased,  to  be- 
tendes'in'thr    comc  the  purchaser  of  a  certain  field  and  tenement  called 

testimony  of  the 

witness,  which, 

with  other  circumstances,  placed  the  terms  of  the  contract  in  doubt. 
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Waring, 


Cilguiltfdfaur,  of  which  the  plaintiffs  and  David  Jonet        1^^^- 
were  seised,  in  trust  for  sale,  at  the  price  or  sum  of  UOO/.5      reynold« 
and  to  take  the  timber  and  other  trees  growing  thereon  at 
the  Taluation  which  had  been  previously  made  thereof  by 
the  trustees;   and   Williams  having  communicated  that 
offer  to  the  plaintiffs  and  their  co-trustee,  Jones^  he  was 
directed  by  them  to  accept  such  offer;  and  he  accordingly 
wrote  a  letter  to  William  Waring  to  the  following  effect: — 
**  Dear  Sir,  I  have  just  heard  from  Mr.  Reynolds  respect- 
uig  Cilgtdlydfaur^  and  he  consents  to  your  having  it  for 
900/.  as  offered  by  you*     Yours,  &c.,  H*  R,  Williams, 
Penhros,  18th  March,  18^3."    That  such  letter  was  re- 
ceived by  Willidm  Waring,  who,  on  or  about  the  24th 
March,  1823,  directed  the  said  David  Jones  to  inform 
Williams  that  he  would  abide  by  his  offer ;  and  Jones  ac- 
cordingly addressed  a  letter  to  Williams  to  the  following 
effect:—''  Mr.  Waring  has  taken  Cilguilydfaur  for  900/." 
That  a  short  time  afterwards  William  Waring,  being  desir- 
ous to  purchase  certain  other  parts  of  the  said  estates,  called 
the  Tyddyn  Fields,  he,  on  the  29th  April,  1823,  addressed 
a  letter  to  Williams,  by  which  he  offered  to  purchase  the 
Tyddyn  Fields  for  1000/.;  and,  after  some  treaty  and  cor- 
respondence it  was  finally  agreed  by  and  between  William 
Waring  and  the  plaintiffs,  and  their  co-trustee,  Jones, 
that  William  Waring  should  become  the  purchaser  of  the 
Tyddyn  Fields  for  1050/.,  exclusive  of  the  timber  growing 
thereon,  which  was  to  be  taken  at  a  valuation  thereof  pre- 
viously made;  and  a  memorandum  thereof  was,  at  the  re* 
quest  of  William  Waring,  entered  by  the  plaintiff,  Rey- 
nolds, in  his  book;  and  William  Waring  at  the  same  time 
made  a  memorandum  in   his  own  hand-writing,  in  his 
pocket  book,  in  the  following  words: — ''  Bought  the  Tyd- 
dyn Fields  of  Mr.  Reynolds  for  one  thousand  guineas.** 
That  the  timber   and  trees  on  Cilguilydfaur   and    the 
Tyddyn  Fields  had,  previously  to  the  contracts^    been 
valued  at  120/.  T«.  9d.;  and  that,  in  pursuance  of  the  con« 

VOL.  I.  B  B 


Reynolds 
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1831.         tracts,  WiUiam  Waring^  on  the  30th  November^  1823,  en- 
tered into  possession  of  the  premises,  and  he  marked  and 
V.  numbered  the  timber  and  other  trees,  for  the  purpose  of 

AKiNo.  felling  the  same;  and  he  ([ireQted. Henry Rumsey  WiUiamSf 
as  his  attorney,  to  prepare  a  conveyance  to  him  of  the  said 
premises ;  and  in  compliance  with  such  direction  the  draft 
of  a  conveyance  was  prepared  by  Williams.  That  Wm* 
Waring  continued  in  possession  to  the  time  of  his  death; 
on  the  24th  September,  18^4,  but  never  paid  any  part  of 
his  purchase  money,  nor  was  any  conveyance  executed  to 
him.  The  bill  prayed  a  specific  performance  of  the  con< 
tracts,  and  payment  of  the  purchase  monies,  with  interest. 

The  defendant,  the  heir-at-law,  submitted  to  have  the 
contracts  performed. 

The  defendants,  the  administratrix  of  William  Waring 
and  her  husband,  denied  all  knowledge  of  the  contracts 
stated  in  the  bill,  and  expressed  their  belief,  from  the  in* 
1  formation  they  had  received,  that  William  Waring  was  in 

possession  of  the  lands  as  tenant  thereof  from  year  to  year; 
They  admitted  the  finding  the  pocket  book  with  the  me* 
morandum  in  it  to  the  effect  stated  in  the  bill ;  but  they 
expressed  their  entire  ignorance  of  the  letters  and  other 
matters  stated  in  the  bill. 

The  plaintiffs  proved,  by  the  evidence  of  Henry  Rnmsey 
Williams f  that,  in  February  or  March,  1823,  William 
Waring  offered  to  him  to  become  the  purchaser  of  GU* 
guilydfaur  for  the  sum  of  900/.,  and  to  take  the  timber  and 
other  trees  growing  thereon  at  a  valuation,  which  had 
been  previously  made  thereof.  They  also^  proved  by  the 
same  witness  the  acceptance  of  the  offer  by  the  plaintiffs^ 
and  the  writing  of  the  letter  of  the  18th  March,  182S, 
and  an  acknowledgment  by  William  Waring  that  he  had 
received  such  letter;  the  parol  agreement  entered  into 
on  the  28th  May,  1823,  by  which  the  plaintiffs  and  David 
Jones  iigreed  to  sell  to  William  Waring,  who  agreed  to 
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purchase,  the  Tyddyn  Fields  for  1050/.,  exclusive  of  the         1831. 
timber  and  other  frees  growing  thereon,  which  was  agreed      RETwoLns 
by  Waring  to  be  taken  at  the  valuation  thereof  previously  ••  , 

made.  That  William  Waring,  on  the  30th  November, 
1823,  and  (as  the  witness  beUeved)  in  pursuance  of  the  con- 
tracts, entered  into  possession;  and  he  continued  in  such 
possession  until  his  death  in  September,  1824*. .  That  dur- 
ing the  time  William  Waring  was  in  possession,  he  in- 
formed the  witness  that  he  had  directed  the  timber  and 
other  trees  growing  on  the  Tyddyn  Fields  to  be  marked 
and  numbered,  which  had  accordingly  been  marked  and 
numbered,  there  being  no  timber  growing  on  the  said  lands 
and  hereditaments  called  Cilguilydfaur.  The  witness 
also  proved  his  employment  by  William  Waring  to  pre- 
pare the  conveyance.  The  plaintiffs  also  proved  by 
another  witness  the  valuation  of  the  timber  on  the  Tyddyn 
Fields,  the  taking  possession  of  both  estates  by  William 
Waring  for  six  or  twelve  months  before  his  death,  and  the 
marking  and  numbering  of  trees  in  the  Tyddyn  Fields 
under  his  direction  during  his  possession.  They  also 
proved  that  William  Waring  had  let  the  Tyddyn  Fields 
to  a  tenant.  * 

Mr.  JtoupeU  and  Mr.  Cockerell,  for  the  plaintiffs. — The 
contracts  are  clearly  made  out  by  the  evidence  of  Henry 
Rstmsey  Williams,  and  his  evidence,  corroborated  by  the 
circamstances,  will  entitle  the  plaintiffs  to  a  decree.  The 
eziatence  of  the  contracts  is  also  made  out  by  the  posses- 
sion taken  by  William  Waring,  and  the  acts  of  ownership 
exercised  by  him,  which  could  only  be  done  with  reference 
to  his  character  as  a  purchaser,  and  not  as  a  tenant.  The 
pOBseasion  taken  by  William  Waring ^  and  the  acts  done 
by  him,  were  such  as  to  exclude  the  operation  of  the 
statute  of  frauds.  The  parol  evidence  supplies  any  defect 
in  the  terms  of  the  contracts ;  and  it  is  clear  that  the  terms 
of  an  agreement  partly  performed  may  be  proved  partly 

bb2 
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1831.        by  writing  and  partly  by  parol  testimony.    Marpheti  ?• 
REYNOLDS     Jones  {a). 


Waring. 


Mr.  Temple,  for  the  defendant^  the  heir-at-law. 


Mr.  Treshve  and  Mr.  Jemmetiy  for  the  other  defend- 
ants.— There  is  no  sufficient  written  contract  within  the 
statute  of  frauds.  Admitting  that  a  specific  performance 
will  be  decreed  of  a  parol  agreementi  where  there  have 
been  acts  of  part  performance,  still  those  acts  must  be 
unequivocali  and  the  terms  of  the  contract  must  be  dis- 
tinctly made  out  in  evidence.  The  possession  by  WilUam 
Waring  was  merely  as  tenant.  The  evidence  respecting 
the  contracts  cannot  be  relied  on,  the  contract,  as  stated 
by  WilliamSf  being  different  from  that  stated  in  the.me- 
morandum:  the  timber  being  to  be  taken  at  a  yaluation 
according  to  Williams^  evidence,  whilst  no  mention  of 
timber  is  made  in  the  memorandum.  That  JMr.  WiUkmu 
may  be  mistaken,  may  be  assumed  from  the  different  state- 
ments in  his  depositions  respecting  the  timber,  and  from  his 
also  stating  William  Waring  to  have  remained  in  possession 
to  September  f  18^,  when  he  in  fact  diedin  December,  1823. 

1830. 
Nov.  lOM.        Alexander,  L.  C.  B. — Several  of  the  most  learned  and 

able  Judges  have  regretted  the  departure  which  has  taken 

place  from  the  statute  of  frauds,  as  tending  to  render 

nugatory  a  most  beneficial  enactment,  and  to  promote, 

rather  than  lessen,  those  evils  which  it  was  the  object  of 

the  Legislature  to  prevent. 

.    The  cases  in  which  the  statute  has  been  departed  from 

are,  however,  now^too  well  established  to  be  disregarded; 

and  I  can  only  express  my  entire  concurrence  with  those 

who  liave  declared  that  the  cases  ought  not  to  be  carried 

a  step  farther.  .       « 

(a)  1  Swanst.  172. 


Waring. 
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'   I  do  not  in  the  least  doubt  that  a  clear  part  performance        1831. 
of  a  contract  entitles  the  party  in  equity  to  a  specific  per-      ^'    ''^^ 
formance.    I  think  it  is  also  clear,  that  putting  the  vendee  «, 

into  possession  of  the  estate  contracted  to  be  sold,  is  such 
a  part  performance.  This  case,  however,  will  turn  on  the 
application  of  other  principles,  and  especially  those  by 
which,  in  later  times,  it  has  been  considered  as  absolutely 
necessary  that  a  party  seeking  the  specific  performance  of 
a  contract,  on  the  ground  of  a  part  performance^  should 
Jbe  prepared  to  shew  the  distinct  terms  and  nature  of  the 
jcontract,  and  that  possession  was  given,  and  that  it  was 
f^ven  in  pursuance  of  that  contract. 

In  this  case  there  is  nothing  but  the  evidence  of  Mr. 
WilUams  to  shew  what  those  terms  were,  except  the  me- 
morandum in  the  vendee's  pocket  book.  That  meiiiioran- 
dum  differs  totally  from  the  evidence  of  Mr.  fFilliams. 
-The  memorandum  states  the  price  as  one  thousand  guineas ; 
wfaikt,  according  to  Mr.  WilUams,  it  was  to  be  one  thou*' 
sand  guineas^  and  the  valuation  of  the  timber  ultra.  This 
l^ertainly  shews  that  there  was  some  agreement,  but  an 
agreement  different  from  that  proved  in  the  cause. 
•  I  apprehend  it  to  have  been  decided  by  some  of  the 
ablest  Judges,  that  they  will  not  decree  a  specific  per- 
formance of  an  agreement  with  a  variation  in  its  terms.  I 
have  no  doubt,  in  this  case,  that  the  party  took  possession 
under  the  contract.  It  is  clear,  from  the  evidence,  that 
possession  was  taken  after  the  contract.  But  I  think  I 
cannot  make  any  decree,  the  agreement  being  too  uncer- 
tain in  its  terms  to  be  specifically  performed. 
:  As  to  the  Tyddyn  farm,  I  must  consider  the  memorandum, 
which  comes  out  of  the  hands  of  Waring,  as  containing 
the  correct  terms  of  the  agreement;  and,  taking  this  to  be 
8o,  it  shews,  at  the  least,  a  great  deal  of  confusion  in  the 
tcfstimony  of  Mr.  Williams.  It  would  be  too  much  to 
decree  a  specific  performance  on  the  testimony  of  a  single 
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1831.        witness,  who  clearly  appears  to  be  in  some  respects  inac- 
^[^^i^     curate  in  his  statements. 
_  ^*  Bill  dismissed,  without  costs. 

WiMlIKG. 


1831. 
May  31s/.         Xhe  plaintiffs  presented  a  petition  of  rehearing.    The 

cause  was  reheard. 

Lord  Lyndhurst,  L.  C.  B. — This  is  a  bill  for  a  specific 
performance  of  two  contracts  for  the  sale  of  certain  land. 
The  cause  came  on  to  be  heard  originally  before  Sir  Wwl 
Alexander^  who  dismissed  the  bill,  and  it  now  comes  be- 
fore me  on  a  rehearing. 

There  were  two  contracts  for  the  sale  of  two  disdnet 
parcels  of  land.  Parol  evidence  was  given  for  the  purpose 
of  shewing  a  part  performance  of  the  contracts.  The 
yendee  had  been  allowed  to  take  possession,  and  had  oc- 
cupied till  his  death.  If  proved,  there  can  be  no  doubt 
that,  though  the  contract  was  by  parol,  the  Court  would 
decree  a  specific  performance.  The  question  therefore  is, 
whether,  in  point  of  evidence,  the  Court  is  satisfied  of  the 
existence  and  terms  of  the  contract,  and  the  evidence  of 
part  performance  of  it.  Now,  with  respect  to  the  evidence 
of  the  contracts,  one  contract  related  to  an  estate  called 
the  Tyddyn  Fields.  The  evidence  as  to  this  depends  on 
the  testimony  of  Williams.  He  states  in  precise  terms 
that  he  was  present,  and  that  the  parties  agreed  on  the 
terms,  which  were,  that  William  Waring  should  purchase 
that  estate  at  1050/.,  exclusive  of  [the  timber  and  other 
trees,  which  were  to  be  taken  by  Waring  according  to  a 
valuation  previously  made. 

According  to  the  parol  evidence  of  WilUams^  therefore, 
one  thousand  guineas  was  to  be  paid  for  the  Tyddyn  Fields^ 
exclusive  of  the  timber.  But,  in  the  memorandum  in  WU» 
liam  fParing's  pocket  book,  the  price  is  stated  to  be  one 
thousand  guineas  only,  without  any  reference  to  the  timber. 
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V. 

Waring. 


There  is,  consequently,  a  variation  between  the  evidence         ^^^' 
of  Mr.  fViUiams  and  the  memorandum,  and  with  such  a      Reynolds 
variation  it  is  quite  impossible  for  the  Court  to  decree  a 
specific  performance. 

As  to  the  other  piece  of  land,  the  contract  rests  chiefly 
on  the  evidence  of  Mr.  TFiUiams.  The  correspondence 
oniits  to  notice  that  part  of  the  alleged  stipulation  as  to  the 
valuation  of  the  timber  on  this  piece  of  land.  This  is  at- 
tempted to  be  explained  by  the  fact  of  there  being  no  tim- 
ber; and  it  is  proved  by  Williams  that  there  is  no  timber. 
It  is  rather  extraordinary  that  the  vejidee,  living  on  the 
spot,  and  knowing  that  there  could  be  no  timber,  should 
offer  to  give  900/.,  and  to  purchase  the  timber  at  a  valua- 
tion, if  there  were  no  timber  upon  it.  It  is  open  to  this 
explanation,  that  it  might  mean  timber  and  other  trees. 
But  fFilUams  does  not  state  whether  there  were  any  other 
trees,  which  might  have  been  the  subject  of  valuation. 
fVUliam  Waring  died  in  December,  1823;  and  it  is  clear 
that  he  had  been  in  possession  for  some  months.  Mr. 
WiUiams  is,  therefore,  inaccurate,  when  he  states  that  he 
entered  into  possession  on  the  80th  November,  18^,  and 
continued  in  possession  until  his  death  in  September,  1824. 
1  mention  this,  to  shew  that  no  great  reUance  can  be  placed 
on  the  testimony  of  Mr.  Williams;  and,  therefore,  although 
the  Court  will  unquestionably  decree  a  specific  perform* 
ance  of  a  parol  contract,  if  the  terms  of  that  contract  be 
distinctly  made  out,  and  there  be  clear  evidence  that  pos- 
session was  taken  under  it ;  yet,  in  the  present  case,  it  ap- 
pears to  me  that  there  is  so  great  a  variance  in  the  con- 
tracts, according  to  the  parol  testimony  and  the  memoran- 
dum produced,  that  a  specific  performance  ought  not  to 
be  decreed.  I  proceed  entirely  on  this  ground,  and  which 
seems  to  have  been  the  basis  of  the  decision  of  the  late 
Chief  Baron.  This  renders  it  unnecessary  for  me  to  go 
into  that  part  of  the  evidence  as  to  the  possession. 

I  think  the  bill  must  be  dismissed,  with  costs. 
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July  Ath.      William  Fraser,  an  Infant,  by  John  Brooks  Hyde, 

his  next  Friend,  Katuerine  Fraser,  John  Brooke 
Hyde,  and  Elizabeth  his  Wife,  late  Elizabeth  Eraser, 
Spinster — Plaintifib ; 
Jane  Janet  Pigott,  William  Burnett  Pigott,  Louisa 
Van  Heythuysen,  Crisp  Van  Heythuysen,  John 
Eraser,  William  Eraser,  Isabella  Eraser,  Ann 
Eraser,  and  Mary  Ann  Pigott — Defendants. 

tS^^  t/b^iSTFrff^er,  by  his  will,  dated  2nd  September,  1822, 

sum  of  stock  in  bequeathed  to  the  defendant,  Jane  Janet  Pigott,  the  in- 

w.'^Thi?/''  terest  and  dividends  of  2200/.  Bank  New  4/.  per  cent 

dren'o^h"*^*^'  Annuities  for  her  life,  for  her  separate  use;  and  after  her 

muiam  and  decease  he  gave  the  principal  stock  to  and  among  all  her 

born'in  wedlock  children  living  at  her  death,  share  and  share  alike,  or  to 

afteT^rtiin^'  an  Only  child,  if  there  should  be  but  one  then  living;  but 

specific  be-  if  no  such  child,  then  he  gave  the  said  Bank  Annuities  to 

quests,  he  gave 

the  residue  of  and  among  such  of  his  (the  testator's)  grandchildren,  be- 
estau^  to^his  '"8  children  of  his  late  sons  William  and  John,  whether 
•oru,wuiiam     born  in  wedlock  or  not,  as  the  said  Jane  Janet  Pigott 

and  t/oAn,  as  ten-  ^  ,  *-' 

antsin  common!  should  by  deed  or  will  direct  or  appoint;  and,  for  want  of 

them  should  die  ^^^ch  appointment,  to  the  defendants,  William  Fraserand 

ut^X)mV!i^e,  ^*«*^'^  Fraser,  children  of  his  late  son  William  Fraser, 

the  moiety  of  and  the  plaintiffs  William  Fraser,  Katherine  Fraser,  and 

son  should  go  Elizabeth  Hyde,  then  Elizabeth  Eraser^  the  children  of 

^t?f  both  hu'  ^'^  '*^®  ^^"  John  Eraser,  equally,  ad  tenants  in  common, 

sons  should  die  gharc  and  share  alike,  on  their  respectively  attainincr  the 

InhisUfe-time,  '  ^  ^  ^ 

then  he  gave  age  of  twenty-one  years.  Also,  he  gave  and  bequeathed 
and  among  all  to  his  grand  SOU  the  plaintiff*,  fFilliam  Eraser,  the  net  pro- 
their  children,     jucc  arising  ffom  the  sale  of  his,  the  testator's,  chambers  in 

as  tenants  m  <^  '  ' 

common.  The  Grays  Inn ;  and  he  gave  to  the  defendant,  Jane  Janet 
sons  died  in  his   Pigott,  his  leasehold  housc  in  Arlington  Street;  and  he 

life- time,  one 
leaving  legiti- 
mate and  illegi- 
timate children,  the  other  illegitimate  children  only : — Held,  that  the  legidmate  children  of  the  son 
having  both  descriptions  of  children,  and  the  illegitimate  children  of  the  other  son  took  the  residue, 
and  that  the  illegitimate  children  of  the  first-mentioned  son  took  no  interest. 
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gave  to  the  said  William  Fraser,  son  of  hid  kte  son  If^lUam  1331. 
Fraser,  300/.,  and,  to  habella  and  Ann,  the  daughters  of 
his  said  late  son  William^  2501.,  the  boy«  on  his  attaining 
twenty -one  years,  the  girls,  tit  that  age  or  marriage;  and  he 
gave  unto  his  granddaughter,  Louisa  Van  Heythuysen, 
the  wife  of  Crisp  Van  Heyihuysen,  SOO/. ;  and  to  each  of 
her  sisters,  the  plaintiffs,  3001. ;  and  to  their  brother  400/; 
on  his  attaining  twenty-one.  All  the  rest,  residue,  and  re- 
mainder of  his  estate  and  effects,  he  gave  and  bequeathed 
to  his  sons,  William  Fraser  and  John  Fraser,  equally, 
'share  and  share  alike;  but,  if  either  of  them  should  die  In 
bis  life-time,  the  moiety  of  his  deceased  son  should  go  and 
belong  to  his  children  equally;  but  if  both  his  sons  should 
die  in  his  life-time,  in  such  case  he  gave  and  bequeathed 
the  same  to  and  amongst  all  their  children,  equally,  as  ten- 
ants in  common,  on  attaining  twenty-one  years,  or  as  to 
the  females  at  that  age  or  day  of  marriagci  And  be  ap- 
pointed James  Bird  and  the  said  Jane  Janet  Pigott,  ex- 
ecutor and  executrix  of  his  will. 

The  testator  died  in  December,  1828;  and  his  will  was 
proved  by  Jane  Janet  Pigott  alone. 

The  testator's  two  sons,  John  Fraser  and  William  Fraser, 
died  in  his  life-time.  John  Fraser,  the  son,  left  three 
legitimate  children;  the  plaintiffs,  William  Fraser,  Kath- 
erine  Fraser  and  Elizabeth  Hyde,  and  who,  at  the  death 
of  the  testator,  were  his  only  next  of  kin.  John  Fraser 
also  left  two  illegitimate  children,  the  defendants  Louisa 
Van  Heythuysen  and  John  Fraser. 

The  testator's  other  son,  William  Fraser,  did  not  leave 
any  legitimate  children,  but  he  left  three  illegitimate 
children,  the  defendants,  William  Fraser,  Isabella  Fraser, 
and  Ann  Fraser. 

The  defendant,  Jane  Janet  Pigott,  had  one  child  only, 
the  defendant  Mary  Ann  Pigott. 

The  bill  was  filed  by  the  legitimate  children  of  John 
Fraser  against  Jane  Janet  Pigott  and  her  husband,  and 
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18dK  their  daughter^  and  against  the  illegitimate  children  of 
WilUam  Eraser,  and  the  two  illegitimate  childr^a  ofJakm 
Fraser;  and  it  prayed  the  usual  accounts  and  a  declaration 
of  the  rights  of  the  parties. 

The  chief  question  raised  iQ  the  pleadings  and  discussed 
at  the  bearing  was^  whether  the  two  illegitimate  children  of 
John  Fraser  took  any  interest  in  the  residuary  estate,  under 
the  bequest  contained  in  the  testator's  will. 

Mr.  Treshve  and  Mr.  Roupett  (or  the  plaintiffs. — What- 
ever may  have  been,  the  testator's  intention,  the  policy  of 
the  law  requires  that  by  children  shall  be  intended  legiti- 
mate children  only.  Children,  without  any  limitatioui  must 
mean  legitimate  children  only.  Children,  under  certain 
exceptions,  may  mean  illegitimate  children;  but  evidence 
will  not  be  let  in  to  shew  that  illegitimate  children  were 
meant  where  there  are  legitimate  children  to  answer  the 
description,  or  a  possibility  of  legitimate  children  being 
born.  Carttoright  v.  Vawdry  (a).  Hart  v.  Durand  (6), 
Godfrey  v.  Davies  (c),  Wilkinson  v.  Adam  (c(),  Beadkerqfi 
V.  Beachcroji  {e)y  Lord  fPoodkouselee  v.  Dalrymple  (/). 
In  Harris  v.  Lloyd  (g)  it  was  held,  that  if  there  were  any 
possibility  of  the  party  having  legitimate  children,  illegiti- 
mate could  not  take;  the  Court  could  not  presume  that 
there  would  be  illegitimate  children.  In  this  case,  IVilliamf 
Fraser  had  no  .legitimate  children,  and  it  is  not  disputed 
that  his  illegitimate  children  may  take;  but  John  Fraser 
had  both  legitimate  and  illegitimate,  and  the  latter  can- 
not take. 

Mr.  fVigram  and  Mr.  Heathfield  for  the  defendants, 
Jane  Janet  Pigott  and  Mary  Ann  Pigotl. 

(a)  5  Ves.  630.  (e)  1  Madd.  430. 

(6)  3  Anstr.  864.  (/)  2  Meriv.  419. 

(c)  6  Vc8. 43.  {g)  1  Turn.  &  RussSIO. 
(d)l  VCS.&B.422. 
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Mr.  Beahs,  for  the  defendants,  the  illegitimate  children  .1831. 
of  John  Fraser. — This  case  is  distinguishable  from  Cart^ 
Wright  V.  Vatodrffj  and  the  other  cases  cited,  inasmuch  as 
the  testator  has  clearly  shewn  his  intention  that  the  illegi- 
timate as  well  as  legitimate  children  should  take,  by  hay- 
ing in  the  former  part  of  his  will  given  the  S200/.  Four 
per  cent.  Annuities  in  certain  events  to  the  children,  le^ 
timate  or  illegitimate. 

Lord  Lynduurst,  L.  C.  B. — ^It  seems  to  be  clear,  upon 
the  cases,  that,  where  there  are  any  legitimate  children  to 
answer  the  description  of  children,  then,  according  to  the 
rule  of  law,  the  legitimate  children  only  will  take.  If  there 
be  no  legitimate  children,  then  extrinsic  evidence  may  be 
given  of  the  persons  who  were  intended;  but  where  there 
are  legitimate  and  iUegitimate  children,  legitimate  children 
only  will  take  under  the  description  of  children. 

In  this  case  the  illegitimate  children  of  WilUam  Eraser, 
and  the  legitimate  children  only  otJohn  Frcuer,  appear  to 
me  to  be  entitled. 


PeARSE  v.  EdMEADES.  jlf/y  if^^ 

X  HE  cause  was  set  down  for  further  directions  for  the  According  to 
10th  June,  and  notice  given  to  the  other  side.     In  conse-  thu  Court%i-  j 
quence  of  other  business  the  cause  did  not  come  on ;  and  ^P**®™  *®  ^  • 

^  '  Matter!  report 

before  any  other  day  for  further  directions  occurred,  and  on  ought  to  be 
the  25th  Junef  exceptions  were  taken  to  the  Master's  report,  at  ie«st  befim 

the  day  appoints 
ed  for  the  hear« 

Mr.  Simpkinson  and  Mr.  Rogers  objected  to  the  excep-  '"*  °?  fiirther 

^    ^  o  J  I       directions;  but 

tions  being  heard,   on  the   ground  that  they  ought  to  ^here  the  cause 
have  been  filed  two  days  before  the  day  appointed  for  the  pressure  of  other 

business,  heard 
on  the  day  ap- 
pointed, and 

before  the  next  day  of  further  directions  exceptions  were  filed  to  tlie  report,  the  Court  allowed  the 

cxceptloiis  to  be  argued. 
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I8dl. 


hearing  on  furlber  directions ;  and  they  referred  to  Faw- 
ner's Practice  (ay 

'  Mt.  Barber,  in  suppott  of  the  exceptions^  contended 
that  a  motion  6ugbt  to  have  been  made  to  take  the  except 
tions  off  the  file.  That,  in  Chancery,  exceptions  might  be 
Sled  at  any  time  before  the  report  was  confirmed;  and  the 
difficulty  in  this  case  arose  from  this  Court  confirming  the 
report  on  further  directions,  and  not  on  a  motion  for  that 
purpose. 
^  The  objection  was  over-ruled. 

(a)  Vol.  2,  p.  275. 


Jff/jf  Ut. 

The  tolicitor  if 
not  deprived  of 
bis  lien  on  the 
funds  in  Court, 
for  hit  costs  in 
the  cause,  by 
having  issued  an 
attachment 
against  his 
client,  and  com- 
mitted him  to 
gaol  (or  non- 
payment of  his 
bili;  but  the 
^ests  wliich  he 
tnay  receive  in 
tlie  cause  are 
to  be  taken  in 
difdharge  of  the 
attachment,  pro 
kmto. 


Da  VIES  r.  Bush. 

Jl  ETITION  by  a  solicitor  that  certain  costs,  which  had 
been  reported  due  to  him  from  the  plaintiff  on  taxation, 
might  be  paid  to  him  before  any  distribution  was  made  of 
the  funds  in  Court  on  account  of  the  plaintiff's  costs. 

Mr.  SimpJcinson,  iii  support  of  the  petition,  contended 
that  the  solicitor  had  a  lien  on  the  funds  to  the  extent  of 
the  costs  in  this  suit.  Lowe  v.  Church  (a). 

Mr.  Temple,  for  th^  plaintiff,  insisted  that  the  soUcitor 
having  issued  an  attachment  against  his  client  for  non- 
payment of  his  costs,  under  which  he  was  in  custody  in 
the  Fleet  Prison,  he  must  be  treated  as  having  waived  all 
other  remedies.  And  he  compared  the  attachment  to  an 
execution  against  the  person. 

Mr.  Simpkinson  in  reply. — An  attachment  has  no  siini- 


(a)  4Madd.d91. 
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larity  to  an  execution  at  law.     Courts  of  equity  in  all         1831. 
cases  enforce  their  ordersi  not  only  against  the  person  but 
the  property.     The  attachment  is  not  an  execution  in  the 
contemplation  of  the  Court,  but  only  a  mode  of  punishing 
the  party  for  his  contempt. 

Lford  Lyndhurst,  L.  C.  B. — I  think,  upon  the  whole, 
that  the  attachment  does  not  stand  in  the  way  so  as  to 
afiect  any  lien  the  solicitor  may  have  on  the  fund ;  there 
can  of  course  be  no  lien  on  the  fund  for  the  costs  of  the 
attachment*  And  if  he  has  a  lien,  it  can  only  be  to  the  ex- 
tent of  the  costs  due  to  him  in  this  suit;  and  the  satisfac- 
tion of  that  lien  will  discharge  the  attachment  pro  tanto. 

The  petition  was  granted^  so  far  as  the  peti- 
tioner's bill  related  to  business  done  in  this 
cause.  No  costs  in  respect  of  this  applica- 
tion. The  money  to  be  paid  to  the  peti- 
tioner, to  be  taken  in  discharge  of  the  at- 
tachment, pro  ianto» 


Jones  v.  Nixon.  July  4M. 

Jl  LEA  of  a  former  suit  and  decree  signed  and  inroUed  in  Plea  of  a  former 

^-       ^  /»  .TV*  •  1  '"'^  '"^  decree 

Che  Court  ot  CMMcery,  m  respect  to  the  same  matters.  *     signed  and  in« 

rolled  in  the 
Court  of  CAon- 

Mr-  Treshve,  Mr.  Simpkinson,  and  Mr.  Duckworth,  in  ^ry.  in  w»pw« 

'  f  »  '         to  the  same 

support  of  the  plea. — ^The  whole  facts  of  this  case  were  be-  matters,aiio»red, 
fore  the  Court  of  Chancery;  this  suit  is,  therefore,  in  the  in^t^  coartof 
nature  of  an  appeal  or  rehearing  from  the  decree  of  the  ^J^JJ^  nJJon 
Vice-Chancellor,  and  will  not  be  entertained  by  the  Court.  ^^  merits,  but 

for  want  of  evi- 

In  support  of  the  plea  were  cited  King  v.  Broumlow  {a),  deuce. 

(a)  1  Ch.  Ca.2dd. 
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1831.         Turner  ▼.  Robinson  (a),  Kensey  v.  Kensey  (b),  and  Lord 
Redesdale's  Treatise  on  Pleading  (c). 

Mr.  Boteler  and  Mr.  Wilbraham,  for  the  bill.— The  bill 
in  the  suit  in  Chancery  was  dismissed  at  the  bearing,  in 
consequence  of  the  plaintiff's  having  omitted  to  enter  into 
the  evidence  necessary  to  support  his  case^  and  which  he 
has  now  entered  into.  In  Kemp  v.  Squire  {d),  and  the  two 
cases  there  cited  of  Robson  v.  Cromwell  {e)y  and  Benson 
V.  Vernon  (/),  where  the  cause  had  been  improperly 
brought  to  a  hearing,  and  the  bill  dismissed  without  any 
hearing  on  the  meritSi  the  inrolment  was  discharged,  and 
the  cause  reheard  on  the  merits.  In  Brandlyn  v.  Ord  (g)f 
Lord  Hardwicke  laid  it  down  as  a  rule,  that  where  a  former 
suit  is  pleaded,  it  must  be  shewn  that  it  was  res  judicata, 
and  not  merely  that  the  bill  was  dismissed.  The  decree 
was  not  inrolled  until  after  the  bill  was  filed  in  this  Court; 
and,  if  the  plaintiff  at  the  time  of  filing  the  bill  had  a  legal 
right  to  institute  the  suit,  he  cannot  be  deprived  of  that 
right  by  any  subsequent  act.  The  principle  on  which 
the  Court  acts  in  pleas  of  this  description  is  to  avoid  mak- 
ing two  inconsistent  decrees.  Where  the  bill  is  dismissed  for 
want  of  prosecution,  it  is  similar  to  a  nonsuit  at  law,  and 
is  no  bar  to  another  suit.  In  the  suit  in  Chancery  there 
was  no  decision  on  the  merits.  In  Gregory  v.  MoleS' 
worth  {h)f  Lord  Hardwicke  observes^  that  the  first  questioa 
is,  whether  the  decree  is  a  determination  of  the  points  be« 
tween  the  parties.  In  the  present  case  there  was  no  de- 
termination of  the  matter  in  dispute. 

The  plea  was  allowed. 

(a)  1  Sim.  &  S.  3.  (/)  3  Bro.  P.  C.  Toml.  edit. 

(6)  2  Vcs.  senr.  677-  626. 

(c)  Page  237,  4th  edit.  (g)  \  Atk.  671. 

{d)  I  Ves.  senr.  205.  (A)  3  Atk.  626. 

(e)  1  Dick.  61. 
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Parker  v.  Alcock  and  Others.  Nov,  17M. 

JKoBERT  Parker,  in  September,  1824^  engaged  to  run  a  foot  race  is 
a  foot  race  against  one  James  Metcalfe,  for  one  mile,  for  g'^^^,  ^  14/ 
1000/.,  being  500/.  a  side.     Robert  Parker,  after  making  i°titjed,' "  An 

'  ^  '  ®    act  for  the  belter 

the  engagement,  and  before  the  11th  October,  1824,  com-  presenting  of 
municated  it  to   W.  E.  Clapham,  and  requested  him  to  deceitfbi  gam- 
advance  the  necessary  money  for  enabling  Parker  to  com-  gnmed  to* run"a 
plete  his  enffaffement.     On  the  11th  October,  1824,  a  foot  race  for 

.  1        ,  ^  ,    .  .  ,  «      ,  ^^00^'  prevaUs 

meeting  took  place    at  Ferrybridge,    between  Parker,  on  b,  and  c. 
Clapham,  and  Richard  Alcock ;  and  Parker  then  request-  {he^moneyre- 
ed  Alcock  and  Clapham  to  lend  him  as  much  money  as  ?"*^^  ^?'  "*••'" 

*^        ^  ^  ^  -^  mg  good  the 

they  could  to  enable  him  to  increase  his  bets.      Alcock  stakes;  and  it  is 
and  Clapham  informed  Robert  Parker  that  they  could  not  three  that  bete 
lend  him  any  money  out  of  their  own  funds,  but  that  they  ""b^I^j^ 
could  borrow  it  in  London;  and  it  was  agreed  by  all  parties  ^^^  ^^  ^^^ 

winnings  and 

that  Alcock  and  Clapham  should  go  to  London  folr  that  losses  shall  be 
purpose ;  and  it  was  also  agreed  that  bets  should  be  made  ^^  ^^  1^,^ 
by  the  three  on  the  side  o{  Parker,  and  that  all  three  the  race,  and -B. 

•^  ^  ^  ^  \      ^  andC.payonac- 

should  be  jointly  interested  in  the  winnings,  and  should  count  of  them- 
jointly  bear  all  losses;  and  it  was  also  agreed  that  Alcock  bets  lost  A.  ex- 
and  Clapham  should,  in  their  own  names,  but  on  behalf  of  cXVot^^ 
themselves  and  Robert  Parker,  provide  the  monies  neces-  fo'  ^^  amount 

_    ^  1    ®^  ^^'  'hare  of 

sary  to  meet  their  joint  engagements  on  such  foot  race,  and  the  money  ao 
that  Parker  should  reimburse  them  what  they  should  pay  J"/ s^ubMouent- 
on  his  behalf  or  account  in  respect  of  the  foot  race.  Alcock  *y  ^^  ^^  «•- 

t    t^    n  n  £\w    ^tc  to  them, 

and  Clapham  accordingly,  on  behalf  of  Parser,  paid  150/.  for  a  considera- 

by  way  of  deposit  in  part  of  the  stake  of  500/.  the  money  so 

Between  the  20th  and  29th  October,  1824,  ^/c?oc*  and  due  to  them 

'  '  forms  part.    Bill 

Clapham,  on  behalf  of  themselves  and  Parker,  in  pursu-  by  the  son  of -^• 
ance  of  the  aforesaid  agreement,  made  bets  in  London  ciaration  that  he 
and  Doncaster  on  the  side  of  Robert  Parker,  upon  the  u^eV^Oic^stat. 

O^ftn.  c  14,  to 
the  estate,  or  at  least  to  the  mortgage,  and  relief  founded  on  that  declaration.    A  demurrer  for  want 
of  equity  was  overruled. 
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1831.         foot  race,  to  the  amount  of  4437/.,  making,  together  with 
the  500/.,  the  amount  staked  by  Parker ^  4937/. 

The  foot  race  was  run  at  Doncaster  on  the  29th  October^ 
1824,  and  was  won  by  Jatnes  Metcalfe;  in  consequence  of 
which  Robert  Parker  became  liable  to  pay  the  said  stake 
or  bet  of  500/.,  and  Alcock  and  Clapham  became  liable 
to  pay  the  residue  of  the  4937/.,  on  behalf  of  themselves 
and  Parker. 

The  whole  of  the  4937/.,  except  100/.,  which  was  p«d 
by  Robert  Parker ^  was  paid  by  Alcock  and  Clapham^  and 
the  4837/.  was  made  up  in  manner  following^  (that  is  to 
say),  1000/.,  part  thereof,  was  raised  by  Alcock  and 
Clapham  on  their  joint  security ;  964/.  5s.  was  paid  bj 
Alcock,  out  of  his  own  funds;  197/.  15^.  by  Clapham^  out 
of  his  own  funds ;  and  2675/.  was  raised  by  three  several 
joint  promissory  notes  of  Alcock,  Clapham,  and  Parker, 
for  750/1,  675/.,  and  1250/.,  of  which  the  promissory  note 
for  1250/.  was  afterwards  paid  hy  Alcock  and  Clapham, 

On  and  previously  to  the  29th  October,  1824^  Parker  wbm 
seised  in  fee  of  divers  estates,  situate  in  the  county  of  York, 
subject  to  certain  mortgages ;  and  on  the  before-mentioned 
arrangement  between  Parker,  Alcock^  and  Clapham,  it  was 
agreed  that  Parker  should  execute  to  Alcock  and  Clapham 
a  mortgage  of  his  estates,  subject  to  the  then  existing 
mortgages,  for  securing  to  them  2000/.,  in  case  they  should 
make  bets  on  his  behalf  and  account  to  that  amount;  and 
accordingly,  on  the  29th  October,  1824,  Robert  Parker 
executed  to  Alcock  and  Clapham  a  conveyance  by  way  of 
mortgage  for  securing  to  them  the  payment  by  Robert 
Parker  of  2000/.  and  interest. 

In  December,  1824,  Robert  Parker  made  an  engage- 
ment to  run  a  second  foot  race  with  the  said  James 
Metcalfe;  and  upon  that  occasion  it  was  agreed  between 
Robert  Parker,  and  Alcock,  and  Clapham,  that  bets  should 
be  made  by  them  upon  such  second  foot  race  on  the  side 
of  Robert  Parker,  and  that  they  should  share  equally  in 
the  winnings,  and  bear,  in  equal  proportions,  the  losses; 
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and  Alcock  and  Clapham  accordingly  made  various  bets         id3l. 
upon  the  event  of  the  said  second  foot  race^  on  the  side 
of  the  said  Robert  Parker^  upon  the  joint  account  of  them- 
selves and  Robert  Parker. 

The  second  foot  race  was  run  in  December ^  1824,  and 
was  won  by  Robert  Parker  f  and  the  amount  of  the  winnings 
by  Robert  Parker,  Alcock,  and  Clapham,  upon  such  second 
foot  race,  was  1587/. 

At  the  time  the  second  foot  race  was  run,  it  had  not 
been  finally  agreed  or  settled  what  proportion  of  the 
losses  sustained  by  the  first  foot  race  should  be  borne 
by  Alcock  and  Clapham  respectively;  but,  upon  the 
occasion  of  the  second  foot  race,  and  after  the  same  was 
over,  it  was  agreed  or  arranged  between  Robert  Parker, 
Alcock,  and  Clapham,  that  Robert  Parker  should  receive 
or  have  credit  in  account  for  all  the  winnings  on  the 
second  foot  race ;  and  that  Alcock  and  Clapham,  resi)ec^ 
tively^  should  thereupon  be  discharged  from  all  liability  to 
contribute  or  bear  any  part  of  the  losses  sustained  by  the 
event  of  the  first  foot  race ;  and^  accordingly,  Alcock  and 
Clapham,  debited  Robert  Parker  with  the  full  amount  of 
the  monies  paid  by  them  upon  or  in  respect  of  the  first 
foot  race,  and  gave  him  credit  in  account  for  the  whole  of 
the  said  sum  of  1587/.,  the  winnings  by  the  said  second 
foot  race. 

In  the  month  oi  June,  1825,  Robei*t  Parker  was  indebt-^ 
ed  to  divers  persons  in  large  sums  of  money,  over  and 
above  the  monies  claimed  by  Alcock  and  Clapham  to  be 
due  to  them  on  account  of  the  said  foot  races,  and  was 
greatly  embarrassed  in  his  circumstances.  And^  for  the 
purpose  of  enabling  him  to  pay  the  said  wagers,  and  to. 
pay  ofiT  his  other  debts,  and  to  relieve  himself  from  his  em*^ 
barrassments,  he  determined  to  sell  the  said  estates  and 
part  of  his  personal  property ;  and  he  entered  into  a  treaty 
with  Alcock  and  Clapham  for  the  sale  thereof  to  them. 

VOL.  1.  CO 
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^^  Pending  such  treaty,  Akock  and  Chpham  sent  ta  their 

9gent8.  a  statemeDt  in  writingi  shewing  the  amount  of  tht 
monies  which  they  then  claimed  to  be  due  from  Robert 
Parker,  in  respect  of  the  foot  races,  and  shewing  also  thf 
amount  of  a  valua^tipn  which  they  had  made  of  the  said 
estntes  and  of  pi^rt  of  the  peirsoqal  property  of  Robert 
Parker;  and  by  such  sta^tement  it  appeared  that  the  valiW 
of  such  real  and  personal  estate  exceeded  the  amount  of 
the  mortgages  then  subsisting  thereon,  together  with  the 
amount  of  the  monies  then  claimed  by  Alcock  apd  Cfajp- 
Jwm  in  respect  of  the  foot  races,  by  the  9um  of  S097I. 
14*.  7rf. 

On  the  6th  oiJune,  1825,  an  agreement  in  writing  of 
that  date  was  made,  by  which  it  was  agreed  that  Aleoek 
should  pay  to  Robert  Parker  SClOOL  for  his  said  estateii 
and  for  his  horses,  sheep,  and  personal  effects  whatsocTer, 
except  as  therein  mentioned ;  also,  paying  the  several  mort* 
gages  and  incumbrances  mentioned  in  an  account  annexed 
to  the  said  agreement,  and  all  interest  then  due,  or  which 
might  become  due  on  the  said  mortgages  and  incum- 
brances, previous  to  the  conveyance  of  the  said  estates  to 
the  said  Alcock. 

The  name  o(  Richard  Alcock  was  used  in  the  last-men- 
tioned agreement  as  a  trustee  for  himself  and  Clapham. 

The  amount  of  the  monies  which,  on  the  6th  day  oi 
June^  1825,  was  claimed  by  Alcock  and  Clapham  to  be 
due  to  them  from  Robert  Parker,  on  balance  of  the  account 
respecting  the  said  foot  races,  formed  part  of  the  con- 
sideration of  the  said  agreement  for  the  purchase  by  Akedf 
and  Clapham  of  the  said  estates. 

On  the  1 1th  August,  1825,  Robert  Parker,  by  the  direo* 
tion  of  Richard  Alcock  and  Clapham,  executed  certain 
conveyances,  dated  20th  and  21st  June,  1825,  and  4th  and 
5th  July,  1825,  of  his  interest  in  the  said  estates  to  Heitrj 
Alcock. 
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Gapham  died  shortly  afterwards.     AH  his  claim  and         1^1* 
interest^  under  ihe  said  mortgage  and  agreement,  haying 
previously  been  satisfied  by  the  said  Richard  Aleock  and 
Henry  Aleock, 

In  183 1  y  Ckarles  Harris  Parker,  the  infant  son  of 
ISoi^^ParAr^,  filed  his  bill,  stating  the  transactions  afore^ 
sttd ;  and  further  stating,  that,  at  the  time  of  the  execution 
of  the  mortgage  and  conveyances,  he  was  the  eldest  son  of 
Robert  Parker,  and  the  person  who,  at  the  time  of  exe« 
euting  the  mortgage  of  the  ^9th  October,  1824,  would 
liave  been  entitled  to  the  said  estates,  in  case  Robert 
Parker  had  then  been  dead.  That,  under  and  by  virtue 
of  the  Stat.  9Afme  (a),  the  said  mortgage  and  conveyance, 
upon  the  execution  thereof^  enured  to  and  for  the  use 
aftd  benefit  of,  and  devolved  upon,  the  plaintiff;  and  that 
be  was  entitled  to  the  benefit  of  the  same  mortgage,  and  to 
the  sum  of  2000/!^  and  interest  thereby  secured,  in  the  same 
nannev  as  if  the  mortgage  had  been  made  to  him. 

TUe  bill  then  stated  applications  to  Richard  and  Henry 
Aleock  to  convey  the  estates  to  the  plaintiff,  subject  to 
such  mortgages  as  were  subsisting  thereon  on  the  29th 
of  October,  1824;  and  charged,  that  Henry  Aleock  was 
not  a  purchaser  of  the  said  estates  on  his  own  account, 
but  that  Richard  Aleock  was  interested  in  the  purchase, 
and  that  he  was  then  equally  interested  with  Henry 
Aleock.  That  the  purchase  money  was  paid  by  Richard 
Aleock,  or,  if  paid  by  Henry  Aleock^  had  been  repaid  to 
him  by  Richard  Aleock.  The  bill  also  charged  in  detail 
dreuffistances  shewing  a  knowledge  on  the  part  of  Henry 
Aleock  of  the  transactions  respecting  the  foot  races.  The 
MR  further  charged,  that  Robert  Parker  claimed  some 
mterest  in  the  estates,  but  which  claim  was  wholly  un- 
founded. 

(a)  Cap.  14.  <'  Aa  act  for  the  better  preventing  of  excessive  and  de- 

-    _.^  ^      %       • M 


I 

366  EQUITY  CASES  IN  THE 

1831.  The  bill  prayed  a  declaration  that  the  plaintiff  was  en- 

titled to  the  benefit  of  the  conveyances  of  the  20th  and 
Slst  June,  and  4th  and  5th  July,  1825^  and  that  the  de- 
fendants, Richard  Alcock  and  Henry  Alcock,  might  be 
compelled  to  execute  such  conveyances  and  assurapces 
as  might  be  necessary  to  give  and  secure  to  the  plaintiff 
the  said  estates,  subject  to  the  mortgages  which  weie 
subsisting  thereon  on  the  29th  October,  1S24.  Or,  if  the 
Court  should  be  of  opinion  that  the  plaintiff  was  not  en- 
titled to  the  benefit  of  the  said  conveyances,  then  that  it 
might  be  declared,  that  he  was  entitled  to  the  benefit  of 
the  mortgage  of  the  29th  October,  1824,  and  to  the  20001 
and  interest  thereby  secured;  and,  in  such  case,  the  bill 
prayed  a  foreclosure.  The  bill  also  prayed,  that  the  de- 
fendants might  deliver  up  to  the  plaintiff  the  mortgage  of 
the  29th  October,  1824,  and  all  other  deeds  in  their  pos- 
session or  power  relating  to  the  premises. 

To  this  bill  the  defendants,  Richard  and  Henry  Aleocki 
put  in  a  general  demurrer  for  want  of  equity. 

Mr.  Boieler  and  Mr.  Monro,  for  the  demurrer. — It  can- 
not be  denied  that  a  foot  race  is  a  game  within  the  statute. 
Lynall  v.  Longbothom  (a).  Though  the  Court  considers 
securities  for  money  lent  for  the  purpose  of  gaming  to  be 
bad,  yet,  as  the  word  '  contract*  does  not  occur  in  this  sta- 
tute»  as  it  does  in  the  statute  against  usury,  the  Court  per- 
mits the  lender  to  recover  back  money  lent  for  the  purpose 
of  gaming.  Bar^eau  v.  Walmsley  (6).  In  Alcinbrook  v. 
Hill  (c),  an  action  for  money  paid  by  the  plaintiff  at  the 
request  of  the  defendant  at  a  horse  race,  was  held  to  be 
maintainable.  In  Robinson  v.  Bland  (d),  which  underwent 
a  great  deal  of  discussion,  the  Court  held  that  money  lost 
at  play  could  not  be  recovered,  but  that  money  lent  for  the 


(fl)  2  Wils.  36.  (c)  2  Wils.  309. 

(6)  2  Strange,  1249.  {d)  2  Burr.  1077- 
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jpurpose  of  play  might  be  recovered.  The  statute  of  .  1831. 
Ceo.  2  (a)  is  the  first  statute  that  enables  Courts  of  equity 
to  give  not  only  discovery  but  relief  in  suits  for  the  dis- 
covery of  money  won  at  play.  From  this  it  may  be  in- 
ferred^ that^  previously  to  that  statute,  Courts  of  equity 
would  not  interfere.  It  may  also  be  inferred^  that  the  dis- 
covery and  information  were  to  be  within  three  months. 
Courts  both  of  law  and  equity  have  always  been  unwilling 
to  go  beyond  the  strict  letter  of  a  penal  act.  Two  points 
arise:  firsts  whether  the  case  comes  within  the  meaning  of 
the  act;  and  secondly,  whether  the  Court  will  give  relief  in 
a  case  like  the  present  upon  this  bill.  The  agreement 
that  the  parties  should  be  equally  interested  in  the  bets 
does  not  appear  to  be  a  case  within  the  statute.  The 
money  was  not  to  come  into  Robert  Parkers  hands^  nor 
tp  be  advanced  to  him,  but  was  to  be  paid  by  Alcock  and 
Clapham  on  behalf  of  the  three  parties.  The  money  was 
clearly  not  lent  for  the  purpose  of  betting  or  gaming,  but 
for  the  payment  of  bets  which  had  been  already  lost.  The 
act  directs  that  all  securities  given  shall  enure  to  the  use 
and  benefit  of  the  person  who  would  be  entitled  to  the  es- 
tates, in  case  the  person  executing  the  securities  were  then 
actually  dead.  In  other  acts  imposing  forfeiture,  such  as  the 
act  against  Popish  recusants,  the  next  of  kin  being  Pro- 
testants are  declared  to  be  entitled  to  the  rents  and  profits 
during  the  life  of  the  party.  The  plaintiff  states  himself  to 
be  the  eldest  son  of  Robert  Parker ,  and  the  person  who,  if 
Robert  Parker  had  been  dead  at  the  tiTne  of  the  transac- 
tion, would  have  been  entitled  to  the  estate.  Suppose, 
however,  Robert  Parker  had  made  a  will  devising  the 
estate,  non  constat  that  the  plaintiff  would  have  been  the 


(a)    Chap.  34,    iDtitled   "  An  gaming,  and  to  restrain  and  pre- 

act  to  explain,  amend,  and  make  vent  the   excessive   increase  of 

more  effectual .  the  laws  in  being  horse  races." 
to  prevent  excessive  and  deceitful  ^ 


868  EQUITY  CA8E9  IN  THE 

IBdl.  person  entitled,  if  Robert  Parker  had  been  dead  at  the 
time  of  the  execution  of  the  deed.  This  clause  in  the 
statute  seems  hitherto  to  have  been  a  dead  letter,  probsr 
blj  from  this  difficulty.  Two  objections  to  the  plaintiff's 
case  arise  in  equity ;  firsts  he  does  not  need  the  relief  which 
he  seeks ;  for  the  statute  gives  him  more  than*  he  de> 
sires  by  his  bill.  The  bill  prays  that  the  plaintiff  may 
be  declared  entitled  to  the  benefit  of  the  conveyances, 
and  that  the  diefendants  may  be  compelled  to  execute  pro- 
per conveyances  thereof  to  him;  but,  if  the  statute  oper- 
ates, the  defendants  have  nothing  to  convey.  Seeondlg, 
the  plaintiff  comes  for  relief  in  equity  under  a  penal  statutCt 
which  must  be  construed  strictly.  Supposing  him  to  be 
entitled  to  come  into  equity,  there  is  no  case  in  which  a 
party  seeking  the  assistance  of  this  Court  to  set  aside  se- 
curities, can  do  so  without  offering  to  repay  the  money 
which  has  b^n  actually  advanced.  On  a  bill  tat  the  de- 
livery up  of  an  usurious  instrument,  if  the  plaintiff  do  not 
offer  by  his  bill  to  pay  the  sum  actually  advanced,  the  de- 
fendant may  demur*   Mason  v,  Gardner  (a), 

Mr.  Simpkinson  and  Mr.  Wigramt  for  the  biU. — ^Tbe 
money  is  stated  to  have  been  paid  on  the  39th  Oetobetf 
the  day  on  which  the  race  took  place,  and,  therefore, 
comes  within  the  meaning  of  the  statute,  as  money  lent  for 
the  purpose  of  gaming.  If  the  construction  contended  for 
on  the  other  side  were  correct,  the  statute  would  be  a 
dead  letter.  Money,  though  paid  after  the  bet  is  loski 
is  in  fact  money  lent  or  advanced  for  gaming ;  the  deposit, 
at  least,  came  within  the  meaning  of  the  act.  Though  the 
Courts  have  suffered  money  to  be  recovered  when  lent 
without  security,  they  have  invariably  acted  otherwise 
where  any  security  has  been  given.    Gray  v.  Moore  (b), 


(«)  I  Nov.  1793,  MS.  1  Fonbl.  £q.  26.  (6)  2  WU*.  67. 
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Juries  V.  Walier  (a),  Hussey  v.  Jacob  (A),  Baker  r.      ^^U 
Williams  (c),  Fkeiwood  v.  Jansen  (d). 

With  respect  to  the  form  of  the  bill— The  bill  prAying 
a  declaration  of  the  rights  of  the  plaintiff^  he  is  entitled 
to  consequential  relief  under  the  prayer  for  general  relief. 
An  offer  to  repay  the  money  actually  advanced  can  only 
be  necessary  where  the  party  filing  the  bill  Has  himself 
received  the  money.  But,  if  it  were  equitable  that  the 
plaintiff  should  do  so  in  the  present  case^  the  Court  has 
sufficient  authority  to  direct  him  so  to  do  on  the  present 
bill.  PuUeney  V.  Warren  (e),  Columbian  Qovernmeni  v. 
Rothschild  (J),  add  Richards  v.  Noble  (g). 

Lord  Lyndhurst,  L.  C.  B. — It  strikes  me  that  the  prin-  Nov.  \7ih. 
ciple  is,  that,  where  a  party  files  his  bill,  he  submits  him- 
self to  the  jurisdiction  of  the  Court,  and  to  all  those  terms 
which  the  Court  may  consider  it  equitable  to  impose  upon 
him ;  and  that  it  is  not  absolutely  necessary  for  him  to 
make  an  offer  to  do  so.  The  first  question,  whether  a 
foot  race  is  a  gaming  within  the  statute,  is  admitted.  The 
next  question  is,  whether  any  advance  was  made  by  Alcock 
and  Claphamf  and,  if  so,  whether  they  were  creditors  of 
Parker  iox  any  part  of  such  advance;  and  whether  the 
advance  was  made  for  the  purpose  of  betting  or  gaming. 
It  appears  that  the  money  was  advanced  at  the  time,  and 
on  the  occasion  of  the  loss,  and  at  the  instance  of  Parker. 
The  rule  that  a  penal  statute  must  be  construed  strictly  is, 
that  the  Court  is  not  to  extend  it  to  a  case  not  within  the 
meaning  of  it;  but  the  Court  is  not  to  contract  the  mean- 
ing 80  as  to  exclude  a  case  which  is  fairly  within  it. 

Lord  Lyndhurst,  L.  C.  B.. — The  only  question  in  this      Nov.  2ts/. 

(a)  1  WiU.  220.  (d)  2  Atk  46?. 

(6)  1  Salk.  344.  (e)  6  Ves.  73. 

(c)  1  Ambl.  269,  in   nolc  to         (f)  1  Sim.  94. 
Mr.  Biunfa  edit.  {£)  3  Mcriv.  673. 
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1831.  case  is,  whether  the  money  was  advanced  for  betting  or  gam- 
ing within  the  meaning  of  the  statute ;  and  I  think,  apply- 
ing to  it  the  rule,  that  the  act,  being  a  penal  act,  is  to  be  con- 
strued strictly,  still  that  the  case  comes  within  the  words 
and  strict  meanmg  of  the  statute.  It  was  money  advanced 
in  pursuance  of  previous  engagements,  for  the  purpose  of 
paying  the  bets  that  were  lost  immediately  after  the  event 
was  ascertained.  I  think  it  is  impossible  to  give  any 
construction  to  this  statute  which  will  not  embrace  a 
case  of  this  description.  If  that  be  so,  then  the  next 
question  is,  how  itlafTects  these  securities.  It  is  not 
material  that  the  security  should  be  given  at  the  timei 
though,  as  far  as  relates  to  the  mortgage,  I  believe  it  was 
given  at  the  time;  however,  it  does  not  signify  whether  the 
security  was  given  at  the  time  or  after  a  short  interval.  The 
mortgage  was  given  for  the  purpose  of  securing  the  sum  of 
^000/.— which  was  less  than  the  sum  stated  on  the  face  of 
this  bill,  and,  therefore,  to  be  taken  as  true  for  the  purpose 
of  the  question — the  sura  that  was  due  by  Parker.  It  is 
stated,  that  about  500/.  was  to  be  the  sum  that  was  to  be 
taken  by  each  of  the  parties,  Clapham  and  Alcock — the 
sum  does  not  appear  to  have  been  distinctly  ascertained. 
After  some  interval,  another  race  took  place;  that  race  was 
for  the  sum  of  one  thousand  five  hundred  and  odd  pounds, 
in  which  all  the  parties  were  again  interested;  that  race  was 
won  hy  Parker;  and  upon  that  race  being  won  it  was  agreed 
that  that  sum  should  be  taken  exclusively  by  Parker^  and 
that  in  that  case  all  liability  for  the  previous  loss  shou)^d 
be  divested  from  Alcock  and  Clapham;  and  upon  that  ar- 
rangement more  than  the  ^000/.  is  stated  to  have  been  due 
in  respect  of  the  first  transaction  from  Parker  to  Alcock  sxiA 
Clapham.  After  this  arrangement  was  made,  further  se- 
curity was  required ;  and  this  transaction  took  place  be- 
tween the  parties — the  estate  was  valued,  and  in  valuing 
that  estate  it  was  considered  what  it  would  produce 
vUra  all  the  mortgages,  and  ultra  that  particular  balance 
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Still  due  in  respect  of  the  original  transaction  from  Parker  1831. 
to  Alcoci  and  Clapham.  The  sum  so  estimated  amounted 
to  a  little  more  than  3000/.,  and  it  was  agreed  that  SOOO/. 
should  be  paid  by  Alcock  and  Claphatn,  or  by  Alcoch; 
and  that  the  estate,  subject  to  the  previous  mortgages, 
should  be  conveyed  to  Alcock.  The  3000/.  was  paid,  and 
r  by  some  arrangement  between  Henry  Alcock  and  Richard 
Alcock,  the  party  to  these  arrangements,  it  was  agreed 
that  the  estate  should  be  conveyed  to  Henry  Alcock.  It 
appears  to  me,  therefore,  clear,  that  as  far  as  relates 
to  this  transaction,  that  conveyance  was  in  respect  of  the 
8000/.,  and  in  respect  of  a  part  of  the  original  debt;  which 
part  of  the  original  debt  was,  as  I  have  already  stated, 
money  advanced  for  gaming.  It  comes,  therefore,  within 
the  very  words  of  the  act  of  Parliament,  that,  where  a  part 
of  the  consideration  is  money  advanced  for  gaming,  or  for 
betting,  the  security  shall  be  altogether  void.  I  think, 
therefore,  the  case  applies  not  only  to  the  mortgage,  but 
also  to  the  other  conveyance. 

The  next  question  that  has  been  made  is — **  What  is  the 
effect  of  avoiding  this  conveyance?"  By  the  act  of  Par- 
liament the  estate  is  to  go  to  the  party  who  would  take 
if  the  original  proprietor  were  naturally  dead ;  and  I  think 
the  statement,  upon  the  face  of  this  bill,  that  the  party 
was  seised  in  fee  simple,  and  that  the  claimant  in  this  case 
is  his  heir-at-law,  is  sufficient  on  demurrer  to  entitle  him 
to  the  benefit  of  this  forfeiture  under  the  act  of  Parlia- 
ment. But  it  is  stated,  that,  as  some  money  was  actually 
advanced,  a  part  of  the  consideration  having  been  bondjide 
advanced,  either  by  Alcock,  the  party  to  the  original  trans- 
action, or  by  Henry  Alcock,  there  ought  in  this  case  to 
have  been  an  offer  on  the  face  of  the  bill  to  repay  that 
money.  I  am  of  opinion  that  it  was  not  necessary,  but  that 
when  the  cause  comes  to  a  hearing,  under  the  prayer  of  this 
bill,  the  Court  may  decree  in  that  respect  what  it  shall 
think  proper;  and  that  it  was  not  necessary  to  make  an 
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1831.  offer  of  this  description  in  the  prayer  of  the  bill^  because 
the  party  by  filing  the  bill  thereby  submits  himself  to  such 
decree  as  the  Court  shall  think  it  proper  to  pronounce. 

But  it  is  said  that  this  bill  is  altogether  usieless;  it  prays 
an  object  of  no  importance ;  and  therefore  the  demuiter 
ought  to  be  allowed.  Looking  through  the  whole  of  this 
billy  the  effect  of  it  is  this :  that,  from  such  a  time,  the  party 
filing  the  bill  was  entitled  to  the  estate,  and  of  course  en- 
titled to  the  rents  and  profits  of  the  estate.  That  is  the 
substance  of  the  bill.  Although  there  is  no  prayer  with 
respect  to  the  rents  and  profits,  I  conceive  that  he  would 
be  entitled  to  an  account  of  the  rents  and  profits  under  die 
general  prayer  for  relief,  because  the  statement  and  the 
allegations  in  the  bill  are  sufficient  to  sustain  such  a 
prayer.  I  think,  therefore,  the  general  prayer  for  reUef 
is  sufficient  in  this  case.  Then,  what  is  the  prayer  of  the 
bill  taking  it  in  this  view,  and  what  is  the  object  of  the 
bill  ?  A  declaration  of  the  right  of  the  plaintiff*,  with  an  ac- 
count from  the  time  when  the  title  of  the  plaintifiT  accrued. 
I  think,  therefore,  in  the  present  shape  of  the  cause, 
this  bill,  the  demurrer  admitting  all  the  facts  on  the  face  of 
the  bill,  in  the  manner  precisely  as  stated  in  the  bill,  ii 
sufficient;  and,  therefore,  that  the  demurrer  ought  to  be 
over-ruled. 

Demurrer  over-ruled. 


COURT  OF  EXCHEQUER.  S7S 

1831. 

Lord  Foley  and  Dick  v.  Carlom  and  nine  others.  Nov.  2lst. 

mSiLL  by  the  acceptor  and  drawer  of  four  several  accom-  Bill  by  the 
modation  bills  for  250L  each,  against  one  John  Ahes,  to  ceptoroffour 
whom  they  had  been  delivered  for  the  purpose  of  being  ^^  ^^"^^ 
discounted,  but  who  had  only  paid  the  plaintiffs  300/.  in  *»  ^*»<>™  *^«y 
respect  thereof;  agamst  other  persons  to  whom  the  bills  ed  and  delivered 
bad  been  indorsed  by  Alves;  and  against  subsequent  in-  being^d^^t- 
dorsees  who  were  holders  of  the  bills.  «*^*'  ""^  »«**^"*' 

several  persons 

The  bill,  among  numerous  allegations  of  fraud,  charged  by  whom  the 
that  the  several  defendants  were  not  bond  fide  holders  of  quentiy  been 
the   bills  of  exchange  for  valuable  consideration;    and  fhroughwhoJ?'* 
charged  them  with  knowledge  or  notice  of  the  circum-  hands  they  had 

,  .  ,  passed;  and  also 

Stances  under  which  the  bills  had  been  obtained  from  the  against  several 

plaintiffs  without  an  adequate  consideration.     The  bill  holders  of  Uie 

also  charged  J  that  the  bills  of  exchange  had,  through  the  «€vena  wus,  for 

fraudulent  devices  o(  Alves,  been  indorsed  to  or  placed  in  of  the  several 

the  hands  of  the  other  defendants,  in  order  that  they  and  an^injunc^' 

might  respectively,  as  bond  fide  holders  of  the  bills,  pro-  p^^^J^^^y 

ceed  against  the  plaintiffs  for  the  amount  thereof.  the  several  hoid- 

___      1  .,1     1  1  •       5        .1         1     •  .11  •"•     ^  demur- 

The  bill  charged  m  detail  and  circumstantially,  numer-  rer  by  the  hoid- 
OU8  facts  as  tending  to  bring  home  to  the  several  defend-  wib^for  muiti-* 
ants  a  participation  in,  or  at  least  knowledge  of,  the  fraud  ^""•°*"*  ""^^ 
of  the  defendant  Ahes.    The  bill  prayed  the  delivery  up  equity,  vras 
of  the  several  bills  of  exchange  to  be  cancelled,  and  an  in- 
junction to  restrain  proceedings  on  them;  the  plaintiffs 
offering  to  repay  the  300/.  to  such  of  the  defendants  as 
should  appear  to  be  entitled  thereto. 

Joseph  Johnson,  one  of  the  defendants,  demurred  to  the 
bill,  on  the  ground  of  multifariousness,  and  also  for  want 
of  equity. 

Mr.  Barber  and  Mr.  Bagshawe,  in  support  of  the  de- 
murrer.— The  bill  is  objectionable,  in  making  the  acceptor 
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1831.        and  the  drawer  co-plaintiffs.    It  is  also  multifarious.    Four 
"  .  p  different  rights  of  action  are  stated ,  the  defence  of  every 

v.  defendant  to  each  of  which  may  be  different.    Lord  Redes' 

dale  lays  down  the  rule,  that  the  Court  will  not  permit  a 
plaintiff  to  demand  by  one  bUI  several  matters  of  different 
natures  against  several  defendants,  for  this  would  tend  to 
load  each  defendant  with  an  unnecessary  burden  of  costs, 
by  swelling  the  pleadings  with  the  statement  of  the  several 
claims  of  the  other  defendants,  with  which  he  has  no  con- 
nexion {a).  One  defendant  may  have  a  good  case,  whilst 
the  other  defendants  may  not  be  able  to  make  out  their 
case.  Each  defendant  will  also  be  obliged  to  take  office 
copies  not  only  of  the  answers  of  the  other  defendantSi 
but  also  of  the  whole  of  the  depositions.  Supposing,  also. 
the  injunction  granted  for  want  of  answer  to  be  dissolved 
as  to  some  of  the  defendants,  and  not  as  to  the  other  de- 
fendants— is  one  defendant  to  be  prejudiced  by  the  acts 
or  neglect  of  the  other?  The  right  of  the  plaintiffs  against 
each  of  the  defendants  is  perfectly  distinct,  and  the  one  is 
not  affected  by  the  other.  Where  a  copyright  is  infring- 
ed a  separate  bill  must  be  filed  against  each  person.  DUln 
V.  Doig  (6).  Joint  and  separate  demands  cannot  be  com- 
prised in  one  bill.  Harrison  v.  Hogg  (c).  In  Schaekell  v. 
Macauley  {d),  a  demurrer  was  allowed  to  a  bill  for  a  dis- 
covery and  commission,  in  aid  of  a  defence  to  two  separate 
actions  for  two  separate  libels.  So,  a  bill  for  an  account 
of  a  testa  tors  estate,  and  to  set  aside  sales  made  by  the 
executor  and  trustee  to  himself  and  to  another  person, 
was  held  to  be  multifarious.  Salvidge  v.  Hyde  (e).  One 
bill  cannot  be  filed  against  the  purchasers  of  several  lots 
of  the  same  estate.  Broois  v.  Lord  fVhilworih  {/).  In 
Wynne  v.  Callendar  (g),  it  was  admitted  that  a  bill  of  this 

(a)  Lord  Redesd.  on  Pleading,  (d)  2  Sim.  &  Stu.  79. 

p.  181,  4th  edit.  {e)  Jac.  151. 

(6)  2  Ves.  jun.  468.  (/)  1  Mad.  86. 

(c)  2  Vcs.  jun.  323.  (g)  1  Russ.  293. 


COURT  OF  EXCHEQUER^  875 

description  was  multifarious^  but  that  the  objectioni  being         1831. 
made  at  the  hearing,  was  too  late — though,  in  that  case,  one    j^^^^  foley 

of  the  defendants  had  actually  demurred,  and  his  demurrer  ^' 

Carlok. 
was  allowed.     Another  ground  of  demurrer  is,  that  the  bill 

alleges  that  Alves  has  become  a  bankrupt,  and  yet  he  is 

made  a  party,  and  his  assignees  are  not  made  parties. 

Mr.  Simpkinson  and  Mr.  E,  Montague^  for  the  bill. — 
If  it  appeared  in  the  bill  that  the  acceptor  and  drawer  had 
different  interests,  the  joining  of  them  as  plaintiffs  might 
be  a  ground  of  demurrer;  but  the  statement  in  the  bill, 
and  which,  for  the  purpose  of  the  demurrer,  must  be  ad- 
mitted to  be  true,  shews  they  have  the  same  interest.  It 
is  immaterial  whether  any  consideration  moved  from  the 
drawer  to  the  acceptor,  but  only  whether  any  considera- 
tton  moved  from  the  holders.  The  whole  transaction  is  one 
of  the  same  nature;  and  if  the  four  bills  were  now  in  the 
hands  of  Alves^  it  never  could  be  contended  that  it  would 
be  necessary  to  file  four  distinct  bills  against  him.  In 
Wynne  v.  CaUendar  three  distinct  bills  were  given  to  dif- 
ferent persons.  If  it  would  not  be  necessary  to  file  four 
separate  bills  against  Alves,  how  is  the  case  varied  as  to 
the  other  defendants?  For  the  bill  states  the  four  bills  as 
one  transaction,  and  the  indorsement  to  the  other  defend- 
ants as  a  mere  juggle;  and  this  is  admitted  by  the  demur- 
rer. The  bill  states,  in  effect,  that  Alves  ia  the  holder  of  the 
bills,  and  that  the  300/.  was  advanced  on  the  whole  four 
bills;  so  that  the  plaintiff  was  obliged  to  state  the  case  as  to 
each,  and  to  offer  to  return  the  300/.  With  respect  to 
Alves's  bankruptcy,  the  bill  avers  that  the  four  bills  are 
now  in  his  hands;  and  if  the  fact  be  so,  how  can  they  be 
delivered  up  without  making  him  a  party?  As  to  the  other 
defendants,  there  is  a  positive  charge  that  they  claim  some 
interest  either  in  the  bills  or  in  the  money.  The  transac- 
tion was  so  blended,  that  it  was  impossible  to  file  the  bill 
in  any  other  way.     The  allegation  is,  that  all  the  defen- 
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dants  are  parties  to  the  frauds  and  all  are  interested  in  the 
{fmv  bills  or  the  proceeds. 

The  demurrer  was  orer-mled  (a). 

(a)  Lord  LyndhurU  did  not  deliver  aoy  judgment  on  OTcr-mling  Uie 
demurrer. 


Nov.  23rd. 

1832. 
Jan.  12M. 

Where  an  an- 
swer ii  put  in 
by  a  defendant 
who  cannot  read 
or  write,  his  so- 
lidtor  swears  to 
having  read  the 
contents  of  the 
answer  to  the 
defendant,  and 
that  he  appear- 
ed perfectly  to 
understand  the 
aanae,  and  this 
is  stated  in  the 
Jurat:  where, 
therefore,  the 
Jurat  stated  the 
answer  to  have 
been  read  over  to 
the  defendant  by 
one  of  the  com- 
missioners, and 
that  the  defend- 
ant appeared  to 
understand  it; 
the  answer  was 
on  motion  taken 
off  the  file  for 
irregularity, 
with  costs. 


Attorney-General  r.  Maltm. 

Mr.  TRESLOVE  and  Mr.  G.  Richards  moved  that 
the  answer  might  be  taken  off  the  file  for  irregularity,  with 
costs.  The  answer  was  the  joint  and  several  answer  of 
five  defendants.  One  of  the  five  defendants  was  an  illite- 
rate person,  unable  to  read  or  write.  In  the  jurat  of  the  an- 
swer, it  was  stated  that  the  answer  had  been  read  over  to  the 
illiterate  defendant  by  one  of  the  commissioners,  and  that 
the  defendant  declared  that  he  perfectly  understood  it. 

In  support  of  the  motion,  it  was  contended,  that  in  all 
cases  of  an  answer  by  an  illiterate  person,  the  solicitor  of 
the  party  was  sworn  that  he  had  read  over  the  answer  to 
the  defendant,  and  that  the  defendant  understood  it. 

Mr.  Botelevj  contra^  contended,  that  where  the  answer 
was  taken  by  commission,  it  was  suflScient  if  the  answer 
were  read  over  by  one  of  the  commissioners. 

On  inquiry  into  the  practice,,  the  jurat  appeared  to  be 

incorrect,  and 

The  motion  was  granted  (a). 


(a)  The  foUowinsr  is  the  form 
of  the  jarat  to  an  answer  sworn  in 
London  by  a  defendant  unable  to 
read  or  write : — 

*'  The  defendant.  A,  B„  not  be- 
in^  able  to  read  or  write,  C.  D., 
solicitor  for  the  said  defendant  in 
this  cause,  was  sworn  that  be  had 
truly  and  faithfully  read  the  con- 
tents of  this  answer  to  the  sud  A. 
B.y  and  that  he  appeared  perfect- 


ly to  understand  the  same;  and 
Uie  said  A.  B,  was  thereoa  swora 
to  the  truth  of  the  sud  ansvrer,  be 
ha?ing  made  lus  mark  at  my 
Chambers  in  Serjeants'  Inn,  Cbas- 
cery  Lane,  this  12tk  day  o{Jw^ 
1823." 

This  form  was  settled  by  thi 
late  Mr.  Baron  Htdhck  at  the  time 
it  bears  date,  and  has  been  acted 
on  ever  since. 
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Newton  r.  Berresford. 

Mr.  SWANSTON  and  Mr.  O.  Anderdon  moved  for  the  Ca»cs  and  state- 
|voduction  of  books^  papers,  and  writings,  admitted  by  the  opinion  of  coun- 
aaawer  of  the  defendant,  and  the  schedule  thereto,  to  be  in  [Jc  aaswer^i^ 
bis  possession.    The  documents  of  which  the  production  the  defendant 

^  ,  •  to  be  in  bis 

was  sought  were  tithe  collectors'  books,  and  statements  custody,  posses- 
for  the  opinion  of  counsel.  The  tithe  collectors'  books  ordered  to  bc*^' 
were  admitted  by  the  answer  to  relate  to  the  matters  in  produced  for  the 

*'  ^       usual  purposes. 

question }  but  the  defendant  denied  that  they  would  in  But  it  would 

any  manner  assist  or  make  out  the  plaintiff's  case.  the  future,  cases 

In  support  of  the  application  Evans  v.  Richard  (o),  ^^l^v^^^^^^ 

Bennet  v.  Trepas  (b).  Firkins  v.  Lowe  (c),  Feni  v.  Pacey  {d),  ^««»  o*"  the 

and  Preston  v.  Carr  (e),  were  cited.  pared  jn  con- 

templation of, 

_  _  _  s  mf  .  Ill®'  ^^  '*^*'" 

Mr.  Beames,  contra, — The  question  as  to  the  books  ence  to  the 
is,  whether  they  are  public  or  private  documents.     They  be  ordered  to  be 
are  clearly  private  documents   forming  the  evidence  of  ^u^^^^f'tST 
the  plaintiff,  and  which  he  is  not  bound  to  produce.     Ac-  cause. 

.  .  ^  Tithe  coUec- 

cordmg  to  the  general  doctrine,  as  laid  down  in  Evans  v.   tors'  books  ad- 
Richardf  the  moment  the  answer  admits  possession,  the  the  answer  of 
plaintiff  is  entitled  to  the  production.    But  Lord  Eldon  has  J»>e  l;ector  to  be 

*  .  '^  in  his  possession 

decided^  directly  at  variance  with  Evans  y.Richard^  that  a  or  power,  and  to 
mere  admission  of  the  custody,  without  more,  will  not  do.  matters  in  the 
Possession  of  itself  is  not  sufficient.     In  Bennet  v.  Trepas  bu"t  wWctafhe 
the  books  had  been  already  produced  at  the  hearing  of  the  stated,  would 

not  in  any  man- 

eause,  and  were,  therefore,  directed  to  be  produced  on  ner  assist  or 
die  trial  of  the  issue.     In  Firkins  v.  Lowe  the  vicar's  title  j^dmirs  case, 
was.  admitted  sub  modo;  here  there  is  no  admission  of  the  o/^^^^^onmo- 

^  tion  to  be  pro- 

ligkt.     In  Sampson  y»  Swettenham  (/),  it  was  held,  that  <iuced  for  the 

usual  purposes. 

(«)  1  Swanst.  7.  (c)  M'Clel.  73. 

{h)  Bimb.  106, 143;  2  Bro.  P.  C.  {d)  4  Russ.  193. 

437;    OUb.   191;     1   Eagle    &  (e)  1  Younge&Jerv.  175. 

Yoonge,  782.  (/)  5  Madd.  16. 
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1831. 


Newton 

V. 

Berresford. 


Dec.  16M. 


the  plaintiff  was  not  entitled  to  the  production  of  a  deed 
not  connected  with  his  title,  but  giving  title  to  the  defend- 
ant. In  the  present  case,  the  collectors'  books,  according 
to  the  answer,  which  is  all  that  the  plaintiff  can  refer  to, 
are  evidence  of  the  defendant's  title,  and  not  of  the  title  of 
the  plaintiff.  To  entitle  the  plaintiff  to  the  production  of 
the  books,  there  must  be  some  admission  in  the  answer  that 
they  will  make  out  the  plaintiff's  case.  Bligh  v.  Benson  (a), 
Vansittart  v.  Barber  [b). 

Swansion,  in  reply. — The  case  in  which  Lord  EUom 
refused  to  interfere  must  have  been  a  case  in  which  the  do- 
cuments sought  to  be  produced  were  the  subject  matter 
of  the  suit. 

Beckford  v.  Wildman  (e)  was  cited  in  reply. 

Lord  Lyndhurst,  L.  C.  B. — I  have  read  the  bill  and 
answer  in  this  case.  The  question  is,  whether  the  Court 
will  now  order  the  production  of  two  descriptions  of  do- 
cuments admitted  by  the  defendant  to  be  in  his  possession, 
viz,  books  of  collectors  of  tithes,  and  statements  for  the 
opinion  of  counsel.  With  respect  to  the  latter,  the  ques- 
tion seems  to  be  now  settled,  it  having  been  repeatedly 
decided,  under  similar  circumstances,  that  a  defendant  is 
bound  to  produce  such  documents.  So  in  this  case  I  think 
he  is  bound  to  produce  them  {d).     The  collectors'  books 


(a)  7  Price,  205;  3  Eagle  & 
Younge,  956. 

(6)  9  Price,  641. 

(c)  16  Ves.  438. 

{d)  In  the  very  recent  case  of 
Bolton  V.  The  Corporation  of  Livers 
pool,  with  a  note  of  which  the  re- 
porter has  been  favoured  by  Mr. 
Afylne,  the  plaintififs  sought  the 
production  (among  other  docu- 
ments admitted  by  the  answer, 


and  the  schedule  thereto,  to  be  in 
the  possession  of  the  corporationX 
of  cases  and  statements  submitted 
by  the  corporation  to  counsel,  in 
contemplation  of  the  proceeding! 
in  the  suit,  and  in  an  action  at  law 
commenced  by  the  corporation 
against  the  plaintiflls  for  the  re- 
covery of  certdn  tolls. 

The  case  was  beard  before  the 
Lord  Chancellor(Lord  Bromgkm) 
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are  stated  by  the  bill  to  be  material  to  the  plaintifF^s  case. 
The  defendant  states  that  they  are  material  to  the  case, 
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on   an   appeal   from    the  Vice- 
Chancellor,  ^  and    in    pronounc- 
ing jadgment,  on  the  Idth  Feb,, 
1832,  his  Lordship,  with  respect 
to  that  part  of  the  application 
which  related  to  the  cases  and 
statements    for    the   opinion  of 
counsel,  observed,  "  Next,  with 
respect  to  the  cases  sought  to  be 
inspected.    These  are  the  cases 
laid  before  counsel  in  contempla- 
tion of  the  action,  and  pending  the 
proceedings.     Their  dates  come 
down  to  the  29th  October,  1831, 
the  bill  having  been  filed  in  Nov. 
IS30,  and  the  answer  sworn  in 
Nov.  1831.      Most  of  the  cases 
were  laid  before  counsel  after  the 
demurrer  was  argued,  nay,  after  it 
came  before  me  upon    appeal; 
some  of  them  upon  the  very  eve 
of  the  present  application  to  the 
Vice  •  Chancellor.    They  are  sworn 
in  the  answer  '  to  have  been  pre- 
pared in  contemplation  of,  and 
with  reference  to  the  action  and 
suit.'     It  is  suggested  that  one  of 
them  is  the  very  brief  for  counsel 
at  the  trial  of  the  action,  to  pre- 
pare himself  against  which  the 
plaintiff  in  equity  claims  the  in- 
spection.   And  whether  this  be 
so  in  point  of  fact  or  not  is  imma- 
terial, as  it  may  well  occur  in  any 
cause,if  the  cases  Ittd  before  coun* 
sel  in  reference  to  that  cause  can 
Im  obtained  by  coming  to  this 
Court. 

**  It  seems  plain  that  the  course 
of  justice  must  stop  if  such  a  right 
exists.    No  man  will  dare  to  con- 

VOL.  I.  D  D 


suit  a  professional  adviser  ^th  a 
view  to  his  defence,  or  the  en^^ 
forcement  of  his   rights.     The 
very  case  which  he  lays  before  his 
counsel  to  advise  upon  the  evi* 
dence  may,  and  often  does,  contain 
the  whole  of  his  evidence,  and  may 
be,  and  frequently  is^  the  brief 
with  which  that  counsel,  or  some 
other,  conducts  his  cause.    The 
principle  contended  for,  that  in- 
spection of  cases,  though  not  of 
the  opinions,  may  always  be  ob- 
tuned,  as  of  right,  would  produce 
this  effect,  and  neither  more  nor 
less,  that  a  party  would  go  into 
Court  to  try  the  cause,  and  there 
would  be  the  original  of  his  brief 
in  his  own  counsel's  bag,  and  a 
copy  of  it  in  the  bag  of  his  adver- 
sary's counsel.    Nay,  as  often  as  a 
party  found  himself  unprepared, 
or  suspected  that  something  new 
had  come  to  his  adversary's  know- 
ledge,  he  might  (at  least  if  he 
were  plaintiff,)  postpone  the  trial, 
and  obtain  a  discovery  of  this, 
which,  in  all  likelihood,  had  been 
laid  before  counsel  for  advice.    If 
it  be  said  that  this  Court  compels 
the  disclosure  of  whatever  a  party 
has  at  any  time  said  respecting  his 
case,  nay,  even  wrings  his  con- 
science to  disclose  his  belief^  the 
answer  is,    that   admissions  not 
made,  or  thoughts  not  communi- 
cated to  professional  advisers,  are 
not  essential  to  men's  rights  in 
Courts  of  justice.     Proceedings 
for  this  purpose  can  be  conducted 
in  full  perfection  without  the  party 
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and  he  enumerates  them  in 
bound  to  produce  these  abo. 

informiog  any  ODe,  except  lus  le*> 
gal  adfiser,  of  hU  case.  But  >vith- 
out  such  communicatioay  no  per- 
son can  safely  come  into  a  Court 
either  to  obtun  redress  or  to  de- 
fend himself. 

"  Yet  nolent  as  such  compul* 
sory  disclosures  may  be  deemed, 
and  wholly  inconsistent  with  the 
possibility  of  safely  transacting 
judicial  affairs,  if  the  authorities 
are  in  its  favour,  we  must  submit. 
Ratcliffe  ?.  Furzman  is  the  case 
commonly  relied  on  in  these  ques- 
tions. It  is  a  decision  of  Lord 
King^  affirmed  in  the  House  of 
Lords.  If  it  had  decided  the  ques- 
tion there  would  have  been  no 
alternative  but  submission.  The 
report  in  Brown's  Parliamentary 
Cases  is  imperfect,  and  in  one  re- 
spect incorrect ;  for  it  conveys  an 
inaccurate  notion  of  the  nature  of 
the  demurrer.  But  even  by  the 
report,  and  certainly  by  the  print- 
ed cases  which  I  have  examined 
together  with  my  noble  and  learn- 
ed predecessor,  it  appears  plain 
that  the  record  did  not  shew  any 
suit  to  have  been  instituted,  or 
even  threatened,  at  the  time  the 
case  was  stated  for  the  opinion  of 
counsel;  and  the  decbion  being 
upon  the  demurrer,  the  Court  had 
no  right  to  know  any  thing  which 
the  record  did  not  disclose.  All 
the  Court  knew  was,  that  a  case 
had  been  laid  before  counsel  at 
some  time,  in  order  to  satisfy 
the  party  consulting  whether  his 
right  had  been  affected  by  a  ccr- 


a  schedule.    I  think  he  is 
The  first  ground  stated  for 

tain  lapse  of  time.  And  die 
ground  on  which  theprodncte 
was  resisted  appears  to  have  bcei 
the  mischief  of  diaclosing  state- 
ments confidentially  made  for  tie 
private  ease  and  sadsfaction  of 
parties. 

'•  So  far  this  dedaion  roles  AH 
a  case  lud  before  comiael  is  not 
protected,  and  must  be  disclosed. 
But  the  dedsion  does  not  rule  that 
the  disclosure  must  be  made  oft 
case  laid  before  counsel  ia  ukt- 
ence  to,  or  in  eontempUition  o(  or 
pending  the  smt  or  actiion  for  the 
purposes  of  irhtdi  the  prododkn 
is  sought. 

^  The  ease  of  Prcsfum  t.  Cmr 
would  seem  to  have  carried  te 
doctrine  of  Raidiffe  t.  AnsMs 
tills  one  but  most  material  Hep 
further,  but»  apparently,  widiODt 
intending  to  do  so;  for  one  of  die 
learned  Judges  says,  that  he  i^raei 
with  those  who  hare  expressed  ss 
opinion  that  it  should  not  be 
carried  further. 

**  There  is,  lumever,  a  dedtfoa 
of  this  Court  since  Ptettan  ?.  Or, 
by  which  I  am  ^spoeed  to  be 
gmded  upon  all  the  principles  it 
proceeds  on,  as  well  as  upon  the 
authority  of  the  noble  and  lesia- 
ed  Judge  who  framed  it,  I  mean 
the  case  of  Ht^Aet  ?.  fiMUi^pil.  I 
can  see  no  di€Seraice  between 
the  letters  there  excepted  froai 
the  order  to  produce  docnmeats, 
and  the  cases  laid  before  coon* 
seL  They  were  letters  wladi 
passed  between  the  client  and  the 
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not  producing  them  is,  that  they  are  not  public,  but  private 
documents.  Admitting,  for  the  sake  of  argument,  that 
they  are  private  documents,  still  that  appears  to  me  not  to 
form  any  ground.  Letters,  which  are  evidently  not  public 
documents,  are  constantly  ordered  to  be  produced.  Other 
documents,  which  are  also  clearly  private  documents,  are 
daily  ordered  to  be  produced.  Another  point  raised  is, 
that,  if  produced,  they  will  not  assist  the  plaintiff's  case. 
They  are  stated,  however,  to  relate  to  the  matters  in  ques- 
tion, and  it  does  not  seem  to  me  sufficient  to  say  that  they 
will  not  assist  the  plaintiff's  case.    That  must  be  matter  of 
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solidtor;  and  between  two  solici- 
tors employed  by  the  client  in  the 
pro^^ress  of  the  cause,  or  with  re- 
ference to  It  before  it  was  insti- 
tnted.    This  was  the  line  which 
Lord  Lyndhurst  drew ;   and  I  can 
see  no   diflference  between   the 
Btatements  of  a  case  in  such  cor- 
respondence, and  the  statements 
which  are  laid  before  counsel  in 
tibe  form  of  a  case  for  their  opin- 
ion.   Something  may  happen  to 
lie  kept  out  of  the  case  so  laid  be- 
fore counsel  which  was  in  the  cor- 
respondence, and  that  may  be  a 
ground  in  one  instance  for  not 
refusing  the  production  of  a  case, 
while  the  party  may  have  a  reason 
lor  refodng  the  letters.    But  that 
is  accidental,  and  cannot  affect  the 
principle;  for  it  is  clear  that  the 
case  may,  and  in  such  instances 
probably  will,  contdn  as  much 
nailer  as  the  letters  which  the 
client  cannot  safely  disclose;  and 
it  may  very  well  happen  tliat  the 
case  prepared    by    the  solicitor 
should  contuu    more    than    the 
letters. 

Vent  T.  Paeejf,  wliich  follow- 


<( 


ed  two  years    after,  though  re- 
ported next,  is  said  to  throw  a 
doubt  upon  Hughes  v.  Biddulph,  at 
least  as  far  as  regards  its  application 
to  this  question.  In  the  finit  place, 
however,  the  Vicc-Chancellor  hav- 
ing acted  upon  Hughes  v.  Biddulph 
as  regards  the  letters,  his  order  was 
appealed  from  and  affirmed.   But 
next  it  is  said,  that  a  case  laid  be- 
fore counsel  appears  incidentally 
to  have  been  produced.    The  ob- 
servations which  1  have  made  will ' 
explain  that,  for  the  party  may 
not  have  resisted  it  on  the  acci- 
dental ground  mentioned,  of  the 
letters  happening  to  contun  what 
he    was    reluctant    to    disclose, 
though  the  case  did  not.    But,  be 
that  as  it  may,  there  was  no  con- 
test as  to  the  production  of  the 
case,  and  it  was  not  decided. 

I  am  therefore,  upon  the  whole, 
of  opinion,  that  cases  laid  before 
counsel  in  the  progress  of  a  cause, 
and  prepared  in  contemplation  of 
and  with  reference  to  an  action  or 
suit,  cannot  be  ordered  to  be  pro< 
dueed  for  the  purposes  of  that  ac- 
tion or  suit.'' 


VD'ri 
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opinioiii  and  may  depend  on  the  way  in  which  they  are 
used.  Firkins  v.  Lowe  has  disposed  of  the  question;  aiid 
I  see  no  ground  to  differ  from  the  opinion  of  the  majority 
of  the  Court  in  that  case. 

Suppose  the  books  were  produced  at  the  trial  of  an  ac- 
tion at  lawy  and  it  appeared  that  some  of  the  entries  made 
in  favour  of  the  vicar  or  the  occupier,  the  Court  would 
make  some  arrangement  for  the  cause  to  stand  over  until 
the  Jury  should  have  an  opportunity  of  looking  at  the 
other  entries.  If  this  were  not  to  be  done  there  would  be 
very  great  injustice. 

Motion  granted. 


1832. 
Jan,  24th. 

Answer  taken 
offthe  file  for 
irregubrity,  one 
skin  only  out  of 
six  skins  being 
signed  by  the 
defendant.  And 
an  injunction 
being  moved  for 
on  the  answer 
being  so  taken 
off  the  file,  it 
was  granted; 
but  it  was  di- 
rected not  to  is- 
sue if  the  de- 
fendant should 
sign  all  the 
skins,  and  re- 
swear the  an- 
swer before  the 
rising  of  the 
CourL 


Lord  MoNCASTER  V.  Braithwaite. 

Mr.  STUART  moved  to  take  the  answer  off  the  file 
for  irregularity,  the  answer  being  contained  in  six  skins 
of  parchment,  of  which  one  only  was  signed  by  the  de- 
fendant. Carter  v.  Bosanquet  (a),  and  Jticoh  v.  Badger  {b), 
were  cited. 

Mr.  ChandlesSf  for  the  defendant,  opposed  the  motion, 
contending  that  this  case  varied  from  the  cases  cited,  in- 
asmuch as  it  was  a  town  cause,  and  each  skin  of  the  an- 
swer had  the  initials  of  the  Baron  before  whom  it  was 
sworn. 

The  Lord  Chief  Baron  considered  the  answer  to  be  ir- 
regular, and  directed  it  to  be  taken  off  the  file,  proposing 
to  give  the  costs  of  the  application,  if  the  plaintiff  would 
allow  the  answer  to  be  forthwith  signed,  and  treated  as  if 
it  had  been  originally  properly  filed. 


(a)M'Clel.466. 


{h)  1  Younge  &  Jerv.  166. 
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Mr.  Stuart^  for  the  plaintiff,  objected  to  this;  and,  upon 
the  answer  being  taken  off  the  file,  immediately  moved  for 
an  injunction  on  an  attachment  for  want  of  answer  (a). 

The  Lord  Chief  Baron  made  the  order,  but  directed 
that  the  injunction  should  not  issue  if  the  answer  was  pro- 
perly signed  and  re-sworn  before  the  rising  of  the  Court; 
which  was  accordingly  done. 

{a)  la  the  Court  of  Exchequer  only  requires  to  be  filled  up  by  tbc 
the  process  is  already  sealed,  and      clerk  in  Court. 


.1832. 

^ — , — ^ 
Lord 

MONCASTER 
V, 

Braituwaite. 


Lord  Foley  r.  Carlon.  Jan.  24M. 

AN  this  case,  exceptions  having  been  set  down  for  ar-  Where  cxcep- 
gument,   Mr.  Simpkinson  and  Mr.  Kenyan  Parker   for  down  for  argu- 
the  defendantSi  objected  to  the  exceptions  being  argued^  must'bc  leAed 
on  the  ground  that  the  plaintiff  had  not,  in  compliance  on  the  same 
with  the  general  order  (a)  of  the  Court,  served  a  rule  to  gumentofthe 
argue  the  exceptions  on  the  day  when  they  were  filed,  but  ihiTcfay^^of  ex- 
four  days  afterwards.  sSu^fint'h'i''- 

'  pen  after  four 

Mr.  G.  Richards^  for  the  plaintiff. — At  the  time  the  ge-  filing  of  the  ex- 
neral  order  was  made,  the  Court  heard  exceptions  three  ^^P"®"*- 
days  a  week,  but  now  only  once. 


(6)  By  a  general  order,  dated 
the  7th  May,  1794,  it  is  ordered. 
That  every  plaintiff  who  shall  take 
exceptions  to  a  defendant's  an- 
swer, shall,  on  filing  the  same, 
give  a  four  day  rule  (one  day  ex- 
clusive, the  other  inclusive,)  for 
arguing  the  same  in  Court,  on  the 
first  Tuesday,  Wednesday,  or  Fri- 
day in  Term  on  which  such  rules 


shall  expire,  provided  a  four  day 
rule  shall  expire  on  a  Tuesday, 
Wednesday,  or  Friday;  if  other- 
>vise,  a  plaintiff,  instead  of  giving 
a  four  day  rule,  shall  give  a  rule 
to  argue  the  same  on  the  firsit 
Tuesday,  Wednesday^  or  Friday, 
which  shall  happen  after  the  ex- 
piration of  four  days  from  the  day 
of  filing  such  exceptions. 
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Lord  Lyndhukst,  L.  C.  B.— If  the  nde  be  itiD  ki  force, 
then,  according  to  the  present  practice  of  the  Court  with 
respect  to  its  sittings,  the  rule  should  have  been  serred  on 
the  same  day  with  the  filing  of  the  exceptions^  to  argue 
them  on  the  day  of  exceptions  which  should  first  happen 
after  four  days  from  the  filing  of  the  exceptions. 

It  being  stated  by  the  clerks  in  Court,  that  the  rule  still 
subsisted — 

The  exceptions  were  directed  to 
stand  over. 


Feb.  25M. 

AnaffidaTh 
cannot  be  refer- 
red for  imperii- 
nence,  after  an 
a£BidaTit  in  an- 
iwer  to  it  baa 
been  filed. 


CillMELLI  V.  ChAUVET* 

xxN  affidavit  was  made  on  the  part  of  the  defendant  in 
this  cause.  The  plaintiff  filed  an  affidavit  in  answer,  whidi 
was  referred  for  impertinence.  The  plaintiff  subsequent- 
ly obtained  an  order,  referring  the  first-mentioiied  affida- 
vit also  for  impertinence* 

Mr.  Russell,  for  the  defendant,  moved  to  discharge  the 
order  for  irregularity,  on  the  ground  that  the  plaintiffs,  by 
filing  an  affidavit  in  answer  to  the  affidavit  sought  to  be 
referred,  had  waived  any  objection  to  it  in  respect  of  im- 
pertinence. 


Mr.  G.  Richards,  for  the  plaintiff. 


Motion  granted. 
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Fallowes  and  Others  r.  The  Bank  of  Enolasid*  Feb.  25th. 

On  the  9th  February,  1832,  a  disiringas  was  issiied  at  AtU^irb^m^ta 
the  suit  of  th€  plaintiffs,  and  delivered  to  the  proper  ofBoer  ^^^^  ^^  ^ 
of  the  Bank  of  England,  with  a  notice  that  it  was  to  pre-  ^^^>  ^^^ 

Of  r  gervedonthe 

▼ent  the  transfer  of  the  stock  mentioned  in  the  notice^  proper  officer, 
standing  in  the  name  of  the  defendant  in  the  books  of  the  that  it  wat  in- 
Goremor  and  Company  of  the  Bank.  "^^TtlH^ 

fer  of  the  sum 

No  bill  having  been  filed—  S^^™"' 

notice.    On  mo- 
Mr.  SimpHmon  now  movad,  that  the  distringas  might  ^^^^^^ 
be  removed  or  dischargedi  and  that  the  plaintiffs  or  their  oo  the  ground 

.1,  ,,  ,  i^       ^  1.         that  no  bill  had 

attomies  might  be  ordered  to  pay  the  costs  of  and  attending  been  aied,  it  ap- 
the  issuing  of  the  writ  of  distringas,  and  of  removing  and  ^ffid^t^that  *° 
discharging  it,  and  of  the  present  application.    And  be  l**,**^***"*^  , 

naQ  Deen  tflstieu 

dted  Scott  Y.  Bank  of  England  (a).  with  a  tiew  to 

subec^senny 
ilKng  a  Un  in 

Mr.  Sharps,  for  the  plaintiffs,  admitted  that  he  was  un-  ^^^^  ^j. 

able  to  state  the  ground  of  the  practice  with  respect  to  notinthisCoiiTt: 

writs  of  distringas  against  the  Bank,  or  how  it  had  origi-  writ  had  teen 

Dated,  but  he  rested  the  case  on  the  notoriety  of  the  prac^  ^  ^di^ 

tice.  and  the  number  of  such  writs  issued  in  every  term.  ^^ou^  <^t  not 

to  sanction,  and 
the  dUMmgoM 

In  the  course  of  the  discussion,  an  affidavit  was  read  on  widi  m^T''^^^' 
the  part  of  the  plaintiffs^  from  which  it  appeared  ^at  the 
writ  of  distringas  was  issued,  with  a  view  of  staying  the 
transfer  of  the  stock  until  a  Ull  could  be  filed  in  the 
Court  of  Chancery  $  a  proceeding  which,  on  the  part  of  the 
plaintiff*,  was  justified  on  the  ground  that  the  Court  of 
Chancery  was  at  all  times  open,  whilst  this  Court  was 
closed  during  the  circuits. 

Lord  Lyndhurst,  L.  C.  B.-**It  af^eajrs  to  me,  that,  in 
thiB  case  an  improper  use  has  been  made  of  the  writ.  It 
is  admitted  by  the  affidavit  on  the  part  of  the  plaintiff*,  that 

(a)  2  Youoge  &  Jer?.  327* 
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there  was  not  any  intention  to  file  a  bill  in  this  Courts  but 
that  the  distringas  was  issued  for  the  purpose  of  giving 
the  plaintiffs  an  advantage  in  another  Court  If  this  had 
not  been  so  stated,  I  knight  perhaps  have  considered  the 
present  to  range  within  the  ordinary  cases.  But,  with  tbis 
statement,  I  think  the  distringas  h^  been  used  for  a  pur- 
pose which  the  Court  ought  not  to  sanction. 

Without  deciding  any  general  principle,  I  shall,  under 
the  circumstances,  m^ke  an  order  in  the  same  terms  as  the 
order  in  ScoU  v.  The  Bank  of  England. 


.   Feb.  Wh.  Bainbrigge  and  Others  v.  Blair  and  Others. 

rfdii!^  Mr.  WRIGHT,  for  the  plaintiffs,  moved  for  leave  to 
▼ent  Act,  7  Geo.  substitute  the  name  of  Mr.  Siurgis,  the  present  provisional 
wbidi  enacta,  assignee  of  the  Insolvent  Debtors*  Court,  as  a  defendant 
mS^^SoT  ^  ^^'s  cause,  in  lieu  of  the  name  of  Henry  Dance,  Esq., 
.dt^orberemov-  the  late  provisional  assignee.    - 

cd,  or  a  new  aa-  *  ®  •  r    u 

rignee  ihaU  be        He  grounded  his  application  on  the  26th  section  of  tbe 
Mtio^-or  i5t      *^ct  (a);  and  referred,  as  an  authority  for  the  gurpose,  to  a 

shall  be  abated, 

but  the  Court, - 

on  suggestion  of  such  death  or  removal  and  n?w  appointment,  may  allow  the  name  or  ntaw 

of  the  surviving  or  new  assignee  or  assignees  to  be  substituted  in  the  place  of  the  former,  applies 

only  to  cases  m  which  the  assignee  is  the  plaintiff,  and  not  where  he  is  a  defendant,  and  does  not 

authome  the  substitution  of  the  name  of  the  new  provisional  assignee  in  lieu  of  the  former  piwi- 

siooal  assignee  of  the  CourC 


(a)  7  Geo.  4,  c.  57,  8. 26,  "  And 
be  it  further  enacted,  that  when- 
ever any  such  assignee  or  assignees 
shall  die  or  be  removed,  and  a  new 
assignee  or  assignees  shall  be  ap- 
pointed in  pursuance  of  the  provi- 
sions of  this  act,  no  action  at  law 
or  suit  in  equity  shall  he  thereby 
abated;  but  the  Court  in  which 
any  action  or  suit  is  depending 
may,  upon  the  suggestion  of  such 


death  or  removal,  and  new  ap- 
pointment, allow  the  name  or 
names  Of Ihe  surviving  or  new  af- 
signee  or  assij^nees  to  be  substi- 
tuted in  the  place  of  the  former; 
and  such  action  or  siut  shall  be 
prosecuted  in  the  name  or  names 
of  the  said  surviving  or  new  as- 
signee or  assignees,  in  the  same 
manner  as  if  he  or  they  bad  orig- 
inally commenced  the  same.** 
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late  case  of  Gilchrist  v.  Ponten  (a),  in  which  a  similar  order 
had  been  made  by  the  Vice-Chancellor. 

Lord  Lyndhurst^  L.  C.  B. — The  section  appears  to 
me  to  apply  only  to  the  case  of  the  provisional  assignee  be- 
ing the  plaintiff,  and  not  where  he  is  a  defendant;  the 
language  used  throughout  applies  to  the  commencing  and 
prosecuting,  and  not  defending  of  any  suit 


1832. 


Bainbrigge 

9. 

Blair* 


Mr.  Hayter,  amicus  curia. — In  a  late  case  the  Vice 
Chancellor  considered  the  section  to  apply  to  the  case  of 
the  provisional  assignee  being  either  plaintiff  or  defendant. 
But  the  Lord  Chancellor  has  lately  decided  that  the  clause 
in  the  bankrupt  act  (6),  which  is  precisely  in  the  same 


(a)  The  foUowing  is  a  copy  of 
the  order  referred  to — 
^ce-ChaDcellor — Friday  ^ISih  Jar 

nuary,  1832. 
Between  James  Gilchrist  and  Mi- 
chael Oppenhaniy  plaintiffs ;  John 
Ponten,  Andrew  Rolloy  and 
Henry  Dance,  defendants. 
This  cause  coming  on  this  pre- 
sent day  to  be  heard  before  this 
Court,  in  the  presence  of  counsel 
on  both  sides;  and  it  being  sug- 
gested to  the  Court  that  Henry 
Dance  was  made  a  party  to  this 
suit  as  the  provisional  assignee  of 
the  insolvent  debtors  in  England, 
and  has  since  been  removed  from 
bis  smd  office,  and  that  Samuel 
Sturgis  has  been  appointed  such 
provisional  assignee  in  the  place 
and  stead  of  the  said  Henry  Dance 
— this  Court  doth  order  that  the 
name  of  the  said  Samuel  Sturgis  be 
substituted  for  the  name  of  the 
sud  Henry  Dance,  in  all  future 
proceedings  in  this  cause,  pursu- 
ant to  the  statute  in  that  case  made 


and  provided.  And  it  is  ordered, 
that  the  said  Samuel  Sturgis  be 
duly  served  with  a  copy  of  this 
order.  And  it  is  ordered,  that 
this  cause  do  stand  over  until  the 
said  Samuel  Sturgis  has  been  so 
served. 

(6)  6  Geo.  4,  c.  16,  s.  7—"  And 
be  it  enacted.  That,  whenever  an 
assignee  shall  die,  or  a  new  as- 
signee or  assignees  shall  be  chosen 
as  aforesaid,  no  action  at  law  or 
suit  in  equity  shall  be  thereby 
abated,  but  the  Court  in  which  any 
action  or  suit  is  depending  may, 
upon  the  suggestion  of  such  death 
or  removal  and  new  choice,  allow 
the  name  of  the  surviving  or  new 
assignee  or  assignees  to  be  substi- 
tuted in  the  place  of  the  former; 
and  such  action  or  suit  shall  be 
prosecuted  in  the  name  or  names 
of  the  said  surviving  or  new  as- 
signee or  assignees,  in  the  same 
manner  as  if  he  or  they  had  orig- 
inally commenced  the  same.** 
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words,  applies  only  to  cases  in  which  the  assignee  is  plaio- 
«.  The  motion  was  refused. 

Blair. 


(a)  On  inqmry  this  appears  to 
have  been  a  mistakey  no  such  point 
having  been  decided  by  the  pre- 
sent Lord  Chancellor.  Bnt  the 
question  having  occoired  before 


Lord  Lyndkwrtt,  when  Lord  ChiB- 
cellor,  his  Lordslup  on  that  occt- 
aon  expressed  the  same  opnioD 
as  in  the  present 


MEMORANDUM. 

In  Trmiiy  vacation,  PhilUp  WiUiams,  Henry  WilUm 
Tancred,  FrameU  Ludlow  Holi,  aqd  Charles  Rdkr, 
Esquires,  were  app<Hnted  his  Majesty's  Counsel  learned 
in  the  law. 
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The/oUotring  Orders  regulating  the  Practice  of  the  Court 
with  respect  to  Costs  in  certain  cases^  have  lately  been 
made* 

Whereas  it  b  expedient  that  the  present  practice  of 
the  Court,  with  reference  to  costs  in  the  cases  aflermen- 
tionedy  should  be  altered :  It  is  therefore  hereby  ordered — 

I.  That,  if  a  party  give  notice  of  motion,  and  does  not 
move  accordingly,  he  shall,  when  no  affidavit  is  filed,  pay 
to  the  other  side  forty  shillings  costs  upon  the  production 
of  the  notice  of  motion.  But,  when  an  affidavit  (a)  is  filed 
by  either  party,  the  party  giving  such  notice  of  motion,  and 
not  moving,  shall  pay  to  the  other  side  costs  to  be  taxed 
by  the  Master,  unless  the  Court  itself  shall  direct,  upon 
the  production  of  the  notice  of  motion,  what  sum  shall  be 
paid  for  costs;  and  the  motion  of  which  notice  has  been 
so  given,  shall  not  be  renewed  till  the  costs  of  the  former 
motion  be  paid. 

II.  That,  in  all  cases  where  stated  costs  are  payable,  on 
taxation  of  the  costs  of  the  cause,  the  costs  necessarily  and 
properly  incurred  by  the  proceeding  shall  be  allowed,  de- 
ducting therefrom  the  stated  costs  which  may  have  been 
paid,  according  to  the  course  of  the  Court. 

III.  That,  in  all  cases  where  the  subpoena  for  costs  is- 
sues, such  subpoena  shall  direct  the  costs  to  be  paid  to  the 

(a)  This,  of  course,  does  not  apply  to  a  mere  affidavit  of  service  of 
the  notice  of  motion. 
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1832.        parties^  or  to  the  bearer  of  the  writ ;  and  it  shall  not  be 
Reouljb       necessary  for  the  person  serving  the  subpcsna^  and  making 
GcNERALEs.    the  demand  of  payment^  to  be  authorized  by  power  of  a^ 
torney  to  make  such  demand. 

That  all  the  foregoing  orders  shall  take  effect,  in  all 
cases  that  may  occur,  from  and  after  the  first  day  of 
next  Easter  Term. 

February  28M,  1832. 
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Robert  Jackson,  and  the  Right  Honorable  William,         1831. 

Earl  of  Lonsdale  ;  Plaintiffs.  ^^&  ^^' 

Jonathan  Douglas  and  Isaac  Harden;  Defendants.  June 9, 

JKY  an  act  of  Parliament,  passed  in  the  year  1813,  in-  Amodusofio*. 
titled  *'An  Act  for  inclosing  lands  in  the  Township  of  abUtoan'im/' 
Brighanh  in  the  Manor  of  Fiv€  Towns  with  Eaglesfield,  f^Xu'lf  in  the* 
in  the  County  o{  Cumber  land  y'  after  reciting  {inter  aUa)  tithes  of  a  fa?  m, 
that  the  Right  Honorable  fVilliam,  Earl  of  Lonsdale,  was  wereappurte- 
the  lay  rector,  or  impropriator,  of  the  parish  of  Brigham,  ^mmon!*hi*fwo 
and  as  such  entitled  to  the  great  and  small  tithes,  or  pre-  »«yerai  town- 
scriptions  in  lieu  tliereof,  and  to  other  ecclesiastical  dues  Under  an  incio- 
within  the  township,  and  that  Humphrey  Senhouse  and  which^thc** 


im- 


divers  other  persons  were,  or  claimed  to  be,  entitled  to  P«>P"ator  wa8  a 

■^  '  party,  the  com- 

rights  of  common  upon  the  said  commons  or  waste  grounds,  mon  lands  in 
in  respect  of  certain  messuages,  tenements,  lands,  or  other  s,  were  incllL- 
hereditaments  within  the  township.     It  was  thereby  en-  ^en^ts  made^t 
acted,   among    other  things,  that  the  said  commons  or  theimpropn- 
waste  grounds  in  the  said  township  of  Brigham  should  be  all  tithes, 


mo- 


divided,  allotted,  and  inclosed,  and  that  John  Huddleston,  fi^%P„d^",r 
therein  named,  should  be  the  commissioner  for  such  pur-  to^ary  pay- 

*    ,       ments.     The 

pose.     And  it  was  thereby  further  enacted,  that  the  said  act  directed,  that 

commissioner  should  set  out,  allot,  and  appoint,  unto  and  ments  should  be 

for  the  impropriate  owner  of  the  said  tithes  for  the  time  "ro^^riito^r***!!"' 

being,  for  ever,  so  much  of  the  said  commons  or  waste  tithes,  moduses, 

grounds,  within  or   belonging   to  the  said   township,  as  and  customary 

should,   in  the  judgment  of  the   said   commissioner,   be  Jhouid"wse 

deemed  equivalent  to,  and  full  recompense  and  satisfac-  *"*!  ^  f***"  ^^^' 

*  ^       *  ^  extinguished. 

tion  for,  all  tithes  of  corn  and  grain,  due,  owing,  or  be-  Byacontem- 

t         •         ,  1*  •   ^  r  •I/*  •  poraneous  act, 

longing  to  such  impropriator  as  aforesaid,  tor  or  in  re-  to  which  the 

impropriator 
was  not  a  party, 
the  common  lands  in  the  township  of  C.  were  also  inclosed: — field,  that,  the  impropriator  being 
only  entitled  to  a  modus  in  respect  of  the  farm  and  the  commons  appurtenant,  and  the  modus 
faaTing  been  eYtinguuhed  under  the  provisions  of  the  first-mentioned  act,  he  was  not  entitled  to 
tithes  of  the  allotments  made  in  respect  of  the  farm  under  the  other  act. 

VOL.  I.  £  E 
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1833.         spect  of  tlie  several  old  inclosures  within  the  said  town- 

Jackson       ship  of -BrfgAaw,  computing  the  value  of  such  tithes  at 

f*  the  clear  yearly  sum  of  155/.;  and  should  also  set  out, 

Douglas.  h  . 

allot,  and  appoint,  unto  and  for  the  said  impropriator,  so 
much  of  the  said  common  and  waste  grounds  belonging  to 
the  said  township  of  Bfigham  as  should,  in  the  judgment 
of  the  said  commissioner,  be  deemed  equivalent  to,  and 
a  full  recompense  and  full  satisfaction  for,  all  small  tithes, 
nioduses,  prescriptions,  and  other  ecclesiastical  dues, 
{Easier  offerings,  mortuaries,  and  surplice  fees  only  ex- 
cepted,) due  and  payable  to  the  said  impropriator  as 
aforesaid,  for  and  in  respect  of  the  said  old  inclosures,  and 
other  the  ancient  messuages,  lands,  and  tenements  then 
already  inclosed  within  the  said  township,  and  entitled  to 
right  of  common  in  the  said  commons  and  waste  grounds, 
and  which  were  then  subject  and  liable  to  the  payment  of 
such  small  tithes  in  kind,  or  of  any  such  moduses,  pre- 
scriptions,  or  ecclesiastical  dues,  as  aforesaid;  and  that 
the  said  commissioner  should  also  cause  the  said  allot- 
ments to  be  well  and  sufficiently  ring-fenced,  in  such  man- 
ner as  he  should  direct;  and  it  was  provided,  that  the  said 
several  allotments  so  to  be  given  in  exchange  for  the 
tithes,  moduses,  prescriptions,  and  other  ecclesiastical 
dues»  except  as  before  excepted,  payable  in  respect  of  the 
said  ancient  inclosures,  messuages,  lands,  and  tenements, 
and  the  expense  of  ring-fencing  such  allotments,  should 
be  deducted  from  the  several  shares  of  common  to  which 
the  said  premises  respectively  would  be  entitled,  in  pro- 
portion to  the  value  of  the  tithes^  moduses,  prescriptions, 
and  other  ecclesiastical  dues  to  which  such  premises  were 
respectively  liable  and  subject.  And  it  was  further  en- 
acted^  that  the  said  commissioner  should  also  set  out^  al- 
lot, and  appoint,  to  and  for  the  said  impropriate  owner  of 
the  said  tithes,  and  the  future  impropriate  owners  of  the 
said  tithes  for  the  time  being,  for  ever,  so  much  and  such 
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V. 

Douglas. 


other  part  of  the  said  commons  and  waste  grounds  as         ^832. 
should,  in  the  judgment  of  the  said  commissioner,  be  equal      jackson 
to  one-eighth   part  of  such  portions   of  such  commons 
and  waste  grounds,  remaining  after  the  setting  out  of 
the  public  highways,  watering-places,  quarries,  sand  and 
gravel  pits,  and  other  allotments,  therein  mentioned,  as 
should  be  set  out  and  allotted  to  the  said  lord  of  the  said 
manor,  and  to  the  several  proprietors  and  other  persons 
entitled    thereto  in   respect   of  their  ancient  inclosures 
liable  to  render  a  payment  of  tithes  in  kind,  as  and  for  a 
full  recompense  and  satisfaction  for  all  tithes  and  other 
ecclesiastical  dues  {Easter  offerings,  mortuaries,  and  sur- 
plice fees  only  excepted)  which  could  or  might  thenceforth 
arise  out  of  or  from  the  several  allotments  of  the   said 
commons  and  waste  grounds  within  the  said  township  of 
Brigham,  to   be  made  to  the  lord  of  the  said  manor, 
and  the  said  proprietors  or  persons  entitled  thereto,  and 
who  would  have  been  liable  to  the  payment  of  tithes  in 
kind  in  respect  thereof;   and  it  was  provided,   that   all 
the  outermost  or  ring-fences,  which  should  inclose  the  al- 
lotments to  be  set  out  unto  and  for  the  said  impropriator 
for  the  time  being,  in  lieu  of  the  tithes  and  ecclesiastical 
dues  of  the  said   commons  and  waste   grounds  thereby 
authorized  and  directed  to  be  inclosed,  but  not  of  the  old 
inclosures,  and  as  should  not  be  liable  or  directed  to  be 
repaired  by  the  owners  of  the  lands  adjoining  thereto, 
should  by  the  said  commissioner  be  first  made  well  and 
sufficiently,  and  in  such  a  manner  as  the  said  commissioner 
should  direct;  the  charges  and  expenses  whereof  should  be 
raised  and  paid  in  the  same  manner  as  the  public  charges 
and  expenses  of  inclosing  the  said   commons  and  waste 
grounds  were  thereby  directed  to  be  raised  and  paid ;  but 
that  all  the  said  fences  should,  after  the  first  making  and 
erecting  thereof,  at  all  times  for  ever  thereafter,  be  main- 
tained, repaired,  preserved,  and  kept  in  good  and  suffi- 
cient repair,  by  and  at  the  expense  of  the  said  inipropri- 

E  £2 


S9l  EQUITY  CASES  IN  THE 

1832.        ator  for  the  time  being.    And  it  was  further  enacted,  that 
.  all  tithes,   moduses,  prescriptions,  and  compositions  for 

V.  tithes,  and  all  other  ecclesiastical  dues  and  payments  what- 

soever (mortuaries,  Easter  offerings,  and  surplice  fees  only 
excepted)  as  well  for  or  in  respect  of  the  several  old  in- 
closures,  and  other  the  ancient  messuages,  lands,  and  te- 
nements within  the  said  township  of  Brigham,  as  also  for 
or  in  respect  of  the  said  commons  and  waste  grounds  there- 
by directed  to  be  divided  and  inclosed,  should,  on  theSnd 
of  February  next  after  the  several  allotments  to  be  made 
in  lieu  of  such  tithes,  moduses,  prescriptions,  compositions, 
and  other  ecclesiastical  dues  and  payments,  should  hafe 
been  set  out  and  ring-fenced,  as  thereinbefore  directed, 
cease  and  be  for  ever  extinguished,  and  be  no  longer  paid 
or  payable. 

By  a  contemporaneous  act,  intitled  ''An  Act  for  inclos- 
ing Lands  in  the  Borough  and  Township  of  Cockermovtk^ 
in  the  County  of  Cumberland,*^  after  reciting,  among  other 
things,  that  the  said  Humphrey  Senhouse,  and  divers  other 
persons,  were,  or  claimed  to  be,  entitled  to  right  of  common 
upon  the  said  commons  and  waste  grounds,  or  some  part  or 
parts  thereof,  in  respect  of  certain  messuages,  tenements, 
lands,  and  hereditaments,  it  was  thereby  enacted,  (among 
other  things),  that  the  said  commons  and  waste  grounds 
should  be  divided,  allotted,  and  inclosed,  in  manner  there- 
in mentioned ;  and  that  the  said  John  Huddleston  and  Bi- 
chard  Atkinson,  therein  named,  should  be  the  commis- 
sioners for  dividing,  allotting,  and  inclosing  the  same. 

Humphrey  Senhotise,  at  the  passing  of  the  acts,  was 
seised  in  fee  of  an  estate  called  the  Fitz  Estate,  situate  in 
the  township  of  Brigham.  The  Fit«  Estate  had  appur- 
tenant to  it  a  right  of  common,  not  only  on  the  commons  or 
waste  grounds  in  the  township  of  Brigham,  but  also,  as  it 
was  alleged,  on  the  commons  or  waste  grounds  of  the 
township  of  Cockermouth. 

A  modus  of  1 0*.  was  payable  to  the  rector  of  the  parish  of 
Brigham  for  the  time  being,  for  and  in  lieu  of,  and  as  a  full 
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satisfaction  for,  ali  and  singular  the  tithes,  both  great  and         1832. 
small,  of  the  said  Fitx  Estate  and  its  appurtenances.  ,       ^^ 

Henry  Senhouse  sent  in  to  John  Huddleston,  the  sole  ^ 

commissioner  for  dividing  and  allotting  the  common  lands 
in  Brigham,  a  claim  in  writing,  dated  the  14th  day  of 
July,  1813,  to  the  following  effect:— "To  Mr.  John 
Huddleston,  the  commissioner  appointed  by  Act  of  Par- 
liament for  inclosing  lands  in  the  township  of  Brigham, 
in  the  manor  of  five  Towns  with  Eaglesfield,  in  the 
county  of  Cumberland.  I,  Humphrey  Senhouse,  Esq.,  do 
hereby  claim  to  be  entitled  to  a  right  of  common  in  and 
upon  the  commons  and  waste  grounds  intended  to  be  in- 
closed by  the  said  act,  in  respect  of  a  freehold  and  tithe- 
free  messuage  and  tenement,,  and  several  closes  or  parcels 
of  ground,  situate  at  Fitx,  in  the  township  of  Brigham 
aforesaid,  in  the  occupation  of  myself  and  of  Henry  Ro- 
binson, William  Sewell,  John  Grave,  Joseph  Scott,  John 

Brown,  J Taylor,  Richard  Smith,  Joseph  Allason, 

and  Joseph  Bell,  as  my  tenants  or  farmers,  containing  to- 
gether, by  estimation,  sixty-five  acres,  or  thereabouts;  and 
also  in  respect  of  certain  other  freehold  and  tithe-free  mes- 
suages, water  cum -mill,  and  lands,  situate  at  i^i7;ir  aforesaid, 
in  the  said  township  of  Brigham,  containing,  by  estimation, 
sixteen  acres  of  land,  or  thereabouts,  in  the  occupation  of 
Messrs.  Stoddart,  as  farmers  thereof;  I  also  claim  that 
my  allotments  in  respect  of  my  said  messuages,  tenements, 
water  corn-mill,  and  lands,  shall  be  exempt  from  the  pay- 
ment of  all  and  all  manner  of  tithes,  and  from  all  and  every 
deduction  or  abatement  to  make  up  any  allotment,  which  ^ 

you,  by  virtue  of  the  said  act,  are  authorized  to  make  to 
the  £arl  of  Lonsdale,  as  lay  rector  or  impropriator  of  the 
said  township,  either  in  respect  of  the  tithes  o^  the  old 
inclosures,  or  of  the  tithes  of  the  commons  now  to  be 
inclosed,  except  for  my  proportion  of  the  sum  of  10^., 
which  I  pay  yearly  to  the  Earl  of  Lonsdale,  as  a  pre- 
scription, in  lieu  of  all  and  ali  manner  of  tithes  arising 
from  my  said  messuages,  tenements,  and  lands;   I  also 
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1832.         claim,  for  tlie  reason  aforesaid,  that  my  said  allotment  or 

Jackson       aHotments  shall  be  exempt  from  contributing  any  part, 

»•  share,  or  proportion,  of  the  expenses  which  will  be  incurred 

Douglas. 

in  ring-fencing  the  allotments  to  be  made  to  the  Elarl  of 
Lonsdale 9  as  such  lay  rector  as  aforesaid ;  I  also  claim  an 
allotment  in  respect  of  certain  other  freehold  lands,  si- 
tuate in  the  township  of  Brigham,  containing,  by  estima- 
tion, twenty-three  acres,  or  thereabouts,  in  the  occupation 
of  myself,  and  of  Joseph  Harrison  and  John  Griiv^,  asmy 
tenants  or  farmers.     Dated  the  1 4th  of  July,  1813. 

Humphrey  Senhouse!* 


it 


John  Huddleston,  in  pursuance  of  the  first^mentioned 
act,  made  his  award  in  1819;  and  be  allowed  the  said 
Humphrey  Senhouse's  claim  to  its  full  extent,  without 
any  objection  having  been  made  thereto,  either  by  the 
Earl  of  Lonsdale,  as  the  impropriate  rector,  or  by  aoy 
other  person  interested  in  the  division  and  allotment  of 
the  commons  and  waste  grounds  in  the  township  of 
Brigham;  and  the  said  John  Huddlesion,  in  and  by  his 
award,  allotted  to  the  Earl  of  Lonsdale,  as  such  rec- 
tor as  aforesaid,  a  certain  plot  or  parcel  of  land,  marked 
G2,  in  the  map  or  plan  to  the  said  award  annexed,  con- 
taining one  hundred  and  thirty-four  acres,  one  rood,  and 
three  perches,  as  a  full  recompense  and  satisfaction  for  all 
tithes  of  corn  and  grain,  due  and  owing  and  belonging  to 
him  the  said  Earl  of  Lonsdale,  as  the  impropriate  owner 
of  the  aforesaid  tithes,  for  and  in  respect  of  the  several 
old  inclosures  within  the  township  of  Brigham,  having 
computed  the  value  of  such  tithes  at  the  clear  yearly  sum 
of  155/.,  as  he  was  directed  by  the  act;  and  the  said 
commissioner  also  further  awarded,  allotted,  and  appoint- 
ed, unto  and  for  the  Earl  of  Lonsdale,  his  heirs  and 
assigns,  one  plot  or  parcel  of  land,  in  the  said  map  or 
plan  marked  No.  62,  containing  ten  acres  and  thirty-two 
perches,  and  in  the  schedule  of  allotments  annexed  to  the 
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said  award  more  particularly  mentioned  and  described,         lBd2. 
being,  in  his,  the  said  commissioner's,  judgment,  equi-       jackson 
valent  to  a  full  recompense  and  satisfaction  for  all  small  «. 

tithes,  moduses,  prescriptions,    and    other   ecclesiastical 
dues  {Easier  offerings,  mortuaries,  and  surplice  fees  only 
excepted)  due  and   payable  to  the   Earl  of  Lonsdale^  as 
impropriator  as  aforesaid,  for  and  in  respect  of  the  said 
old  inclosures,  and  other  the  ancient  messuages,  lands,  and 
tenements  already  inclosed  within  tlie  said  township,  and 
entitled  to  right  of  common  in  the  said  commons  and  waste 
grounds,  and  which  were  then,  or  theretofore  were,  liable 
to  and  subject  to  the  payment  of  such  small  tithes  in  kind, 
or  of  any  such  moduses,  prescriptions^  or  ecclesiastical 
dues  as  aforesaid.     And  the  said  John  Huddleston  there- 
by stated,  that  he  had  caused  the  said  allotments  so  set 
out,  allotted,  and  appointed  to  and   for  the  said  Earl  of 
Lonsdale^  as  aforesaid,  to  be  well  and  sufficiently  ring- 
fenced,  as  in  and  by  the  act  he  was  directed.    And  the  said 
John  Huddleston  did  also  further  award,  set  out,  allot, 
and  appoint,  to  and  for  the  said  Earl  of  Lonsdale^  his 
heirs  and  assigns,  one  other  plot  or  parcel  of  land,  in  the 
map  or  plan  marked  No.  6^,  containing  fifty-eight  acres 
and  thirty-two  perches,  and  in  the  said  schedule  of  allot- 
ment more  particularly  mentioned  and  described,  being, 
in   his  judgment,  equal   to   one-eighth  part  of  the  said 
commons  and  waste  grounds,  as  and  for  a  full  recom- 
pense and  satisfaction  for  all  tithes,  moduses,  prescriptions, 
and  other  ecclesiastical  dues  {Easter  offerings,  mortuaries, 
and  surplice  fees  only  excepted)  which   could  or  might, 
after  the  execution  of  the  said  award,  accrue  out  of  or 
from  the  several  allotments  of  the  said  commons  and  waste 
grounds  within  the  said   township  of  Brigham^  thereby 
made  to  the  Earl  of  Egremoni^  the  lord  of  the  said  ma- 
nor o{  Five  Towns  with  Eaglesjield,  and  the  several  other 
proprietors  or  persons  entitled  thereto,  and  in  the  sche- 
dule of  allotments  annexed  to  the  said  award  mentioned, 
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1832.         and  who  would   have  been  liable  to  the  payment  of  the 
T  tithes  in  respect  thereof. 

Jackson  '■ 

V.  The  said  John  Huddleslon  by  his  award  also  allotted  to 

Humphrey  Senhouse,  in  lieu  of  his  said  right  of  common 
nppurtenant  to  the  said  Fitz  Esiate,  upon  the  commons 
and  waste  grounds  in  the  township  of  Brighamj  twenty- 
eight  acres,  three  roods,  twenty-four  perches. 

Humphrey  Senhouse  also  made  a  claim  before  the  said 
John  Huddleslon  and  Richard  Atkinson^  as  commissioners 
under  the  Cockermouth  Act,  for  an  allotment  in  lieu  of 
his  right  of  common  in  respect  of  the  said  Fitx  Estate^ 
on  the  common  and  waste  grounds  in  the  township  of 
Cockermouth. 

This  claim,  being  disputed,  was  tried  in  a  feigned  issue, 
in  the  manner  prescribed  by  the  act,  and  a  verdict  was 
found,  on  the  trial  of  such  issue,  for  the  said  Humphrey 
Senhouse,  thereby  establishing  his  title  to  a  right  of  com- 
mon, in  respect  of  the  Fit«  Estate^  upon  the  commons 
and  waste  lands  in  the  township  of  Cockermouth. 

In  pursuance  of  the  verdict,  John  Huddlesi€m  and  jRi- 
chard  Atkinsouy  as  the  commissioners  under  the  secondly 
mentioned  act,  allotted  to  Humphrey  Senhouse,  in  lieu  of 
his  right  of  common  upon  the  commons  and  waste  grounds 
in  the  township  of  Cockermouth,  as  appurtenant  to  the 
Filz  Estate^  an  allotment  of  fifty-six  acres,  three  roods, 
and  thirty  perches. 

The  bill  was  filed  by  the  Earl  of  Lonsdale,  as  impro- 
priate rector,  and  Robert  Jackson,  as  his  lessee,  and  as 
such  claiming  to  be  entitled  to  all  tithes,  great  and  small, 
within  the  rectory  or  parish  of  Brigham,  against  the  de- 
fendants, as  occupiers  of  lands  belonging  to  Humphrey 
Senhouse,  in  the  township  of  Cockermouth,  within  the 
parish  of  Brigham;  and  which  lands  the  bill  stated  to 
have  been  formerly  part  and  parcel  of  a  waste  or  common 
called  Cockermouth  Common,  which  had  been  some  years 
since  inclosed,  and  allotments  made  to  the  persons  claim* 
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ing  riglitii  of  common;  but  to  which  Act  the  plaintiff,  the         1832. 
Earl  of  Lonsdale,  who  was  at  that  time  the  impropriate       T""'^' 

'  .  Jackson 

rector,  was  no  party;  for  an  account  and  satisfaction  of  the  v- 

tithes  of  corn,  grain,  hay,  and  agistment,  from  the  year 
1828.  The  bill  denied  the  existence  of  any  modus  for  the 
FUz  Estate,  and  charged,  that  it  any  modus  existed,  it  was 
payable  in  lieu  of  the  tithes  arising  upon  the  premises  at 
Htz  only,  and  not  in  respect  of  tithes  arising  upon  the 
common.  That  the  premises  at  Fit«  were  not  situate  in 
Cockermouthf  but  in  the  township  of  Brigham  ;  and  that 
the  owners  of  the  premises  at  Fitz  were,  in  right  of  such 
premises,  entitled  to  commonable  rights  over  certain  wastes 
in  the  township  o(  Brigham;  and  that  upon  the  inclosurc 
of  such  last-mentioned  wastes,  certain  allotments  were 
made  thereout  in  lieu  of  such  rights  of  common ;  and  that 
the  wastes  in  the  township  of  Cockermouth  were  totally 
distinct  from  those  in  the  township  of  Brigham  ;  and  that 
the  owners  or  occupiers  of  the  premises  at  Fitz  never  ex- 
ercised any  rights  of  common  over  the  wastes  in  the  town- 
ship of  Cockermouth.  That  the  wastes  in  both  townships 
lied  contiguous  to  each  other,  and  were  not  separated  by 
fences  or  otherwise,  although  the  boundaries  of  each  were 
well  known  and  ascertained;  and  that  the  township  of 
Cockermouth  was  a  distinct  chapelry,  and  did  not  contri- 
bute to  the  repairs  of  the  parish  church  o{ Brigham,  which 
the  other  townships  did. 

The  defendants,  by  their  answer,  admitted  the  plain- 
tiff, the  Earl  of  Lonsdale,  to  be,  and  to  have  been  at 
the  time  of  the  passing  of  the  two  Acts  of  Parliament^ 
seised  of  or  entitled  to  the  impropriate  rectory  of  the  pa- 
rish of  Brigham.  The  defendants,  after  stating  the  in- 
closure  acts,  and  the  proceedings  under  them,  contended, 
that  the  allotment  of  ten  acres  and  thirty-five  perches 
was  made  to  the  Earl  of  Lonsdale  under  the  Brigham 
Act  as  such  rector  as  aforesaid,  as  an  equivalent  and 
full  satisfaction  for  all  small  tithes,  moduses,  prescriptions. 
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1832.        and  other  ecclesiastical  dues  {Easter  ofTerings^  mortuaries, 

'Jackson       *"^  surplice  fees  only  excepted)^  and,  among  other  mo- 

«•  duses^  for  the  modus  of  10^.,  payable  for  the  said  Fiix  Em- 

Douglas.       ^   ^  ,.  ni-  nin. 

tate  and  its  appurtenances,  for  and  m  respect  of  the  old  in« 
closures  and  other  the  ancient  messuages,  lands,  and  tene- 
ments already,  at  the  time  when  the  Brigham  Act  was  pass- 
ed, inclosed  within  the  township  of  Brigham,  and  entitled 
to  right  of  common  in  the  said  commons  and  waste  grounds 
in  the  last-mentioned  township,  and  which  at  the  time  of 
passing  the  Brigham  Act  were  liable  and  subject  to  the 
payment  of  small  tithes  in  kind,  or  of  any  such  moduses, 
prescriptions,  or  ecclesiastical  dues  as  were  mentioned  in 
the  Brigham  Act;  and,  that  the  said  allotment  of  ten  acres 
and  thirty- two  perches  having  been  made  to  the  impro- 
priate rector,  the  modus  of  lOs.  theretofore  payable  for 
the  Fiiz  Estate  and  its  appurtenances,  ceaaed  under  and 
by  virtue  of  the  act  to  be  payable,  and  the  same  had  ac- 
cordingly never  been  paid  since  the  making  of  the  award. 
They  also  insisted  that  the  allotment  made  to  Humphrey 
Senhouse^  under  the  Brigham  Act,  was  made  with  refer- 
ence to  the  circumstance,  that,  previously  to  the  passing  of 
that  act,  all  the  tithes  of  the  right  of  common  appur^ 
tenant  to  the  said  Fit»  Estate  were  covered  by  the  said 
modus  of  \0s.;  and  they  insisted  that  the  extinguish- 
ment of  the  modus  by  the  allotment  of  ten  acres  and  thirty- 
two  perches,  being  made  to  the  Earl  of  Lonsdale  in  lieu 
thereof  (amongst  other  moduses  as  aforesaid),  was  an  ex- 
tinguishment thereof,  not  only  as  to  the  said  old  inclosures 
called  the  Fitz  Estate^  but  of  all  the  tithes  both  great  and 
small  of  all  allotments  made  and  to  be  made  in  lieu  of  all 
right  of  common  appurtenant  to  the  said  Fitz  Estate,  with- 
in the  said  parish  of  Brigham^  not  only  within  the  said 
township  of  Brigham^  but  also  within  the  said  township  of 
CockermotUh. 

They  also  submitted  and  insisted  that  the  modus  of  10«. 
having  been  payable  and  paid  until  the  extinguishment  there* 
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of,  in  lieu  of  all  the  tithes  of  the  said  Fiiz  Estate  and  its  ap-         1^^- 
purtenances,  covered  the  right  of  common  upon  the  commons       j  ackson 
and  waste  grounds  in  the  township  of  Cockermouth^  appurte-  *• 

nant  to  the  Fitx  Estate,  and  all  the  tithes  thereof;  and  that 
the  Earl  of  Lonsdale  having  received  the  full  value  of  the 
modus  in  land,  and  the  modus  having  become  altogether  ex- 
tinguished, or  having  ceased  to  be  payable  under  the  Brig- 
ham  Act,  the  allotment  of  fifty-six  acres,  three  roods,  and 
thirty  perches,  was  free  from  the  payment  of  all  tithes, 
both  great  and  small;  and  that  the  defendants,  who  occu- 
pied the  greater  part  thereof,  were  not  liable  to  the  pay- 
ment of  any  tithes  whatever  on  account  thereof.  They 
denied  that  the  plaintifis  or  either  of  them  since  the  pass- 
ing of  the  acts  of  Parliament,  had  been  entitled  to  tithes 
of  any  tithable  matters  within  the  said  township,  so  far  as 
the  lands  in  the  occupation  of  the  defendants  were  con- 
cerned, or  any  compensation  or  composition  for  the  same; 
but,  so  far  as  regarded  the  tithable  places  within  the  said 
township,  except  as  aforesaid,  they  believed  that  the  Earl 
of  Lonsdale f  or  his  lessee,  was  entitled  to  take  the  tithes 
thereof,  both  great  and  small,  or  some  of  them. 

Evidence  was  entered  into  on  both  sides. 

The  plaintifis  proved  by  the  evidence  of  several  wit- 
nesses, that  there  was  no  fence  or  barrier  to  mark  the 
boundaries  of  the  commons  of  Brigham  and  Cockermouiht 
but  that  they  lay  open  to  each  other.  The  plaintiffs 
also  proved,  that  Cockermouth  was  a  dbtinct  chapelry 
within  itself,  not  contributing  to  the  repair  of  the  mother 
church  at  Brigham,  and  that  several  of  the  other  townships 
did  contribute  thereto. 

The  defendants  proved,  by  collectors'  books,  the  receipt 
of  the  10^.  as  a  modus  for  the  Fitz  Estate,  from  the  year 
1755  down  to  the  year  1813.  They  also  proved  by  several 
witnesses  the  non-payment  of  tithes  in  and  for  the  Fttz 
Estate.  They  likewise  proved  the  awards  and  the  pro- 
ceedings under  (he  Inclosure  Acts,  the  identity  of  the  lands 
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occupied  by  the  defendants  with  those  allotted  to  Htmh 

Jacksoh      P^^^y  Senhouse,  under  the  Cockermouih  Act,  and  the  anli- 

».  quity  and  boundaries  of  the  Fitz  Estate.     Some  witnesses 

also  proved  the  exercise  of  rights  of  common  over  the 

Cockermouth  lands  by  the  owners  of  the  Fitz  Estate. 

Mr.  Simpkinson  and  Mr.  Spence,  for  the  plaintiff?^  re- 
lied on  the  prima  facie  title  of  the  rector. 

Mr.  Jervis  and  Mr.  Wray^  for  the  defendants. — It  is 
proved  on  the  part  of  the  defendants,  that  the  owners  of 
the  Fitz  Estate  had  a  right  of  common  in  the  wastes  of 
Cockermouth  as  appurtenant  to  that  estate,  and  not  par 
cause  de  vicinage ^  and  that  the  allotment  to  the  rector  was 
made  in  lieu  of  the  modus.  A  modus  for  a  farm  must  be 
for  the  whole  farm — the  farm  with  its  appurtenances;  and 
the  right  of  common  in  the  wastes  of  Cockermouth  was  one 
of  the  appurtenances  to  the  farm.  A  modus  covering  a 
farm  will  extend  to  all  allotments  made  in  respect  of  that 
farm. — Stockwell  v.  Terry  (a),  Moncaster  v,  Waison  (6), 
The  Bishop  of  Carlisle  v.  Blain{c),  Lord  Gwydirs. 
Foakes  (e/),  and  Steele  v.  Mann  (e),  were  cited  for  the  de- 
fendants. 

Mr.  Simpkinson,  for  the  plaintiffs. — There  is  no  distinct 
proof  of  the  modus,  or  of  the  boundaries  of  the  estate*  In 
The  Bishop  of  Carlisley.  Blain  the  modus  was  clearly  prov- 
ed. All  the  cases  proceed  upon  the  principle,  that  it  must 
be  proved  that  the  common  is  appurtenant  to  the  farm.  lo 
Lambert  v.  Gumming  (/),  it  was  proved,  that  the  commons 
were  part  of  the  possessions  of  the  monastery  as  well  as  the 


(fl)  1  Ves.  116;  2  E.  &  Y.  116.  (e)  6  Bamew.  &  Aid.  22;  3  B.  & 

(6)  3  Burr.  1376;  2  E.  &  Y.  197.  Y.  1063. 

(c)  1  Yo.  &  J.  123.  (/)  Bunb.  138;  2  Wood,  315; 

(d)  7  T.  R.641 ;  2  E  &  Y.  470.  1  E.  &  Y.  790. 
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estate,  and  that  both  were  exempt.     In  Stockwell  v.  Terry,        1B32. 
the  decree  proceeded  on  the  ground  that  it  was  proved  that       jackson 
the  modus  covered  the  common.  In  Lord  Gwydir  v.  Foahes,      ^    *'* 
the  question  was,  whether  it  was  the  intention  of  the  parties 
to  pass  the  tithes,  the  words  being  sufficiently  comprehensive 
for  that  purpose.     The  claim  of  Humphrey  Senhouse  was  in 
respect  of  the  Fit»  Estate  only.     The  evidence  is  not  con- 
clusive that  there  was  a  modus;  and,  if  it  wete,  still  the  rec- 
tor, by  accepting  the  allotments,  has  only  precluded  himself 
from  claiming  tithes  of  the  Fitz  Estate,  and  not  of  the  com- 
mons appurtenant  to  it.   It  is  not  proved  that  any  modus  was 
paid  for  the  tithes  arising  on  the  commons.    It  is  true  the 
commons,  as  commons,  would  not  produce  the  tithes  which 
inclosed  lands  would  do ;  but,  if  the  party  alter  the  nature  of 
the  subject-matter  of  the  agreement,  the  modus  ceases.    If 
there  be  a  modus  for  a  park,  and  the  park  be  disparked, 
the  modus  is  destroyed.  Skinner  v.  Smith  (a).     The  modus 
being  for  the  Fitx  Estate  and  its  rights  of  common,  and 
there  being  now  no  rights  of  common,  but  land  capable  of 
producing  different  tithable  matters  from  those  tithes  which 
were  produced  on  the  commons,  the  modus  is  gone.     The 
rector  of  Brigham  was  no  party  to  the  Cochermouth  In- 
closure  Act,  and  that  act  expressly  reserves  his  rights. 
The  plaintiffs  prove  that  there  is  no  fence  between  the  two 
commons;  the  cattle,  therefore,  might  have  strayed  from 
Brigham  to  Cochermouth.    It  is  not  proved  that  Humphrey 
Senhouse  had  any  lands  in  Cochermouth,  and  there  can  be 
no  right  of  common  for  cattle  levant  et  couchant  in  re- 
spect of  a  house  only.    Schoales  v.  Hargreaves  (6).     The 
issue  tried  as  to  the  title  of  Humphrey  Senhouse  to  rights 
of  common  in  Cochermouth,  leaves  the  nature  of  that  title 
doubtful,  and  the  rector  was  no  party  to  the  issue. 

Mr.  Jervis,  for  the  defendants. — The  professed  object  of 

(a)  1  Wood,  161 ;  1  EagL  &  Y.  510. 
(6)  6T.R,46. 
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1632.  the  Brigham  Act  was  to  extinguish  tithes  and  modusesi  u 
well  of  the  old  inclosures  as  of  the  inclosures  to  be  made 
under  that  act  The  Cockermouth  Act  varied  firom  the  for* 
mer,  by  giving  the  impropriator  an  option  to  come  in  under 
ity  but  which  he  has  not  done.  Mr.  Senkouse's  claim  under 
the  Brigham  Act  was  distinct  notice  to  Lord  Lousdak 
of  the  modus  insisted  upon.  And,  if  the  estate  had  been 
liable  to  tithes  in  kind,  that  was  the  time  for  Lord  LomM' 
dale  to  have  asserted  his  claim;  instead  of  that,  he  took 
possession  of  the  allotment  made  to  him.  With  respect  to 
the  Cockermouth  Inclosure  Act,  Lord  Lonsdale,  though 
not  a  party  to  it  as  impropriator,  was  a  party  to  it  as  an 
owner  of  land,  and  is  bound  by  the  verdict  finding  Mr.  Sen- 
house  entitled  to  right  of  common  in  Cockermouth,  in  re- 
spect of  the  Fiiz  Estate.  Common,  par  cause  de  vickuiget 
may  be  an  excuse  for  trespass,  but  can  give  no  right  to  a 
compensation ;  and  the  issue,  therefore,  proves,  that  the 
right  claimed  by  Mr.  Senhouse  was  a  right  of  oommon  ap* 
purtenant  to  the  Fitz  Estate.  And  it  is  distinctly  proved 
that  the  common  was  a  common  appurtenant. 

1832.  Lord  Lyndhurst,   L.  C.  B. — This  was  a  bill  by  the 

Earl  of  Lonsdale^  the  impropriate  rector  of  the  parish 
of  Brigham,  in  the  county  of  Cumberland,  and  his  lessee, 
against  Douglas  and  Harden,  occupiers  of  lands  in  the 
parish  of  Brigham^  and  in  the  township  of  Cockermouth 
in  that  parish.  The  question  is,  whether,  under  the  cir- 
cumstances of  the  case,  the  bill  can  be  sustained.  In  1813, 
an  Act  of  Parliament  was  passed  for  inclosing  land  in  the 
township  o( Brigham,  in  the  parish  o(  Brigham.  To  that 
Act  the  Earl  of  Lonsdale,  the  impropriate  rector,  was  a 
party.  It  appears,  that  Mr.  Senhouse,  under  whom  or 
whose  representatives  the  defendants  hold  the  lands,  was 
the  owner  of  a  farm  in  the  township  of  Brigham,  called 
the  Fiiz  Estate,  to  which  were  appurtenant  rights  of  com- 
mon in  the  waste  lands  of  Brigham. 
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[His  Lordship  stated  the  provisions  of  the  Brigham  Act.]         ^^32. 
Mr.  Senhouse  sent  in  a  claim  in   respect  of  the  Fitz      jackson 
JEsiaie  to  the  commissioners.      This  claim  was  not  op-      _  *- 

'^         Douglas. 

posed,  though  it  was  competent  to  the  impropriate  rector 
to  have  opposed  it;  it  was,  however,  not  opposed,  but 
acted  upon,  as  appears  from  the  testimony  of  the  commis- 
sioners. An  allotment  was  made  in  respect  of  that  claim. 
An  allotment  was  also  made  to  the  impropriate  rector  in  re- 
spect of  his  tithes.  The  lands  were  inclosed.  Many  years 
have  since  elapsed,  and  under  the  provisions  of  the  Act  the 
tithes,  moduses,  prescriptions,  and  customary  payments 
have  been  extinguished.  Contemporaneously  with  the  Act 
I  have  alluded  to,  an  Act  of  Parliament  was  passed  for 
inclosing  the  lands  in  the  township  of  Cockermauth.  The 
Earl  of  Lonsdale^  the  impropriate  rector,  was  not  a  party 
to  this  Act. 

[His  Lordship  stated  the  provisions  of  the  Cockermouth 
Act,  especially  the  clause  giving  the  impropriate  rector 
power  to  come  in  under  it] 

Though  the  impropriate  rector  was  no  party  to  the  Act, 
Mr.  Satterthwaiie^  the  Earl's  agent,  carried  in  a  claim  in 
respect  of  a  right  of  common,  and  in  respect  of  which  an 
allotment  was  made.  So  far,  therefore,  he  came  in  under 
the  Act.  But  whether  he  came  in  under  the  Act  or  not, 
is  not  very  material  in  the  view  I  take  of  the  case. 

[His  Lordship  then  referred  to  Senhouse^s  claim  under 
the  Cockermouth  Act.]  That  claim  was  disputed,  and  un« 
der  the  provisions  of  the  act  tried  in  an  issue  which  found 
the  claim.  Senhouse  contended  that  the  modus  extended 
to  lands  in  Cockermouth  as  well  as  those  in  Brigham^  and 
therefore,  that  the  allotment  under  the  last  Act  was  free 
from  tithe. — The  question  is,  whether  the  impropriator 
can  contest  this. — Consider  the  operation  of  the  Acts  of 
Parliament.  By  the  first  Act,  an  equivalent  is  given  in  lieu 
of  the  modus:  this  is  accepted  by  the  impropriate  rector; 
and  by  the  Act  of  Parliament  the  modus  is  extinguished. 
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1832.         It  is  true,  that  the  impropriate  rector  receives  an  equivalent 
Jacksok       ^^^  ^^^  township  ofBrigham  only :  so  far  is  conceded,  and 
»•  it  may  be  said  that  the  township  of  Cockermouih  ought  to 

contribute.  But  what  has  the  rector  to  do  with  this?  He 
receives  the  equivalent  for  the  modus,  and  that  is  all  which 
he  is  entitled  to.  If  it  had  not  been  an  equivalent  for  a 
modus,  but  for  tithes,  it  would  have  been  different,  and 
there  might  then  have  been  some  ground  for  contending 
that  it  was  not  an  equivalent  for  the  tithes  of  the  new.  at 
lotments.  But  what  can  be  claimed  by  the  rector,  when 
the  equivalent  is  a  satisfaction  for  the  modus,  the  whole 
that  he  is  entitled  to  ?  Suppose  there  had  not  been  any 
inclosure,  all  he  would  have  been  entitled  to  would  have 
been  the  modus,  and  for  that  he  has  already  had  a  full 
equivalent.  Therefore,  supposing  the  right  of  common  of 
the  Fitz  Estate  to  extend  to  Cockermouth,  and  to  be  cover- 
ed by  the  modus,  the  impropriate  rector  receives  an  equi- 
valent for  the  modus.  This  brings  me,  therefore,  to  Coek- 
ermouth.  As  to  the  right  of  common,  the  evidence  ap- 
pears to  me  to  be  all  one  way*  It  at  first  struck  me 
that  the  common  might  be  common  par  cause  de  vicinage; 
but  it  would  appear  not  to  be  so :  for,  according  to  the 
evidence,  cattle  were  turned  out  on  the  common  and 
waste  lands  of  Cockermouth:  this  is  the  clear  result  of  the 
evidence. 

In  addition  to  this,  Lord  Lonsdale  had  the  opportunity 
of  contesting  the  claim.  The  other  occupiers  did  contest 
it,  and  it  was  decided  on  an  issue,  and  I  must  be  of  the 
same  opinion  as  the  jury,  and  consider  the  right  esta- 
blished. 

The  next  question  is,  whether  the  modus  extended  to 
the  common  and  waste  lands  in  Cockermouth.  The  evi- 
.  dence  satisfies  me  that  it  did.  There  is  no  evidence  of 
any  tithe  in  kind  having  been  paid,  or  of  any  tithe  having 
ever  been  demanded  in  respect  of  them.  I  am  therefore  sa- 
tbfied,  that  the  modus  extended  to  Cockermouth^  and  the 
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impropriate  rector  has  received  an  equivalent  for  that  mo-        1832. 
dus  under  the  first  Act  of  Parliament.     I  think  the  case  of 


Jackson 


the  impropriate  rector  wholly  fails ;  and  failing,  and  wholly  *'• 

Douglas. 

foiling,  it  must  be  attended  with  the  usual  consequences. 
I  think  the  bill  must  be  dismissed  with  costs. 


1831. 

Nov.2Ut  and  20 
subsequent  days. 

Small  and  Others  v.  Attwood  and  Others.  1832. 

•y.  November  Ist. 

X  HE  original  bill  in  this  case  was  filed  27th  June^  1826,  where  a  con- 
by  Robert  Small,  James  Henry  Shears,  Francis  Baily,  J;;^3Vor  thl^p^^ 

Michael  Bland,  James  Burton,  Thomas  Frederick  Colby,  chase  ©fan  es- 
tate by  certain 

Stuart  Donaldson,  Charles  Hering,  Charles  Kerr,  Hart  persons  in  iheir 
Logan,  James  Mackillop,  John  Morrice,  Charles  Saville  hTfoc^t^on^hei"^ 
Onley,  John  Small,  William  Leaihley,  John  Taylor,  and  °^"  account, 

HliU  also  A0 

Philip  Taylor,  against  John  Attwood,  Henry  James,  and  agents /or  other 
Richard  Edwards.  reS  the  coi!^ 

The  bill,  as  originally  filed,  stated,  that,  in  the  month  of  fi,*d  in*he*^ 
April,  1825,  the  plaintiflfs  and  other  persons,  to  the  number  names  of  the 

/_       -         -       _         -  _  .  agents  and  the 

offive  hundred  and  seventy-one,  agreed  to  enter  into  part-  other  parties. 
nership  together,  for  the  purpose  of  working  iron  mines  in  ners*[n  a*  Com^ 
Great  Britain,  and  other  purposes.     That  an  indenture  of  P*"y  ^"^  P"^' 

*  nership  are  nu- 

partnersfaip,  dated  the  29th  of  April,  1625,  (the  terms  of  merous,  a  bin 
which  were  set  forth  in  the  bill,)  was  executed  by  the  plain-  ^^e  o*f  the   ^ 
tiffs,  and  the  several  other  partners.     That,  afker  the  form-  {J^[f"o7Jhcm-^' 
ation  of  the  partnership,  a  treaty  was  entered  into  by  the  s^^^es  and  the 
defendant.  Hem y  James,  as  agent  for,  and  on  behalf  of,  to  rescind  the 
the  defendant,  John  Attwood,  with  the  directors  of  the  c^ewh^e"itis 
partnership,  for  the  sale  to  the  partnership  of  certain  iron  manifest,  from 

.  II'      •  1  '"*  circum- 

works,   mines,   collieries,  and  other  property,    at  Corn-  stances,  and  the 
greaves,  Dudley  Wood,  and  Nether  ton,  in  the  county  of  fs^for"he  benefit 

of  all  the  part- 
ners that  the 
contract  should  be  rescinded. 
A  contract  for  the  sale  of  iron  mines  was  rescinded  on  the   ground  of  fraudulent  misrepre- 
•entations  of  the  value  of  the  estate,  and  of  the  prices  of  ironstone   and  otlier  materials,  and  of 
IIm  ^oaotitlrs  of  waurials  required  for  the  manufacture  of  iron,  notwithstanding  possession  had 
been  taken,  the  mines  worked,  and  other  acts  of  ownership  had  been  exercised,  and  notwithstand- 
ing jome  acts  in  confirmation  of  the  contract. 

VOL.  I.  F  P 
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1832.        Stafford^  belonging  to  the  defendant  John  Attwood^  in  the 
bill  mentioned  and  described;  and  that  the  directors  of  the 
partnership,  relying  upon  the  truth  of  certain  representa- 
tions and  statements  in  the  bill  set  forth,  made  by  the  de- 
fendant John  Alitcood,  to  their  agent  Philip  Taylor,  deter- 
mined to  purchase  the  property  for  the  partnership,  and 
thereupon  authorized  the  plaintiffs  Small  and  Shears^  and 
John  Taylor,  who  had  previously  been  appointed  the  ma- 
naging directors  of  the  partnership,  to  purchase  the  same, 
and  to  enter  into  the  necessary  contracts  or  agreements,  on 
the  part  of  the  directors,  with  the  defendant  John  Aiiwood 
for  that  purpose.  And  that,  accordingly,  by  a  memorandum 
of  agreement,  in  writing,  bearing  date  the  10th  of  June, 
1825,and  made  bet  ween,  and  signed  by,  the  defendant  «/bA» 
^//trooc/^of  theonepart,  and  the  plaintiffs.  Small,  Sheart, 
and  John  Taylor,  of  the  other  part,  the  defendant  John  Ait" 
wood  agreed  to  sell  to  the  said  John  Taylor,  Shears,  and 
Small,  and  the  said  John  Taylor,  Shears,  and  Small  agreed 
to  purchase  of  the  AetefiAvmiJohnAttwood,  the  freehold  and 
leasehold  estates,  iron  works,  collieries,  and  other  property, 
mentioned  and  comprised  in  the  schedule  thereunder  writ- 
ten, at  the  price  or  sum  of  600,000/.,  of  which  ZSJQOOL  was 
to  be  deposited  on  the  signing  of  the  agreement,  200,000/. 
to  be  paid  on  the  1  st  of  October  following,  when  possession 
was  to  be  given,  and  the  remainder  was  to  be  paid  by  the 
instalments,  at  the  time  and  in   the  manner  thereinafter 
mentioned.       And  the  defendant  John  AUwood  agreed, 
on  payment  of  the  before-mentioned  sum  of  200,000/.,  and 
on  the  titles  being  accepted,  to  give  full  and  complete  pos- 
session of  the  several  freehold  and  leasehold  estates,  and 
other  property  thereby  contracted  to  be  sold,  and,  if  re- 
quired, to  convey,  assign,  and  assure  the  same  to  trustees, 
in  trust,  to  secure  the  residue  of  the  purchase-money  and  in- 
terest, by  the  instalments  thereinafter  mentioned,  and  sub- 
ject thereto,  in  trust  for  the  purchasers,  or  as  they  should 
direct  or  appoint.    That  difficulties  arose  in  making  out  the 
title,  in  consequence  of  which  possession  could  not  be  de* 
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livered,  according  to  the  terms  of  the  agreement^  on  the  1832. 
1st  October,  1825.  That  the  plaintiffs  thereupon  gave 
notice  that  they  abandoned  the  contract.  That  a  negotia- 
tion was  then  entered  into  between  the  directors  and  ^^fi- 
wood  and  Henry  James,  for  renewing  the  contract ;  and 
that  doubts  being  then  entertained  by  some  of  the  directors^ 
whether  the  representations  which  had  been  made  by  Ati- 
wood  to  P.  Taylor,  before  the  first  contract  was  entered  into, 
and  upon  the  faith  of  which  that  contract  had  been  made, 
were  correct,  it  was  proposed  by  the  directors,  that  a  de- 
putation should  go  down  to  Comgreaves,  for  the  purpose 
of  having  the  before-mentioned  statements  verified  by 
Atiwood,  and  that  if  those  statements  should  be  verified 
to  their  satisfaction,  the  contract  should  be  renewed,  under 
certain  modifications,  with  respect  to  the  title  and  the  time 
of  the  possession  of  the  property  being  delivered.  That 
Atiwood  agreed  to  the  proposal  of  the  directors,  and  there^ 
upon  a  deputation,  consisting  of  Messrs.  Small,  Leathlt/, 
and  Donaldson,  three  of  the  directors,  went  down  to  Corn^ 
greaves  in  the  month  of  October,  1825;  ih^X  Atiwood 
and  H*  James,  and  the  defendant  Edwards,  who  was  Att^ 
wood's  book-keeper,  met  the  deputation  at  Corngreaces, 
and  that,  for  the  purpose  of  verifying  Attwood's  preceding 
statements  to  Philip  Taylor,  certain  papers,  which  had  been 
made  up  by  Attwood,  with  the  assistance  oi  James  and 
Edwards,  were  then  delivered  to  the  deputation,  as  state-* 
ments  of  the  actual  cost  of  the  different  processes  of 
making  and  manufacturing  iron  at  the  said  iron  works,  at 
the  time  the  original  treaty  was  first  entered  into.  That 
the  deputation  were  told  that  no  books  had  been  kept  at 
the  works  from  which  those  statements  could.be  proved, 
but  were  expressly  assured  by  Atiwood,  James,  and  Ed* 
wards,  that  the  statements  in  the  papers  delivered  to  the 
deputation  were  true  and  correct ;  that  the  deputation  was 
satisfied  with  the  statements  contained  in  the  papers,  but. 
discovered,  on  looking  over  the  property,  that  that  part  of  it 
by  which  the  works  were  connected  with  the  Dudley  canal 

FF  2 
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1 832.         was  held  by  ^Itwood  as  tenant  at  will^  by  which  the  value  of 
the  property  might  be  materially  affected.     That  the  depu- 
tation then  returned  to  London^  and  made  a  report  to  the  di- 
rectors to  the  effect  above  mentioned.  That,  in  consequence 
of  this  report,  the  directors  determined  to  renew  the  con- 
tract, provided  Aitwoad  would  consent  to  an  abatement  of 
the  purchase-money  in  respect  of  the  injury  which  the  pro- 
perty might  sustain  if  the  communication  with  the  canal 
should  be  cut  off.  That  the  defendant  John  Attwood  agreed 
that  the  sum  of  50,000/.  should  be  abated  from  the  pur- 
chase-money, on  the  grounds  above  mentioned ;  and  the 
directors  then  agreed  to  go  on  with  the  purchase.  That  cer- 
tain agreements,  bearing  date  respectively  the  1st  day  of 
October ^  and  the  4th  day  of  November^  18£5,  in  the  bifl 
particularly  mentioned,  were  then  entered  into  and  sign- 
ed by  the  defendant  John  Attwood^  and   the  plaintiffi 
SmaUf  Shears^  and  John  Taylor^  whereby,  among  other 
things,  it  was  agreed  that  such  variation  in  payment  of 
the  said  purchase-money  should  be  made  as  in  the  last-men- 
tioned agreements  set  forth.   That,  in  pursuance  of  the  said 
several  agreements,  the  plaintiffs  Small  and  Shears^  and 
John  Taylor f  on  or  about  the  4th  day  of  November^  1828, 
caused  twenty-five  Exchequer  Bills  for  1000/.  each,  to  be 
delivered  to  the  defendant  John  Attwood,  and  also  paid  to 
him  the  sum  of  200,000/.,  in  part  payment  of  the  purchase- 
money  for  the  property.     That,  on  the  9th  day  of  Notem^ 
ber,  1825,  possession  of  the  property  was  delivered  to  Philip 
Taylor,  as  the  agent  of  the  directors,  who,  as  such  agent, 
began  to  carry  on  the  manufacture  of  iron,  at  the  works* 
The  bill  alleged  that  the  statements  and  representations 
made  by  Atttoood,  as  the  plaintiffs  had  since  discovered, 
were  false  and  fraudulent,  Attwood  having  thereby  greatly 
understated  the  cost  of  the  several  processes  of  making  and 
manufacturing  iron  at  his  works.    That  the  defendant  John 
Attwood  had  also  fraudulently  concealed,  from  the  direc- 
tors and  their  agents,  various  faults  and  defects  in  the  coal 
under  the  property,  of  which  he  was  perfectly  aware.  The 
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bill  charged  dt  great  letigtb,  and  in  detail^  various  instances  1332. 
of  the  misrepresentations  alleged  by  the  bill  to  have  been  small 
made  by  the  defendant,  John  Aitioood,  and  charged  frau-  v. 

Att  W  OO  D» 

dulent  doUusion  between  Atiwood  and  James  and  Edwards^ 
and  prayed  that  the  several  contracts  might  be  rescinded, 
and  that  the  plaintiffs'  costs  might  be  paid  by  Atiwood^ 
JaiJieSf  and  Edwards. 

The  defendant,  John  Aitwood^  by  his  answer,  denied 
that  any  fraudulent  misrepresentations  had  been  made  by 
him,  and  denied,  in  detail,  the  charges  of  fraud  contained 
in  the  bill.  He  also,  by  bis  answer,  insisted  that  the 
statements  mentioned  in  the  bill  to  have  been  made  by 
him  to  Philip  Taylor  and  to  the  deputation,  were  made 
upon  certain  assumptions  stated  in  his  answer,  and  which, 
be  averred,  had  been  explained  by  him,  or  James  and  Ed- 
wards^ at  the  times  of  the  statements  being  made. 

He  also  stated,  by  his  answer,  that  the  deputation  from 
the  Company,  and  agents  on  their  behalf,  consisting  of 
etigineers,  imd  persons  of  the  first  talent  and  ability,  had 
inspected  and  examined  the  mines  ami  works,  and  that 
all  his  books  and  accounts  bad  been  produced  to  them, 
and  every  faciUty  had  been  given  to  them  for  ascertaining 
the  nature  and  value  of  the  property.  And  that  after  the 
deputation  from  the  Company  had  examined  the  pro* 
perty,  and  the  books  and  accounts.  Smalls  Shears  and  TViy- 
lor  entered  into  the  subsequent  agreement  of  the  4th 
November,  1805,  by  which  the  abatement  of  50,000/.  was 
made  in  the  purchase  money*  That  possession  of  the 
mines  was  delivered  to  Philip  Taylor  as  the  agent  of  the 
Company,  on  the  9th  November,  18S5,  and  that  no  dissa- 
tisfaction was  expressed  until  some  time  afterwards,  when, 
from  a  change  in  the  value  of  iron,  and  (he  mismanage* 
nient  of  the  Company,  the  property  had  become  depre- 
ciated m  value. 

The  following  objections  to  the  bill  were  also  raised  by 
tbe  answer  of  the  defendant,  John  Aiiwood: — First,  That 
the  contracts  being  with  Small,  Shears,  and  John  Taj/lor, 
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1832.  and  not  with  the  Company,  SmaU,  Shears  and  Taylor  aione 
were  the  proper  parties  to  file  the  bill ;  and  that  the  bill 
could  not  be  maintained  by  them  and  the  other  plaintiffs. 
Secondly f  That  if  the  contracts  were  to  be  considered  as 
made  with  the  Company^  all  the  persons,  partners  or  in- 
terested in  the  Company,  ought  to  be  parties  to  the  suit 
And,  Thirdly^  That  whatever  objections  might  have  arisen 
originally  to  the  contracts,  those  objections  had  been 
waived,  and  the  contracts  confirmed  by  the  subsequent 
agreements,  and  the  conduct  of  the  agents  of  the  Company 
when  in  possession  of  the  property,  and  with  full  know- 
ledge, or  the  means  and  opportunity  of  knowing  all  the 
facts,  and  the  value  of  the  property. 

The  defendants,  James  and  Edwards,  denied  any  fraud- 
ulent misrepresentations  on  their  part,  or  collusion  with 
Attwood, 

The  bill  was  afterwards  amended  by  striking  out  PhUip 
Taylor  as  a  plaintiff^,  and  makinghim  a  defendant,  charg- 
ing collusion  between  him  and  the  defendant,  John  AU' 
wood;  and,  as  evidence  of  such  collusion,  charging  certain 
pecuniary  accommodations,  in  the  bill  mentioned  to  have 
been  given  by  the  defendant,  John  Aliwood,  to  Philip 
Taylor,  The  plaintiff,  John  Taylor,  the  brother  of  PAt- 
lip  Taylor,  and  who  declined  to  continue  a  plaintiff,  was 
also  struck  out  as  a  plaintiff,  and  made  a  defendant. 

The  bill,  as  amended,  prayed  that  the  several  contracts 
or  memorandums  of  agreement,  of  the  10th  day  oi  June, 
1825,  the  1st  day  of  October,  18:35,  and  the  4th  day  oi  No- 
vember, 1825,  might  respectively  be  declared  to  have  been 
obtained  by  fraud,  and  to  be  void,  and  might  be  deli- 
vered up  to  be  cancelled,  and  that  an  account  might  be 
taken  of  all  sums  of  money  which  had  been  paid  in  respect 
of  the  purchase-money,  and  the  interest  thereon,  under  or 
pursuant  to  the  said  several  contracts,  and  also  of  the  mo- 
ney paid  by  or  on  behalf  of  the  partnership,  to  the  defen- 
dant, John  Aliwood,  for  the  steel  therein  mentioned.  And 
that  the  defendant,  John  AUwood,  might  be  ordered  to  re- 
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pay  the  same,  together  with  interest  thereon,  to  the  plain-  ^  1832. 
tiffs,  Small,  Shears,  Baily,  and  Donaldson,  and  the  said 
John  Taylor,  the  trustees  of  the  partnership,  for  the 
partnership.  And  that  an  account  might  be  taken  of 
all  monies  expended  by  the  partnership,  or  their  agents, 
in  lasting  improvements  upon  the  property,  and  of  all  the 
costs,  charges,  and  expenses  which  had  been  incurred  by 
the  partnership  on  account  and  in  respect  of  the  said  con- 
tracts, and  the  several  matters  thereinbefore  mentioned. 
And  that  the  defendant,  John  Attwood,  might  be  ordered 
to  pay  to  the  said  trustees  what  should  appear  to  have 
been  so  expended  upon  such  improvements,  and  the 
amount  of  the  said  costs,  charges,  and  expenses,  the  plain- 
tiffs thereby  offering  to  deliver  up  the  possession  of  the 
property  to  the  defendant,  John  Attwood,  and  to  account 
to  him  for  the  rents  and  profits  thereof  since  the  time  that 
the  partnership  had  taken  possession  thereof.  And  also 
to  deliver  up  to  the  said  defendant,  John  Attwood,  the  said 
steel.  The  bill  also  prayed  an  injunction  to  restrain  pro- 
ceedings by  the  defendant,  John  Attwood,  to  recover  pos- 
session of  the  premises,  and  to  restrain  proceedings  at  law 
on  the  agreement,  and  also  prayed  a  ne  exeat  regno  against 
the  defendant,  John  Attwood,  and  that  the  costs  of  the  suit 
might  be  paid  by  all  the  defendants. 

The  defendant,  Philip  Taylor,  by  his  answer,  and  Attwood, 
by  his  further  answer,  denied  all  collusion  between  them. 

By  an  order,  dated  28th  February,  1829,  an  injunction 
was  granted  to  restrain  all  proceedings  at  law  by  the  defen- 
dant, John  Attwood,  to  recover  the  interest  on  the  pur- 
chase-money, on  the  terms  of  the  plaintiffs  paying  the  same 
into  Court,  in  trust  in  the  cause. 

An  immense  body  of  evidence  was  entered  into.  The 
cause  was  heard  on  the  1st  oi November,  1831,  and  twenty 
subsequent  days  (a). 

(a)  The  extreme  length  of  the  porter  from  giving  it  in  detail, 
evidence,  which  was  directed  to  The  general  result  of  it  will  be 
inatten  of  fact,  precludes  the  re-      found  in  the  judgment. 
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1832.  Mr.  Knight^  Mr.  James  fVigram,  and  Mr.  Skarpe,  for 

^IZ^      the  plaintiffs. 

attwood.  ^''*  Edward  Sugden  and  Mr.  Lavai,  for  the  defendant 

^tiwood. 

Mr.  Jervis,  for  the  defendants  James  and  Edwards. 

Mr.  Duckworth^  for  the  defendant  Philip  Taylor. 

Mr.  Knight^  Mr.  James  ffigram,  and  Mr.  SAarpe,  for 
the  plaintiffs  (a).  With  respect  to  the  law  of  the  case,  it 
is^  throughout,  made  a  very  prominent  part  of  the  defence 
upon  this  record,  that,  as  the  contract  was  made  with 
Small,  Shears,  and  John  Taylor;  and  the  present  plaintiffs 
sue  on  behalf  of  themselves  and  the  British  Iron  Com^ 
pany  generally,  the  suit  is  improper.  It  is,  however, 
clear,  from  the  evidence,  that,  before  the  contract  was  en- 
tered into,  the  defendant,  Atiwood,  was  fully  aware  that 
the  contract  was  made  on  behalf  of  the  British  Iron  Com- 
pany. He  never  for  a  moment  supposed,  that  Small, 
Shears  and  John  Taylor,  were  purchasing  on  their  own 
account.  It  is  true  that  the  British  Iron  Company  is  ne- 
ver distinctly  referred  to.  But  it  cannot  be  disputed,  that, 
if  a  trustee  or  agent  be  defrauded  in  a  contract  entered 
into  by  him,  his  cestui  que  trust  or  principal  may  sue 
for  it.  The  contract  having  been  entered  into  on  behalf 
of  the  British  Iron  Company,  the  instalments  of  the  pur- 
chase-money having  been  paid  out  of  their  funds,  and  the 
concern  having  been  carried  on  at  their  risk,  they  have  a 
right  to  sue  as  cestuis  que  trust,  for  the  purpose  of  re- 
scinding the  contract. 

With  respect  to  the  objection  that  this  is  a  suit  by 
some  partners  on  behalf  of  themselves  and  others,  the 
partnership  is  proved  now  to  consist  of  more  than  four 
hundred  persons;   to  have  put  them,  therefore,  upon  the 

(a)  The  reporter  is  compelled,      gutnents    only  which  tamed  on 
from  the  great  length  of  the  case,      questions  of  law. 
to  confiuc  the  report  to  those  ar- 
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record,  would  have  been  utterly  impracticable.  It  bas  1832. 
been  supposed  that  some  late  decisions  by  Lord  Eldon 
are  in  contradiction  to  former  cases  decided  by  him; 
and  that  no  reUef  can  be  giren  in  cases  of  the  pre- 
sent description,  eren  though  it  be  impossible  to  bring 
all  the  parties  before  the  Court.  This  is^  however,  dis- 
posed of  by  the  fact,  that  the  cases  in  which  Lord  Eldon 
refused  to  go  on  without  all  the  parties,  were  cases  in 
which  the  partnership  Was  sought  to  be  dissolved,  or 
the  rights  of  absent  parties  sought  to  be  taken  from  them 
without  a  hearing  being  afforded  to  them.  Cases,  also, 
in  which  a  contribution  was  sought  to  be  enforced  against 
absent  parties.  Van  Sandau  v.  Moore  (a)  was  a  case  of 
that  description.^ 

The  cases  which  may  be  referred  to  on  the  subject  are, 
Adair  v.  The  New  River  Company  (6),  Cockburn  v.  Thomp- 
son (c),  Hitchens  t.  Congreve  (d),  BrOttUey  v.  Smith  {e)y 
GrayYi  Chaplin  {f)^  and  Long  v.  Yonge  {g),  in  which  last 
ease  theV ice-Chancellor  recognised  and  acted  upon  the  dis« 
tinction  between  cases  seeking  for  a  dissolution  of  a  part- 
nership, and  cases  seeking  for  relief  on  behalf  of  a  part- 
nership. The  Case  of  Douglas  v.  Horrfall  (A),  shews  the 
right  6f  a  cestui  que  trusty  under  a  contract  of  this  descrip- 
tion, to  sue. 

It  is  unnecessary  to  cite  cases  to  shew  the  legality  of 
this  partnership  («)• 

With  regard  to  the  effect  of  Mr.  Aitwood's  answer, 
the  rule  is,  that,  as  between  the  answer  and  one  witness, 
the  answer  must  be  as  positive,  direct,  and  clear,  as  the 
statement  of  the  witness.     Walton  v<  Hobbs{k),  Janson  v. 

(«)  1  Russell,  441 .  (A)  2  Sim.  &  S.  185. 
(h)  11  Ves.429.  (i)The  counsel  for  the  defen- 
ce) 16  Ves.  321.  dants  stated  that  it  was  not  their 
((/)4Russ.562.  intention  to  raise  any  question 
{e)  1  Sim.  8.  upon  this  point. 
(/)2Sim.&  S.267.  C^)2Atk.  19. 
ig)  2  Sim.  369. 
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1832.  Rany  (a),  and  PiUing  v.  Armilage  (4).  But  even  where 
the  answer  is  positive^  the  evidence  of  one  witness^  coupled 
with  circumstances,  will  prevail  against  it. 

The  majority  of  cases  in  the  books  in  which  this  Court 
has  been  applied  to  for  relief,  on  the  ground  of  misrepre- 
sentation, are  cases  of  resistance  to  specific  performance; 
and  there  is  a  well  known  distinction  between  resistance 
to  a  specific  performance,  and  the  rescinding  of  a  con- 
tract ;  but  it  is  a  clear  and  admitted  principle  in  Courts 
of  equity,  that,  where  the  case  amounts  to  fraud,  the  agree- 
ment must  be  rescinded,  and  as,  in  substance,  there  has 
been  no  agreement  in  the  contemplation  of  equity,  the 
doctrine  of  compensation  has  no  application.  In  Edwards 
V.  M'Leay  (c),  Sir  W.  Grant  set  aside  a  purchase  after 
a  conveyance  executed  and  possession  delivered^  on  the 
ground  that  a  part  of  the  property  was  known  by  the 
vendor  to  be  held  by  an  insufficient  title,  and  that  fact 
had  not  been  communicated.  Other  cases  recognising 
this  principle,  are  Lisney  v.  Selby  (cQ,  Dobell  v.  Sie* 
cens(e)t  Turner  v.  Harvey  {f)^  Beaumont  v.  Dukes  {g\ 
Clermont  v.  Tasburgh  (A),  and  the  Attorney-General  v. 
Morgan  (t).  In  an  unreported  case  of  Dunlop  v.  Bunn, 
before  the  present  Vice-Chancellor,  which  was  a  bill  to 
set  aside  a  contract  upon  the  ground  of  misrepresenta- 
tion, the  Vice-Chancellor,  in  allusion  to  some  arguments 
which  had  been  addressed  to  him,  on  the  necessity  of 
its  being  shewn  that  the  property  was  less  valuable  than 
it  had  been  represented  to  be,  denied  the  accuracy  of 
such  position,  and  referred  to  a  case  which  to  bis  know- 
ledge had  been  before  Lord  Eldon,  in  which  it  was  dis- 
tinctly proved  that  the  party  had  obtained  an  equivalent 

(a)  2  Atk.  140.  (/)  Jacob,  169. 

(6)12Ve8.78.  (g)  Ibid.  422. 

(c)  Coop.  308.  (A)  1  Jac.  &  W.  112. 

(d,  2  Lord  Raym.  11 18.  (i)  2  Russell,  306. 
(«)  3  Barn.  &  Cr.  623. 
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for  his  purchase-money ;  but  Lord  Eldon  set  aside  the  con-         1332. 
tract,  on  the  ground  that  the  property  had  been  repre- 
sented to  be  more  valuable  than  it  really  was. 

The  right  of  the  plaintiffs  to  seek  reUef  against  the  de- 
fendants, Edtcards,  JameSf  and  Philip  Taylor,  as  agents, 
who  are  participators  in  a  fraud,  is  plain  from  the  cases  of 
Le  Texier  Y.  The  Margravine  of  Anspach{a),  Bowles  v. 
Stewart  (6),  and  King  v.  Martin  (c).  The  doctrine  is  also 
recognised  by  Lord  Redesdale,  in  his  book  upon  plead- 
ing (rf). 

If  any  reliance  be  placed  on  possession  being  taken  of 
the  property,  it  may  be  sufficient  to  say,  that^  in  Edwards 
V.  M'Leay,  not  only  had  possession  been  delivered,  but  a 
conveyance  executed.  From  the  nature  of  the  present 
case,  whatever  frauds  existed  could  not  be  discovered  until 
after  possession  had  been  taken*  If  the  Company  have  had 
possession,  it  has  been  by  means  of  improper  acts  on  the 
part  of  the  defendant  Attwood^  of  which  he  cannot  com- 
plain. He  puts  them  in  possession  under  a  contract,  which, 
by  reason  of  his  own  conduct,  the  Court  must  treat  as  if  it 
had  never  existed ;  and  he  cannot  complain  that  his  pro- 
perty has  been  used  and  enjoyed  in  a  manner  occasioned 
by  his  own  misconduct. 

With  regard  to  compensation,  the  plaintiffs  do  not  seek 
it.  They  desire  to  rescind  the  contract  altogether,  which 
is  the  relief  invariably  afforded,  when  a  contract  is  attacked 
on  the  ground  of  fraud.  Where  a  contract  is  rescinded 
on  the  ground  of  fraud,  the  Court  treats  it  as  no  contract 
at  all,  and,  therefore,  not  susceptible  of  those  rules  of  com- 
pensation which  apply  where  there  is  a  bond  fide  error,  a 
mistake,  as  to  which  no  fraud  is  attributable.  To  apply 
the  doctrine  of  compensation  to  a  case  like  the  present,  in 
which  a  trade  has  been  sold,  where  the  object  has  been  to 
employ  capital  in  a    way  which  would  produce  a  large  re- 

(«)  15  Vc8. 159,  164.  (c)  2  Ves-jun.  641. 

(6)  1  Scho.  &  Lefr.  209.  (<i)  Page  153. 
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1832.  turn  by  way  of  interest,  would  be  the  greatest  hardsbip 
and  injustice;  and  accordingly.  Sir  John  Leaeh,  in  cases 
where  the  subject-matter  of  the  contract  baa  been  a  trade, 
has  declared,  that,  in  his  opinion,  the  rulea  as  to  compen- 
sation do  not  apply,  for  that  the  amount  of  the  compensa- 
tion cannot  be  ascertained.  Assuming,  boweter,  a  case  of 
fraud  to  be  established,  there  is  neither  authority  nor  prin- 
ciple for  the  Court  to  hold  the  case  capable  of  compensa- 
tion; and  the  Court  will  restore  the  partiea  to  their  origi- 
nal rights,  varied  only  so  far  as  they  have  of  necessity  beea 
varied  by  the  unavoidable  consequences  of  the  contract; 
and  will  direct  proper  accounts  to  be  taken  between  the 
parties. 

Sir  Edward  Sugden  and  Mr.  L^pai^  for  the  defendant 
John  Atiufood. — ^The  bill  comiot  be  mMntained  in  the  pre- 
sent form  and  state  of  the  record.  The  {>Iaintiffa  affeet 
to  represent  a  Company  called  the  BritUh  Iran  Campam, 
the  members  of  which  are  stated  to  have  cotisiated  of  fife 
hundrr>d  and  seventy^one  peTSons  in  number,  and  are  ad- 
mitted to  be  now  upwards  of  four  hundred.  It  haa  fi^ 
qnently  been  attempted  by  cotnpanies  of  this  description, 
to  act  as  corporations,  and  the  legislature  baa  coostanUj 
exerted  itself  to  prevent  them.  It  is  a  general  rule  of  this 
Court,  and  it  is  a  rule  peculiar  to  a  Court  of  Equity,  that  a 
party  cannot  have  a  remedy  for  a  partial  relief.  If  there  be 
any  title  to  relief  as  regards  any  certain  subject,  the  whole 
case  must  be  brought  before  the  Court  at  once,  and  how- 
ever numerous  the  parties  may  be,  they  must  aU  be  brought 
before  the  Court,  in  order  that  their  several  rights  may  at 
once  be  adjudicated.  This  rule,  though  sometimes  at* 
tended  with  expense,  is  in  the  end  productive  of  great 
benefit  to  the  public,  as  it  prevents  a  multiplicity  of  suits. 

There  is  no  difference  between  the  present  Company 
and  any  ordinary  partnership.  In  contemplation  of  law  it 
is  precisely  the  same  as  an  ordinary  partnership^  consist- 
of  only  five  or  six  partners.    If  a  btll  bAd  been  filed  by 
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three  pnrtners  out  of  six,  it  cannot  be  pretended  that  8uch  lBd2. 
a  bill  could  possibly  have  been  supported.  How  then  can  small 
the  greatness  of  the  number^  which  is  against  public  po-  ^' 

licy^  place  the  plaintiffs  in  a  better  situation  than  if  they  had 
consisted  of  a  few  individuals  ?  The  objection  is  one  of 
substance  and  not  of  form.  If,  according  to  the  bill,  the 
parties  are  so  numerous,  and  their  shares  so  liable  to  fluc- 
tuatiouy  that  it  is  impossible  to  make  them  parties,  what  is 
there  upon  the  record  to  shew  that  the  present  plaintiffs  have 
a  right  to  file  a  bill  on  behalf  of  those  persons  whose  title 
18  so  fluctuating.  Where  the  number  is  so  enormous  that 
they  could  not  be  made  parties  to  the  suit,  and  who,  from 
the  statement  in  the  bill,  it  is  manifest  could  never  have 
been  consulted  on  the  subject,  what  right  can  any  one  part- 
ner have,  without  the  consent  of  his  co-partners,  to  say 
that  he  will  get  rid  of  a  contract  which  stands  in  this  si- 
tuation ?  They  have  entered  into  an  agreement  under  the 
authority  of  the  pi^rtnership  deed,  and  under  that  authority 
a  few  of  the  partners  have  made  a  purchase  for  600,000/. ; 
under  the  same  authority  they  have  paid  ^£0,000/.  to  the 
vendor,  and  have  taken  possession  of  the  property  and 
carried  on  the  trade  for  years.  A  few  of  the  partners  now 
aay,  we  will  rescind  the  contract,  get  back  the  ^1^0,000/1 
and  give  up  the  property.  Now,  suppose  some  of  the 
proprietors  out  of  the  five  hundred  and  seventy-one^  or 
some  of  those  cesiuis  que  trust  interested  in  the  shares, 
were  to  say,  we  object  to  the  contract  being  rescinded. 
Iron  was  16/  a  ton,  and  therefore  you  bought;  it  is  now 
3/.  a  ton,  and  therefore  you  desire  to  get  rid  of  the  con- 
tract; we  are  of  opinion  iron  will  rise  in  value.  One  third 
of  the  purchase-money  has  been  paid,  and  we  are  seised 
in  fee  of  one  third  of  the  estate,  and  we  will  not  relinquish 
it.  As  this  partnership  does  not  differ  fVom  any  other, 
and  as  this  is  a  purchase  by  the  partnership,  and  the  pur- 
chase of  an  estate  in  fee  simple,  the  consequence  is,  that 
though,  as  between  the  partners  themselves,  it  may  be 
treated  as  partnership  stock,  still,  to  all  intents  and  pur- 
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1832.         poses,  it  is  a  real  investment^  a  purchase  of  real  property; 
Small        which  now  belongs  to  ail  the  members  of  the  partnership. 
^'  and  it  is  so  treated  by  the  Company  in  all  their  proceed- 

ings.  Then,  are  all  the  five  hundred  and  seventy-one 
persons  to  be  divested  of  their  property  in  this  estate, 
because  the  plaintiffs  like  to  rescind  the  contract  ?  It  may 
be  of  the  greatest  advantage  to  them^and  the  greatest  disad- 
vantage to  the  five  hundred  other  persons,  that  the  contract 
should  be  rescinded.  It  never  can  be  contended ,  that,  if 
twelve  persons  buy  an  estate,  two  of  them  can  sell  it,  be- 
cause they  are  partners.  And  if  not,  what  is  the  present  case? 
Twelve  persons  seek  to  rescind  a  contract  entered  into  by 
three  persons  on  behalf  of  five  hundred  and  serenty-one. 

Suppose  there  was  a  little  concert  in  the  case,  how 
would  that  operate?  Suppose  Mr.  AtttDood and  the  plain- 
tiffs were  in  league  together  to  get  rid  of  the  contract  be- 
hind the  backs  of  the  general  proprietors,  how  easily  this 
might  be  effected  by  a  scheme  like  the  present.  It  cannot 
be  contended  that  this  will  do  as  a  bill  by  the  three  who  en- 
tered into  the  contract;  for  there  is  no  rule  moresettled  than 
that  if,  with  plaintiff*:)  who  have  a  right  to  sue,  co-plaintifili 
are  joined  who  have  no  right  to  sue,  the  bill  must  be  dis- 
missed :  the  record  cannot  be  encumbered  with  plaintiffli 
who  have  no  right  to  sue.  The  bill  is,  however,  a  bill  by 
the  partnership;  and  being  a  bill  by  the  partnership  brought 
in  the  names  of  a  few  of  the  partners,  without  the  autho- 
rity and  against  the  consent  of  the  rest,  it  cannot  be  main- 
tained. 

It  has  been  said  that  the  utmost  extent  of  the  cases  is, 
that  Lord  Eldon  refused  to  go  on  where  the  partnership 
was  to  be  dissolved,  and  the  partners  were  absent.  Those 
cases  affirm  the  simplest  of  all  simple  rules.  When  there 
is  a  common  wrong  to  be  redressed,  and  there  is  a  vast 
body,  and  it  may  be  inconvenient  to  bring  that  whole  body 
before  the  Court,  a  few  may  represent  the  many.  There 
are  some  very  familiar  instances  of  this  in  the  cases  which 
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have  been  cited.     In  Bromley  v.  Smith  (a),  there  was  a  com-         1832. 
men  wrong  by  misapplication  of  money  under  an  Inclo- 
sure  Act,  and  a  few  were  permitted  to  enforce  the  right  in 
favour  of  the  many. 

In  HUchens\\Congreve{b),  it  was  not  seriously  denied  that 
the  few  might  enforce  the  right  in  favour  of  the  many;  but 
what  was  the  right  in  that  case?  Some  fraudulent  directors 
had  bought  an  estate  for  10,000/.;  they  had  made  a  nomi- 
nal and  fictitious  sale  of  it,  and  they  pretended  to  the  great 
body  of  the  Company  whom  they  represented,  or  rather 
whom  they  misrepresented,  that  they  had  given  30,000/. 
for  it,  and  then  they  put  20,000/.  into  their  own  pockets. 
The  directors  filed  a  bill,  not  to  rescind  the  contract,  for 
they  kept  the  estate  and  meant  to  keep  it,  as  the  very  sub- 
ject for  which  they  were  dealing,  not  upon  any  dispute 
between  them  and  the  seller  of  that  estate,  for  he  had 
committed  no  fraud,  but  against  the  persons  who  had  put 
the  20,000/.  in  their  pocket,  in  order  to  make  them  repay 
the  money,  and  accordingly  they  were  compelled  to  repay  it. 
Why  not?  It  was  not  to  rescind  anything;  it  was  not  to  change 
any  relative  position,  but  it  was  to  put,  without  the  hazard 
of  losing  any  thing,  without  divesting  any  thing,  20,000/. 
into  the  pocket  of  the  many.  But  there  was  no  rescind- 
ing, nothing  to  be  divested,  something  might  be  gained, 
but  nothing  could  be  lost  in  that  case.  There  is  no  ques- 
tion that  a  party  may  be  permitted  to  redress  a  manifest 
wrong,  or  to  assert  a  positive  claim  of  that  nature;  and 
the  cases  go  to  that  extent,  and  to  that  extent  only. 

Adair  v.  The  New  River  Company  (c)  was  a  case  in  which 
the  plaintifi'was  rightly  upon  the  record,  and  the  question 
was  about  the  defendants  only.  The  New  River  Company 
was  a  corporation,  and  they  had  the  whole  legal  interest 
in  the  property  in  question  as  a  corporation,  and  Lord  El- 
don  thought  that  sufficient.  He  put  the  case  of  suit  to  a 
mill  and  the  case  of  creditors.  Now  there  is  no  doubt 
that,  in  equity,  where  the  number  is  inconvenient  to  try 
(ri)  1  Sim.  8.  (6)  4  Russ.  662.  (c)  1  Ves.  429. 
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1832.  that  question,  a  few  persons  may  represent  the  whole. 
The  right  may  be  fidrly  tried  against  the  few,  and  after- 
wards a  separate  suit  may  be  brought  against  any  indivi- 
dual who  stands  out ;  and  the  decree  which  was  obtained 
may  be  used  against  the  general  body.  This  is  for  conve- 
nience, and  to  prevent  the  multiplicity  of  suits. 

The  case  of  creditors  might  possibly  mislead,  A  case 
familiar  to  this  Court  is  one  in  which  two  or  three  persons, 
on  behalf  of  themselves  and  the  rest  of  the  creditors  who 
may  come  in  and  contribute  to  the  expense  of  the  suit, 
are  made  plaintiffs  on  behalf  of  themselves  and  the  other 
creditors ;  from  which  it  would  seem  as  if  one  person  could 
file  a  bill  on  behalf  of  many  persons.  But  it  is  no  such 
thing:  by  the  rules  of  a  Court  of  equity,  any  one  creditor 
may  file  a  bill  for  his  own  demand.  In  such  a  suit  it  will  be 
necessary  to  take  an  account  of  the  debts,  and  advertise- 
ments would  go  out  calling  upon  the  creditors  to  oome  in. 
The  effect  would  be  just  the  same,  although  the  decree  in 
some  manner  varies  between  a  suit  by  the  few  and  a  suit 
by  the  many;  but  the  suit  is  filed  by  the  few  on  behalf  of 
themselves  and  others  who  shall  contribute  to  the  suit,  and 
it  has  not  the  slightest  bearing  upon  the  present  case,  being 
only  for  the  administration  of  the  comDU>n  funds  and  assets* 

Cockburn  v.  Thompson  was  a  bill  on  behalf  of  the  mem- 
bers of  a  public  institution,  and  on  behalf  of  themselves  only, 
against  a  solicitor  of  the  body  for  a  breach  of  trust.  It  ws9 
precisely  the  same  as  the  case  of  Hiichens  ymCangreve^  that 
is,  it  was  a  wrong  which  might  be  remedied,  and  against 
which  relief  might  be  sought  by  the  few  on  behalf  of  the 
many:  but  nothing  was  to  be  divested,  notliing  to  be  rei> 
scinded,  but  only  a  palpable  wrong  to  be  redressed,  and  the 
whole  body  might  as  well  assert  their  right  by  a  dozen,  as  by 
twelve  hundred  individuals.  And  so  it  was  decided  in  the 
case  of  Grayy.  Chaplin,  before  the  present  Master  of  the 
Rolls,  when  Vice-Chanccllor,  in  which  he  |>ermitted  some 
of  the  shareholders  of  a  canal  tojlle  a  bill  on  behalf  of 
themselves  and  others.     That  bill  did  not  succeed.     On 
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apptel  to  Lord  Eklan  (hat  order  was  reversed ;  and  it  wa*      ^}^^ 
held,  that^  undcir  the  circumstances  of  the  cas0|  the  appti^ 
cation  to  rescind  could  not  be  maintained* 
.  Langy.  Yonge  was  cited  by  the  other  side,  not  for  the  pur- 
pose of  stating  what  the  authority  was,  for  that  would  have 
been  inconrenient,  but  for  the  purpose  of  an  observation 
made  by  the  present  Y ice^^Chancellor.  In  that  case  it  was  de«^ 
cided,  what  has  indeed  been  often  decided,  that  some  of  the 
members  of  a  partnership  cannot  file  a  bill  on  behalf  of  them 
selves  and  the  others  for  the  dissolution  of  the  partnership, 
but  that  all  the  partners,  however  numerous,  mtlst  be  parties 
to  the  suit«    That  any  number  less  than  the  whole,  except 
those  who  are  upon  the  record  as  defendants,  cannot  file 
a  faiU  to  dissolve  the  partnership,  however  numerous,  and 
although  the  number  is  such  as  to  render  it  impossible  that 
the  partnership  ever  can  be  dissolved,  because  a  consent 
cannot  be  obtained  when  there  is  so  large  a  body,  in 
consequence  of  disabilities,  infancy,  sickness,  coverture, 
absence,  insanity,  and  a  thousand  other  circumstances, 
Qven  if  they  were  willing  to  consent.  In  such  case,  although 
it  is  apparent  to  the  Court  that  the  partnership  ought  to 
be  dissolved,  on  account  of  the  conduct  of  some  of  the 
partiee»aild  that,  if  it  cannot  be  dissolved,  it  must  sink  into 
absolute  ruin,  yet  the  Court  will  not  interfere,  because  all 
ibe  parties  are  not  before  it. 

'  What  is  the  principle  upon  which  the  Court  acts  in  that 
ease?  It  is,  that  the  rights  of  the  parties  are  about  to  be 
deadt  with ;  that  an  account  is  to  be  taken ;  that  the  pro- 
perty is  to  be  divided ;  and  that  the  parties  are  to  be 
cBvested  of  their  interest  in  that  property;  and  that  th^ 
property  cannot  be  so  dealt  with  in  their  absence;  and 
therefore,  that,  though  there  should  be  twelve  thousand, 
every  one  of  them  must  be  before  the  Court,  and  they 
Qev«t  can  come  before  the  Court.  The  result,  therefore, 
ft,  that  the  ptrtnership  never  can  be  dissolved.     WMat 

'    VOL,  I.  a  G 
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1832;  then?  The  parties  have  entered  into  a  most  inconvenient 
arrangement,  and  they  must  submit  to  the  sitnation  in 
which  they  have  placed  themselves. 

The  Vice-Chancellor  was  clearly  of  opinion  that  the  bill 
could  not  be  maintained  in  that  case;  and  he  had  great  an- 
thority  for  it.  He  says,  in  the  course  of  the  argument,*'  The 
way  in  which  you  argue  the  case  appears  to  me  to  shew  the 
propriety  of  having  all  the  persons  interested  parties  to  the 
suit.  The  frame  of  the  bill  is  such  that  you  cannot  pro- 
ceed one  step  without  calling  in  question  the  characters  of 
the  persons  who  primd  facie  ought  to  be  parties.  There- 
fore the  case  now  before  me  seems  to  differ  from  all  those 
that  you  have  alluded  to.  Because  the  bill  raised  a  ques- 
tion whether  those  persons  who  are  not  parties  to  the  re- 
cord have  rights  which  primd  facie  they  appear  to  be  en- 
titled to  claim,  and  the  Court  is  asked  to  determine,  in 
their  absence,  whether  they  are  entitled  to  the  rights  of 
partners.'*  In  giving  judgment  in  that  case,  the  Vioe- 
Chancellor  said,  that  it  appeared  to  him  that  it  was  not  at 
all  necessary  to  enter  into  the  question,  as  to  the  equity, 
when  there  was  this  decisive  objection.  With  respect  to 
the  parties,  he  observes,  ^'  Now,  the  rules  with  respect  to 
parties  are  exceedingly  plain  and  intelligible  to  those  who 
will  consider  the  principles  on  which  they  are  founded.  The 
general  rule  is,  that  all  parties  interested  in  the  subject  of 
the  suit  shall  be  parties  to  the  record.  Then  there  are 
certain  exceptions.  And  those  exceptions,  so  fitr  as  this 
particular  point  is  concerned,  may  be  divided  into  two 
parts.  One  exception  is,  where  several  persons,  having  dis- 
tinct rights  against  a  common  fund,  or  against  one  indi- 
vidual, are  allowed,  a  few  of  them,  on  behalf  of  themselves 
and  the  rest,  to  file  a  bill  for  the  purpose  of  prosecuting 
their  mutual  rights  against  the  common  fund,  or  the  indi- 
vidual liable  to  their  demand.  The  otiier  exception  is, 
where  a  person  may  have  a  right  against  several  indivi- 
duals,  who  are  liable  to  common  obligations.     In  that  case 
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a  IhII  is  allowed  to  be  filed  by  a  single  plaintiff  against         1832. 
some,  but  not  all,  of  those  persons  who  are  bound  to  make 
good  the  plaintiff's  demand," 

The  plaintiffs  rely  on  the  first  branch  of  that  case.  But 
the  learned  Judge  referred^  and  properly  referred,  to  those 
cases  in  which,  there  being  a  common  wrong  to  be  redress- 
ed, and  no  right  to  be  given  up,  nothing  to  be  rescinded, 
and  nothing  to  be  undone,  there  is  no  reason  why  the  re<- 
cord  should  be  loaded  with  all,  when  some  are  acting  be- 
neficially on  behalf  of  themselves  and  others. 

The  doctrine  was  very  much  discussed  before  Lord 
Eldan  in  the  case  of  Davis  v.  Fish,  which  is  at  the  end 
of  a  work  by  Mr.  Farren,  upon  Life  Assurances.  That 
was  a  suit  instituted  before  Lord  Eldon^  in  January^ 
18S3;  and  it  is  stated  from  the  short-hand  writer's  notes. 
It  was  a  suit  instituted  by  four  members  of  the  Norwich 
Union  Fire  Association  against  the  directors,  secretary, 
and  treasurer  of  the  same  institution;  and  the  case  was 
opened  at  length  by  Mr.  ShadtoeU,  and  the  object  was 
to  dissolve  the  .partnership.  Lord  Eldon  said,  *'  It  must 
not  be  understood  from  what  I  am  about  to  say,  that 
I  give  any  opinion  whether  the  plaintiffs  might  or  might 
not  put  such  a  case  on  the  record  as  would  entitle  them 
to  a  decree  for  the  relief  they  seek.  The  question  is, 
whether,  on  an  interlocutory  motion,  I  can  do  what  b 
asked?  If  I  could  not  grant  the  decree  as  asked,  I  can- 
not grant  the  injunction.  By  the  statute  against  mono- 
polies persons  are  forbidden  to  form  speculative  associ- 
ations, or  to  raise  transferable  stocks;  but  it  has  been  de- 
termined by  the  Courts,  that  a  dozen  persons  may  insure 
or  guarantee  each  other;  and,  when  once  it  was  establish- 
ed that  twelve  might  act  on  such  a  principle,  it  was  im- 
possible to  put  a  limit  to  the  number;  and  it  is  said  at  the 
bar  that  sixty  thousand  have  combined  for  that  purpose  in 
the  present  instance.  The  inconvenience  of  administering 
juatice  to  such  a  mass  of  people,  all  standing  in  the  rela- 
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1833.  tion  of  partnerii  was  soon  discoVered,  for,  as  partners,  thej 
were  bound  to  set  forth  the  names  of  all  their  body  when 
acting  as  against  a  stranger,  and  it  was  equally  incnimbent 
on  those  who  prosecuted  claims  against  them  to  bring  all 
before  the  Court.  To  obviate  this  difficulty  it  has  fre- 
quently happened,  that  Acts  of  Parliament  have  been  ob* 
tained,  by  which  the  secretary,  treasurer,  or  some  officer 
of  the  society,  is  pointed  out  as  nominal  plaiDtiff  or  de- 
fendant, to  sue  or  be  sued  for  or  on  account  of  the  asso- 
ciation at  large;  and  so  far  such  an  association  may  be  cdtt- 
ed  a  quasi  corporation,  having  the  power,  and,  to  a  given 
extent,  the  privileges  of  a  body,  without  having  been 
incorporated.  I  shall  be  very  cautious  not  to  extend 
those  privileges.  The  policy  of  Acts  of  ParHamoit  in 
such  cases  was  to  render  facility  to  justice  by  maknig 
one  person  to  represent  a  mass,  which  would  itself  be 
immoveable;  but  the  difficulties,  as  1  foresaw  and  mged 
in  my  place  in  the  House  of  Lords,  were  not  sa  easily 
to  be  overcome :  for,  although  justice  might  be  done  in 
causes  in  which  the  association  was  complaining,  by  the 
use  of  one  name  instead  of  sixty  thousand,  the  same  means 
of  justice  could  not  be  rendered  in  the  person  of  one  de- 
fendant. The  secretary  or  treasurer  might  not  be  worth 
the  money  for  which  he  was  sued,  and  the  funds  might  be 
insufficient.  But,  supposing  the  officer  to  be  in  posses- 
sion of  ample  means,  execution  would  go  against  him  er 
his  effects,  and  having  paid  the  money,  he  would  liave 
to  seek  contribution  from  the  members,  which  might  be 
practicable  with  a  manageable  number,  but  which  most 
be  next  to  impossible  with  sixty  thousand  persons.  The 
Acts  of  Parliament  do  not  contemplate  suits  amongst  the 
members  themselves,  but  speak  only  of  actions  by  and 
against  them."  *'  The  present  record,"  his  Lordship  con- 
tinues, ^'  therefore,  derives  no  assistance  from  the  Act,  as 
it  not  only  prevents  members  complaining  of  each  other, 
but  states  that  which  is  false  (I  do  not  use  the  word  false 


COURT  OF  EXCHEQUER. 


m 


in  its  offensive  sense^  but  merely  as  describing  an  asser^ 
tion  which  is  not  strictly  true)i  for  it  represents  the  bill  as 
filed  on  behalf  of  all  the  members,  whereas  the  defendants 
appear  to  be  members  also.  In  certain  cases  of  covenant, 
where  it  is  necessary  to  bring  ail  parties  before  the  Courts 
those  who  refuse  to  be  plaintiffs  must  be  made  defendants; 
but  a  man  cannot  stand  as  plaintiff*  and  defendant  at  the 
same  time ;  and,  for  any  thing  that  appears  upon  the  re- 
cord, there  may  be  one  half  of  the  members  represented 
by  the  plaintiffs,  and  the  other  half  by  the  defendants; 
though  all  are  called  plaintiffs.  The  present  case  is  re- 
duced to  a  mere  matter  of  partnership;  and  (as  I  threw  out 
in  the  course  of  the  argument)  can  it  be  said  that  a  man 
does  not  know  his  own  partners,  nor  the  nature  of  the 
concern  of  which  he  is  a  member  ?  There  is  no  excuse, 
therefore,  from  the  nature  of  the  body,  for  their  not  nam- 
ing them  and  bringing  them  before  the  Court" 

Lord  Eldon  goes  on  to  say,  **  Can  it  be  said  that  a  man 
18  likely  to  be  seduced  into  paying  money  to  an  association 
differing  in  a  vital  principle  from  that  of  which  he  is  a 
member,  under  a  delusion  or  belief  that  he  is  paying 
money  to  his  own  concern?"  Then  he  says,  '*  It  has  been 
urged  that  the  defendants  have  covenanted  not  to  be  con- 
cerned* in  any  other  institution ;  but  circumstances  some- 
times occur  to  prevent  a  Court  of  equity  interfering  to  en- 
force covenants.  The  hardship  or  injustice  of  the  case 
may  be  urged,  but  many  gentlemen  of  the  bar  must  re- 
member the  cases  of  the  unfortunate  annuitants,  widows, 
who  had  subscribed  small  sums  during  a  certain  portion 
of  their  lives,  to  receive  annuities  after  they  had  ifeached 
a  particular  age.  There  the  parties  had  covenanted  over 
and  over  again.  The  one  case  was  before  my  Lord  Thur^ 
law,  and  the  other  before  myself.  That  learned  Lord  felt 
most  acutely  his  inability  to  afford  relief,  by  reason  of  the 
situation  of  the  parties;  and  however  much  he  might  have 
lamented  his  want  of  power,  I  am  sure  I  suffered  as  much 
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1832.  record,  represent  the  many  bundrei)  who  could  not  comr^ 
iiiently  be  brought  there  themselves,  and,  therefore*  they 
assigned  all  their  shares  to  a  few  indiTiduak,  in  order  that 
those  few  individuals  might  represent  them*  It  was  held* 
that  the  suit  could  not  be  maintained,  and  that  they  were 
cestui  que  trusts,  and  as  such  must  all  be  brought  before  the 
Court.  In  the  report  of  this  case  in  2  Simons  (a),  the  bill 
was  maintained,  but  upon  a  totally  different  ground,  not 
touching  that  question.  The  bill  alleged,  that  the  pUin** 
tiffs  did  not  know  the  names  of  the  other  parties.  Wbea 
a  bill  is  filed,  alleging  that  there  are  other  parties,  but 
their  names  are  not  given,  the  fact  may  be  proTed,  and 
the  bill  be  dismissed  at  the  hearing;  but  the  bill  cannot 
be  demurred  to,  because  a  party  has  a  right  so  to  £Ie  a 
bill,  and  to  ask  the  defendants  who  are  the  persona^  and 
what  are  their  names,  when  those  persons  and  those  names 
are  unknown  to  the  plaintiff  himself.  The  second  deei» 
sion  in  that  case,  therefore,  has  in  no  manner  touched  of 
broken  in  upon  the  first  decision* 

The  bill  does  not,  in  this  case,  pretend  that  the  pUin^ 
tiffs  do  not  know  who  the  members  are ;  and  the  bill  no- 
where shews,  nor  have  they  proved,  that  the  members, 
whoever  they  may  be,  or  wherever  they  are,  have  given 
any  authority  for  this  bill;  nor  is  there  any  thing  in  the  inr 
strument  under  which  the  parties  act,  which  authorises 
the  few  persons  upon  this  record,  as  plaintiffs,  to  act  for 
the  general  body  in  this  respect. 

It  has  been  urged,  that  if  this  had  been  a  bill  to  enforoe 
a  contract,  it  would  have  admitted  of  a  very  different 
consideration  from  what  this  must  receive,  being  a  bill  to 
rescind  a  contract.  The  contrary,  however,  is  the  case. 
If  this  had  been  a  bill  to  enforce  a  contract,  the  difficulty 
would  have  been  infinitely  less.  If  a  few  persons  can  in 
any  case  act  for  the  many  (and  it  is  admitted  that  in  soma 

ia)  Page  289. 
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cases  the  few  can  act  for  the  many),  it  must  be  in  those         lBd2. 
cases  in  which  the  few  are  proceeding  to  enforce  the  rights 
as  they  stand,  and  where  the  ordinary  enforcement  of  the 
rights  as  they  stand  is  claimed  on  behalf  of  the  body 
whom  they  represent.     If  the  solicitor  or  banker  of  the 
concern  is  guilty  of  a  fraud,  the  few  may  redress  that  fraud 
in  the  name  of  the  many.     If  some  of  the  directors  take 
20,000/.,  and  put  it  in  their  pockets,  those  who  have  the 
management  of  the  concern  may,  on  behalf  of  the  manyi 
compel  them  to  repay  it.     It  may  be  said^  that  if  there 
be  a  contract  regularly  entered  into   by  a  few  on  behalf 
of  the  many,  and  which  binds  the  many,  such  contract 
may  be  enforced  by  the  few;  because  that  is  a  regular  ex* 
ecution  of  a  duty,  and  an  enforcement  of  the  right  and 
obligation,  as  it  stood,  for  the  benefit  of  the  Company,  if 
the  Company  properly  buy ;  and  if  a  few  can  erer  act  for 
a  body,  it.  may  be  said  that  the  few  may  enforce  the  right 
on  behalf  of  the  many.     But  it  has  never  been  so  decided. 
And  what  is  the  effect  of  it?    The  few  are  enforcing  a 
right  according  to  the  existing  contract  of  the  Compa^ 
ny.     The  Company  buy,  the  Company  have  got  the  pro- 
perty, the  Company  have  power  to  enforce  the  contract ; 
they  have  never  rescinded  it,  but  the  seller  is  desirous 
of  evading  his  contract.     If  there  be  any  case  in  which 
the   few  ought  to  be  enabled   to   represent  the  many, 
it  must  be  in  that  case ;  because  that  is  a  regular  formal 
execution  of  a  duty  for  the  benefit  of  the  many.     But  if 
a  case  of  this  sort  occurs,  in  which  the  property  of  the 
many  is  sought  to  be  divested,  the  rights  of  the  many 
altered,  in  which  the  contract  of  the  many  is  required  to 
be  dissolved,  and  in  which  the  state  of  circumstances  as 
they  exist  in  the  regular  course  and  channel  is  wholly  to 
be  dissolved,  what  then  becomes  of  the  question?  How  is 
it  then  possible  that  the  few  should  have  a  right  to  repre- 
sent tlie  many,  without  any  authority  from  those  whom 
tbey  do  not  bring  before  the  Court  ?    If  the  Company  buy 
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1832.  and  the  few  then  enforce  the  contracts  which  the  Com- 
pany has  made,  things  follow  in  their  ordinary  channel 
There  is  no  obstruction.  There  is  no  division.  But  if 
the  Company  buy  and  pay,  as  here,  a  portion  of  the  price, 
and  then  the  few  are  to  say  we  will  rescind  the  contract, 
we  will  undo  all  that  has  been  done,  how  can  the  position 
be  maintained  ?  Why,  in  a  partnership,  cannot  the  few 
represent  the  many?  Because  each  man's  rights  are  to 
be  adjudicated  upon.  Are  not  each  man's  rights  to  be 
adjudicated  upon  in  the  present  case?  Will  not  every  in- 
dividual member  of  this  partnership^  the  momeDt  this 
contract  is  rescinded,  be  placed  in  ar  different  situation, 
be  it  good  or  bad?  Suppose,  when  this  200,000iL  is 
paid  back,  some  of  the  directors  were  to  misapply  or 
spend  that  money.  It  may  be  done  in  half  an  hour;  they 
may  have  entered  into  a  contract  not  according  to  the 
deed;  and  they  may  be  liable  at  this  moment  to  be  sued 
for  it. 

The  Court  cannot  divest  any  one  of  the  partners  of 
the  right  he  has  in  the  estate.  The  moment  the  con- 
tract  was  executed,  Mr.  Aiitoood  lost  his  property  in 
that  estate;  the  purchase-money  belonged  to  him,  bot 
he  had  no  right  to  the  estate;  the  estate  belonged  not 
to  the  plaintiffs,  but  to  the  whole  body  of  these  five 
hundred  and  seventy-one  persons.  When  an  individual 
purchases,  the  estate  is  immediately  in  him.  Suppose  it 
was  one  purchaser,  whose  would  the  estate  be?  The 
purchaser's,  the  moment  the  contract  was  executed !  He 
could  devise  the  estate;  it  would  descend;  it  would  be  the 
subject  of  sale ;  it  would  in  all  respects  belong  to  the  pur- 
chaser; and  the  seller  could  not  do  any  act  to  affect  it: 
but  it  would  belong  to  the  purchaser  from  the  moment  of 
the  contract  The  nature  of  the  property  is  not  to  be  al- 
tered in  any  way,  nor  are  the  rights  of  the  parties  differ- 
ent, because  there  is  a  large  number  of  purchasers. 

With  respect  to  the  right  of  the  parties  in  this  case  to 
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file  a  bill  to  rescind  the  contract,  it  is  not  contended  that  1832. 
there  is  no  abstract  right  in  the  parties  to  file  a  bill  to 
rescind  a  contract;  because  it  is  admitted,  that,  if  a  case  of 
direct  and  clear  fraud  is  made  out,  the  bill  is  maintainable 
in  this  Court,  and  the  Court  has  a  right  to  rescind  the 
contract;  but  nothing  but  direct  and  manifest  fraud  can,  or 
ever  did,  authorize  the  Court  to  rescind  a  contract.  There 
is,  however,  no  rule  of  law  more  imperative  or  better  settled, 
than  that  although  a  defendant  may  use  fraud,  mistake,  or 
surprise,  as  a  ground  of  defence  against  a  bill  filed  against 
him,  because  he  is  dragged  into  Court  as  a  defendant,  yet 
that  a  party  cannot,  as  a  plaintiff,  come  into  this  Court 
upon  the  ground  of  mistake  or  surprise,  or  of  what  is  com- 
monly called  fraud,  in  the  ordinary  acceptation  of  the  ternif 
in  order  to  be  relieved  from  a  written  contract  into  which 
he  has  advisedly  and  deliberately  entered. 

There  are  many  cases  in  the  books  in  which  representa- 
tions were  made,  which  would  clearly  amount  to  what  is 
commonly  called  fraud,  and  yet  those  statements  were  not 
considered  as  founding  any  ground  for  relief.     The  rule  is 
clearly  this,  that  where  a  party  cannot  recover  at  law  on 
account  of  fraud,  or  where  he  cannot  make  use  of  the  fraud 
at  law  to  sustain  an  action,  he  cannot  maintain  a  bill  to  re- 
scind; and  that  when  a  person  comes  here  as  a  plaintiff  to 
rescind  a  contract,  he  must  be  in  a  situation  of  making  out 
his  case  by  a  positive  fraud,  or  lie  cannot  have  any  relief. 
It  is  not  intended  to  be  denied  that  there  are  matters 
which  are  frauds  in  equity  that  are  not  frauds  at  law;  for 
there  are  many  things  which  are  frauds  in  this  Court  which 
are  not  cognizable  at  law ;  but,  in  reference  to  a  case  like 
the  present,  if  there  be  a  fraud,  a  mere  fraud  in  a  contract, 
it  is  just  as  cognizable  at  law  as  it  is  in  equity,  and  the  de- 
fence against  it  is  just  as  good  in  the  one  Court  as  in  the 
other.     No  man  can  enfore  a  contract  at  law  which  is 
merely  fraudulent.     If  a  party  has  been  defrauded  and  tre- 
panned by  mere  fraud  into  the  payment  of  a  sum  of  money. 
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1832.  he  may  recover  that  sum,  just  as  he  may  file  a  bill  to  re- 
scindy  although  there  may  be  circumstances  arising  from 
the  confidential  situation  of  the  parties,  which  may  give  a 
right  in  a  Court  of  equity  when  it  does  not  exist  in  a  Couit 
of  law. 

In  the  case  ofPou;^//v.£cIi»ttiid!f(a),  the  plaintiff  brought 
an  action  to  recover  part  of  the  purchase-money  for  the 
sale  of  some  timber.     It  appeared  that  the  printed  condi- 
tions of  a  sale  of  timber,  growing  in  a  certain  closei  did  not 
state  any  thing  of  the  quantity;  and  parol  evidence>  that  the 
auctioneer,  at  the  time  of  sale,  warranted  a  certain  quaih 
tity,  was  not  admissible  to  vary  the  written  agreemoit* 
There  the  seller  brought  an  action  for  the  purchase^money^ 
and  the  defendant  said,  it  is  very  true  that  the  particular 
of  sale  were  silent  as  to  the  quantity ;  but  the  auctioneer 
stated  positively  what  the  quantity  was,  and  that  statement 
was  false.    The  parol  evidence  was  rejected;  and  Lord 
EUcnborough  lays  down  the  rule  in  these  words — *'  There 
is  no  doubt  that  the  parol  evidence  was  properly  rejected 
in  this  action.    The  purchaser  ought  to  have  had  it  re^ 
duced  into  writing  at  the  time,  if  the  representation  then 
made  as  to  the  quantity  swayed  him  to  bid  for  the  lot*    If 
the  parol  evidence  were  admissible  in  this  case,  I  know  of 
no  instance  where  a  party  may  not  by  parpl  testimony  su- 
peradd any  term  to  a  written  agreement;  which  would  be 
setting  aside  all  written  contracts,  and  rendering  them  of 
no  efiect.     There  is  no  doubt  that  the  warranty  as  to  the 
quantity  of  timber  would  vary  the  agreement  contained  ia 
the  written  conditions  of  sale.     The  only  question  which 
CQuld  be  made  is,  whether,  if  by  a  collateral  representatioa 
a  party  be  induced  to  enter  into  a  written  agreement  difier* 
ent  from  such  representation,  he  may  not  have  an  action  on 
the  case  for  the  fraud  practised  to  lay  asleep  his  prudence. 
It  is  not,  however,  necessary  to  discuss  that  at  present." 

(a)  12  £afit,  6. 
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Lol*d  EUenborougk,  Aerefore,  rejected  the  evidence,  and  1832. 
allowed  the  seller  to  recover,  although  it  was  clear  that 
what  is  called  a  fraud  had  been  committed  by  the  auction- 
eer's stating,  that  there  was  a  greater  quantity  of  timber 
than  the  actual  quantity;  and  it  is  the  same  precisely  in 
equity,  where  the  party  seeking  relief  is  the  plaintiff.  If 
the  party  seeking  to  avail  himself  of  the  parol  eridenoe  be 
plaintiff,  he  stands  in  equity  just  as  he  would  at  law. 

In  WoUam  v.  Heatn,  before  Sir  Wm.  Gra$U  (a),  the  pur- 
chaser desired  to  have  a  specific  execution  of  an  agree- 
ment, which  had  been  entered  into  with  a  variation  intro- 
duced by  parol;  and  the  Master  of  the  Rolls  gave  an  ela- 
borate judgment,  in  which  he  was  clearly  of  opinion,  that 
the  Court  had  no  such  jurisdiction.  After  stating  the  cir- 
eumstances  about  the  fact  of  the  representation,  he  says — 
**  By  the  rule  of  law,  independent  of  the  statute,  parol 
evidence  cannot  be  received  to  contradict  a  written  agree- 
ment* To  admit  it  for  the  purpose  of  proving  that  the 
written  instrument  does  not  contain  the  agreement,  would 
be  the  same  as  receiving  it  for  every  purpose.  It  was  for 
the  purpose  of  shutting  out  that  inquiry  that  the  rule  of 
law  was  adopted.  Though  the  written  instrument  does 
not  contain  the  terms,  it  must  in  contemplation  of  law  be 
taken  to  contain  the  agreement,  as  furnishing  better  evi- 
dence than  any  parol  testimony  can  supply."  Then  he 
says — "  Thus  stands  the  rule  of  law;"  and  then  he  says, 
that,  in  equity,  a  man  may  be  allowed,  as  a  defendant,  to 
^ater  into  evidence  as  a  defence  which  cannot  be  allowed 
to  a  plaintiff.  He  puts  it,  therefore,  upon  the  general  po- 
Bcy  of  the  law,  which  precludes  the  possibility  of  receiving 
such  evidence. 

A  case  of  the  same  nature,  and  a  very  strong  case,  is 
Mick  V.  Jackson  (&).  In  that  case  it  was  held,  that  parol 
evidence  was  not  admissible  to  prove  from  conversations 

(a)  7  Vca.  211.  (6)  4  Bro.  C.  C.  614. 
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1832.        before  and  at  the  time  of  signing  an  agreement  for  a  Iea8e» 
Small        ^^^^  ^^^  intent  of  the  parties  was  different  firom  the  me- 
^*  morandum.  though  the  same  was  written  by  the  lessee. 

The  memorandum  was  to  grant  a  lease.  At  the  time 
of  the  agreement  it  was  agreed,  that  the  rent  should  be 
paid  clear  of  all  taxes;  these  words  did  not  find  thdr 
way  into  the  contract ;  and  it  was  decided  that  the  eri- 
dence  could  not  be  received  even  in  equity^  for  the  pur- 
pose of  introducing  those  words  into  the  agreement.  A 
party  is  as  much  precluded  from  introducing  any  thing,  ai 
conversation,  into  or  as  forming  part  of  a  written  contracti 
when  a  plaintiff  in  equity  as  when  a  plaintiff  at  law;  and, 
therefore,  a  party  can  never  come  to  rescind  a  contract 
upon  the  ground  that  it  does  not  contain  the  real  terms  of 
the  agreement;  and  he  cannot  introduce  those  other  termi 
by  parol,  unless  there  is  a  case  of  clear  glaring  fraud,  in- 
dependently of  those  terms,  which,  upon  the  general  case, 
would  entitle  him  to  relief.  If  parol  representations  would 
do  in  a  case  of  this  nature,  the  rule  would  be  evaded,  be- 
cause, in  Powell  v.  Edmunds^  there  was  no  doubt  that  what 
the  auctioneer  had  said  was  false,  and  that  the  purchaser 
had  bought  upon  those  representations ;  and  there  was  no 
doubt  in  Rich  v.  Jackson,  that  the  party  had  agreed  to 
take  the  lease  upon  the  terms  alleged. 

In  the  present  case,  there  is  a  written  contract,  as  tech- 
nical, as  circumstantial,  and  providing  as  fully  for  every 
possible  case,  as  any  agreement  that  ever  was  prepared. 
It  does  not  state  that  the  contract  proceeds  upon  repre- 
sentations as  to  yields,  and  value,  and  products;  the  parol 
evidence  attempts  to  make  out  that,  although  that  is  not 
in  the  contract;  it  ought  to  have  been  in  the  contract;  they 
introduce  it,  for  the  purpose  of  varying  the  contract.  What 
is  the  contract  as  it  stands  ?  It  is  a  contract  from  Mr. 
Attwood  to  the  Company  for  the  sale  of  this  property — 
whatever  may  be  its  value,  or  whatever  may  be  the  pro- 
duce of  it.    What  is  the  contract  they  desire  to  introduce! 
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It  18  a  totally  different  coDtract,  it  is  a  contract  by  the  Com-        1832. 
pany  to  buy  only  if  the  estate  shall  be  of  a  certain  value. 
There  would^  therefore,  be  no  escaping,  according  to  these 
cases,  out  of  the  terms  of  the  contract^  and  this  case  is  to  all 
intents  and  purposes  the  same  as  the  cases  referred  to. 

In  that  case  (a)  Lord  Loughborough  said,  '^  From  the 
evidence,  believing  the  witnesses  to  speak  the  truth,  it  is 
impossible  to  mistake  the  meaning  of  the  parties  to  be  ex- 
actly what  Mr.  Mansfield  has  stated,  that  the  rent  to  be 
paid  was  meant  to  be  clear  rent,  but  the  parties  have 
concluded  the  matter  by  a  written  agreement,  which  was, 
that  a  lease  should  be  granted  for  twenty-one  years,  at 
a  rent  of  eighty  guineas  a  year,  the  tenant  paying  his 
twenty  guineas  a  quarter,  including  it  in  his  land-tax  re- 
ceipt. It  can  only  be  according  to  the  sense  the  law  puts 
upon  it,  the  party  died  before  the  payment  of  any  rent,  so 
that  the  whole  matter  remains  upon  the  agreement.  The 
Ck>urt  of  Common  Pleas  rejected  the  parol  evidence  very 
properly.  I  am  satisfied  there  is  no  difference  in  the  case 
in  equity,  where  the  party  only  comes  for  a  more  formal 
execution  of  the  agreement.  I  looked  into  all  the  cases: 
I  cannot  find  the  Court  has  ever  taken  upon  itself  to  add  to 
the  form  of  the  agreement;  but  that  in  repeated  instances 
the  Court  has  refused  to  do  so,  though  it  has  been  insisted 
that  the  parol  evidence  of  the  adverse  party  has  shewn 
the  written  agreement  to  be  against  consciencl^.**  And  he 
referred  to  the  cases,  and  decided  accordingly. 

This  is  not  a  bill  for  a  specific  performance  with  a  va- 
riation, but  it  is  a  bill  to  rescind;  for,  except  in  cases  of 
gross  fraud,  the  same  rules  apply  to  the  two  cases;  for  the 
question  is,  not  whether  it  is  enforcing  a  contract  or  re- 
scinding a  contract,  but  whether  any  relief  is  to  be  given 
by  the  Court  to  a  plaintiff  upon  parol  evidence  varying 
the  written  contract.     The  ground  upon  which  they  seek 

(a)  Rich  ▼.  JackMon, 
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1832.  to  rescind  the  contract  is  this :  that  the  irritten  contract 
does  not  contain  the  real  terms ;  for  that  the  real  terms  werei 
that  they  were  not  to  pay  unless  the  produce  was  of  ce^ 
tain  quantities.  The  rule,  therefore^  is  in  all  respects  the 
same^  if  equitable  relief  is  applied  for,  whether  it  is  for 
the  purpose  of  rescinding  a  contract,  or  for  the  purpose  of 
enforcing  a  contract  with  a  variation. 

In  an  anonymous  case  in  Siinner^s  Report*  (a),  one 
that  could  read  made  an  agreement  for  a  lease  for  twenty- 
one  years;  the  lessor  himself  drew  the  lease  but  for  one 
year,  and  read  it  for  twen£y-one  years,  and  after  the  ex* 
piration  of  a  year  ejected  the  lessee,  and  he  brought  a  bill 
in  Chancery  to  be  relieved  upon  all  this  matter  which  was 
in  proof;  but  it  was  dismissed  with  costs,  for  it  was  within 
the  Statute  of  Frauds  and  Perjuries;  and  the  party  being 
able  to  read,  it  was  his  own  folly;  otherwise  if  he  had  been 
unlettered.  That  case  shews  to  what  extent  Courts  of 
Equity  have  gone  to  prevent  the  evasion  of  th€  Statute  of 
Frauds* 

Lord  ThurloWi  in  Lord  Imham  v.  Child  (6),  says,  '*  a 
mistake  cannot  be  corrected  unless  proved  as  much  to  the 
satisfaction  of  the  Court  as  if  it  were  admilted.  The  dif- 
ficulty of  this  is  so  great  that  there  is  no  instance  of  its 
prevailing  against  a  party  insisting  there  was  no  bhs- 
take." 

In  Lord  Toumshend  v.  Stangroom  (c),  before  Lord  El- 
don,  Lord  EUon  says,  "  You  must  be  satisfied  of  the  in- 
tention of  all  parties.  It  must  never  be  forgpiKten  to  what 
extent  a  defendant,  one  of  the  parties,  admits  or  denies 
the  agreement*'* 

In  these  cases  it  is  necessary  to  inquire,  what  is  fraud? 
Jn  Binstead  v.  Coleman  (cQ,  this  distinetion  was  laid  down 
upon  the  Statute  of  Frauds  and  Perjuries,  that  when 

(a)  Page  119.  (c)6Ves.328. 

(b)  1  Bro.  C.  C.  92.  (</)  Bunb.  66. 
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there  is  a  whole  agreement  by  parol,  and  part  of  it  is  1832. 
executed^  a  Court  of  equity  will  decree  a  specific  execu- 
tion of  the  whole,  "  For  the  Statute  of  Frauds,"  says  the 
Chief  Baron,  **  does  not  extend  to  that.  But  where  there 
is  an  agreement  by  writing  executed,  you  cannot  come  by 
evidence  to  supply  any  defect  in  that  agreement,  which 
was  intended  to  be  part  of  that  agreement,  but  not  insert- 
ed in  it,  for  that  would  be  to  evade  the  Statute  of  Frauds, 
and  introduce  more  perjury.*'  The  whole  Court  were  of 
the  same  opinion. 

Clowes  V.  Higginson  (a),  before  Sir  Thomas  Plumer^ 
clearly  decides  that  which  runs  through  all  the  cases,  that, 
where  a  matter  is  distinctly  adverted  to  by  the  parties,  and 
they  do  not  choose  to  make  it  part  of  their  written  con- 
tract, the  Court  cannot  receive  parol  evidence,  even  in 
support  of  a  defence;  which  is  an  exception  from  the  gene- 
ral rule.  After  the  decree  pronounced  at  the  Rolls  in 
Higginson  v.  Clowes  (6),  dismissing  the  bill,  the  cause  of 
Clowes  v»  Higginson  was  instituted  by  the  purchaser,  the 
defendant  in  the  former  suit,  praying  a  specific  perform- 
ance of  the  contract,  according  to  his  construction,  that 
is,  including  the  timber,  except  upon  the  lots  four  and 
five,  to  which,  as  he  represented,  the  separate  valuation 
was  to  be  confined;  the  defendants,  the  vendors,  insisting 
that,  under  the  eighth  condition  of  sale,  all  the  timber  was 
to  be  separately  valued.  The  plaintifi"s  counsel  opposed 
the  introduction  of  parol  evidence,  insisting  upon  the  au- 
thorities cited  in  the  former  cause  between  the  parties, 
that  it  could  not  be  admitted  to  vary,  add  to,  or  explain  a 
written  contract,  as  it  might  to  shew  fraud  or  surprise. 
The  yice-Chancellor  there  resisted  the  introduction  of 
parol  evidence  to  alter  the  contract:  he  said,  ^Hhat  the 
attention  of  the  parties  had  been  drawn  to  the  matter, 

(a)  1  Ves.  &  B.  524.  (6)  15  Ves.  516. 

VOL.  I.  H  H 
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1832.  that  they  distinctly  adverted  to  it,  and  that  they  had 
_^.,,  not  made  it  part  of  the  contract."  And  he  decided  ac« 
w.  cordingly. 

The  same  point  was  decided  in  Omerodv.  Hardman  (a). 
Some  of  the  Judges  of  this  Court  were  sitting  upon  that 
case;  and  there  they  decided,  that  where  the  agreement 
was  drawn  according  to  the  intention  of  the  parties,  parol 
evidence  was  inadmissible. 

Now,  here  the  agreement  was  drawn  precisely  accord- 
ing to  the  intention  of  the  parties;  they  had  the  most  able 
assistance;  it  was  the  joint  production  of  a  most  elaborate 
piece  of  machinery;  they  did  what  they  intended  to  do; 
and  it  would  be  a  perfect  insult  to  those  who  advised 
them,  of  all  ranks  and  degrees,  to  tell  them  that  they  in- 
tended one  thing  and  did  another:  but  they  now  com- 
plain  in  a  Court  of  Justice,  that  they  have  not  done 
what  they  intended.  A  parol  agreement  can  only  be  ad- 
mi  t  ted  where  the  written  agreement  is  not  drawn  ac- 
cording to  the  intention  of  the  parties  at  the  time;  you 
cannot,  by  parol,  add  any  thing  to  what  was  the  real  agree- 
ment at  the  time,  after  that  has  been  correctly  reduced 
into  writing.  Nobody  represents  that  this  was  not  cor- 
rectly reduced  into  writing;  this  is  not  a  fraud  of  that  na- 
ture, but  it  is  the  basis  of  the  law,  upon  which  every  thing 
depends* 

In  Haynes  v.  Hare  (6),  the  Court  was  dealing  with  a 
subject  which  enabled  it  to  act  as  a  Court  of  Equity;  it 
was  dealing  with  one  of  its  own  records,  and,  therefore, 
Lord  Loughborough  was  speaking  upon  the  equitable 
grounds  and  general  rules  applicable  to  both  points;  he 

says "  It  is  not  necessary  to  cite  any  case  to  prove  the 

proposition  that  parol  evidence  of  parol  communication 
between  the  parties  ought  not  to  be  received   to  add  a 

(a)  6  Vcs.  722.  (h)  I H.  Blackst.  659. 
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term  not  inserted  in  the  specific  agreement  which  they         lBd2. 
have  executed^  and  for  this  plain  reason^  that  what  passed 
between  them  in  that  communication  may  have  been  al- 
tered and  shifted  in  a  variety  of  ways,  but  what  they  have 
signed  and  sealed  was  finally  settled. — It  would  destroy 
all  trusty  it  would  destroy  all  security,  and  lay  it  open,  un- 
less the  parties  are  completely  bound  by  what  they  have 
signed  and  sealed." — It  is  a  rule  without  any  inconveni* 
ence.     What  is  by  parol  is  shifting,  and  the  evidence  in 
this  case  will  shew  there  is  a  matter  in  dispute,  upon  which 
we  shall  enter  into  a  serious  contest  what  were  the  repre- 
sentations made ;  and  no  living  person  can  be  perfectly 
certain  he  can  come  to  a  conclusion  upon  this  point;  so 
that  the  Court  will  have  to  examine  into  a  parol  contract 
which  might  have  been  made  part  of  the  written  contract, 
and  which  was  before  the  eyes  of  the  parties  at  the  time  they 
made  the  contract;  for  their  ofier  of  the  6th  of  June  was 
made  upon  a  condition;  which,  it  is  shewn,  was  performed 
by  the  10th  of  June;  and  on  the  10th  of  June  there  was  a 
clear,  binding,  and  solemn  contract,  without  any  condition 
annexed  to  it.     They  did  intend  it  should  form  a  condition 
of  the  offer,  they  did  not  intend  that  it  should  form  a  con- 
dition of  the  agreement ;  and  now  they  come,  at  the  dis- 
tance of  years,  to  inquire  into  this,  and  place  the  Court 
in  the  situation  of  overruling  the  Statute  of  Frauds. 

In  Pickering  v.  Dowson  (a),  Lord  Chief  Justice  Gibbs, 
speaking  of  the  parties  there,  observed,  "They  then  come 
to  an  understanding,  and  reduce  the  contract  to  writing. 
By  that  alone  they  are  afterwards  to  be  bound,  unless 
some  fraud  can  be  shewn.  Even  if  there  had  been  a  re- 
presentation, it  would  not  have  availed.  I  hold,  if  a  man 
brings  me  a  horse,  and  makes  any  representation  whatever 
of  his  quality  and  soundness,  and  afterwards  we  agree  in 

(<i)  4  Taunt.  779. 
Hu2 
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1 832.        writing  for  the  purchase  of  the  horse,  that  shortens  and 
^     ^^"""^       corrects  the  representations ;  and  whatever  terms  are  not 

Small 

V.  contained  in  the  contract  do  not  bind  the  seller,  and  must 

be  struck  out  of  the  case.*'  His  Lordship  adds,  '*  The 
ground  upon  which  I  proceeded  at  Nisi  Pritu  was,  that 
after  the  written  contract  was  made,  parol  evidence  could 
not  be  admitted  of  former  representations,  unless  there 
was  proof  of  some  fraud  by  which  the  defendants  pre- 
vented the  plaintiffs  from  discovering  a  fault  which  they 
knew  to  exist."  The  rule,  therefore,  both  at  law  and  in 
equity,  in  the  case  of  a  contract  is,  that  parol  evidence 
cannot  be  introduced  to  shew  representations,  communis 
cations,  agreements,  or  claims,  that  were  really  agreed 
upon  between  the  parties,  but  not  reduced  into  writing. 
In  the  absence  of  a  case  of  fraud,  the  untruth  of  the  re- 
presentations is  no  fraud,  the  representations  may  be  true 
or  false,  the  representations  may  be  correct  or  incorrect, 
they  may  have  been  founded  in  error  or  some  fraudulent 
motive  in  the  party  making  them;  but  the  parties  are 
bound  to  prove  a  case  of  clear,  glaring,  and  manifest 
fraud,  to  entitle  the  Court  to  give  relief;  they  are  not  en- 
titled to  relief,  whatever  may  have  been  the  effect  of  the 
representations,  if  they  have,  with  their  eyes  open,  enter- 
ed into  a  written  agreement  in  which  they  have  not  em- 
bodied this  particular  clause. 

This  question  has  arisen  in  a  very  important  class  of 
cases  that  have  not  come  into  play  for  a  considerable  time, 
in  consequence  of  an  alteration  in  the  law  of  annuities. 
There  was  a  period  whea  it  was  doubted,  whether,  if  a 
power  was  given  to  repurchase  an  annuity,  the  whole  trans- 
action was  not  usurious,  and  therefore  void ;  and,  in  order 
to  avoid  the  peril  of  introducing  that  proviso,  it  was  a 
common  rule,  in  cases  upon  that  subject,  to  trust  to  the 
parol  agreement  of  the  annuitants,  that  there  should  be  a 
power  to  repurchase,  though  none  was  inserted  in  the 
deed.     It  was  soon  held  at  law  that  such  parol  agreement 
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was  simply  void;  and  many  bills  were  filed  in  the  Court  of        1832. 
Chancery  upon   such   agreements.      The  case  of  Lord 
Porimore  v.  Morris^  and  of  Lord  Melsingham,  before  he  «. 

was  Lord  Porimore,  referred  to  in  Imham  v.  Cfdld,  was  a 
case  of  this  description^  in  which  it  was,  after  great  con" 
sideration,  decided,  that  a  man  who  granted  an  annuity 
could  not  file  a  bill  to  have  that  power  of  redemption  in- 
serted which  had  been  thus  omitted.  It  was  a  fraud  of  the 
most  gross  and  glaring  kind  on  the  part  of  the  annuitant, 
not  to  allow  the  introduction  of  a  power  which  was  the  sub- 
ject of  an  express  agreement,  and  which  was  left  out  of  the 
agreement  to  render  him  secure,  though  the  real  agreement 
was  to  have  it  inserted.  At  the  time  the  Court  was  asked 
to  insert  that  power,  it  had  been  decided  that  it  would  not 
damage  the  security ;  but  a  very  great  Judge  has  held  that, 
in  such  a  case,  the  Court  cannot  relieve,  because,  although 
it  may  be  a  fraud  upon  the  party  not  to  perform  that  pa- 
rol agreement,  you  must  leave  him  to  perform  it  according 
to  his  conscience,  because  the  parties  did  what  they  in- 
tended; they  omitted  it,  instead  of  inserting  it.  So,  here 
it  was  their  express  intention  not  to  insert  it;  they  knew 
how  difficult  it  was  to  come  to  any  understanding  upon  it, 
they  knew  it  was  one  thing  to  represent  and  inquire  into 
the  representations,  and  another  thing  to  prove  them.  A 
deputation  goes  down;  they  become  satisfied,  but  the  ge- 
neral body  is  not.  The  attempt  to  falsify  the  statement  of 
the  expense  has  taken  years.  One  accountant  has  been 
paid  between  1800/.  and  1900/.,  and  he  has  taken  years  to 
find  out  that  the  statements  are  wrong.  On  cross-exami- 
nation he  admits  he  has  received  between  1800/.  and 
1900/.,  and  expects  to  receive  more. 

What  the  plaintifi^  now  say  is,  that  these  representa- 
tions are  to  form  part  of  the  contract;  and  suppose  they 
had  said,  at  the  time  of  the  contract,  here  are  these  repre- 
sentations, we  have  taken  them  down,  (previous  to  the  exe- 
cution of  the  contract  of  the  10th  of  June,  what  had  been 
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1832.  taken  down  by  Mr.  Philip  Taylor  bad  never  been  shewn 
to  Mr.  jittwoodf  directly  or  indirectly)^  they  are  your  re- 
presentations^  we  will  put  them  into  a  schedule^  and  recite, 
— Whereas,  in  the  schedule  hereunto  annexed,  are  con- 
tained the  representations  of  Mr.  Attwaod^  upon  which  this 
contract  has  been  entered  into  on  the  part  of  the  Com- 
pany. Now,  it  is  hereby  declared,  that  upon  those  re- 
presentations the  purchasers  will  buy  at  a  certain  sum. 
The  moment  they  had  said  so,  Mr.  Attwood  would  hate 
said,  I  have  no  means  of  speaking,  as  I  have  ahready  told 
you  (and  as  it  is  proved  he  did  tell  them),  I  have  no  means 
of  speaking  with  absolute  certainty  as  to  those  facts;  if  you 
expect  me  to  enter  into  a  contract  with  those  representa- 
tions annexed,  we  must  first  set  about  inquiring  into  them. 
If  this  had  been  done,  the  contract  would  have  begun 
with  a  litigation;  the  accountants,  engineers,  and  agents, 
and  all  sorts  of  persons,  would  have  been  employed  at  an 
expense  of  thousands  and  tens  of  thousands;  and  by  the 
time  that  iron  had  fallen  from  16/1  to  3/.,  the  actual  state 
of  the  matter  would  have  been  known.  But  the  Company 
never  meant  it.  They  knew  the  contract  could  not  be  en- 
tered into  upon  that  basis,  and  as  they  were  determined 
to  have  the  property,  nothing  would  have  suited  them 
so  ill,  as  that  such  a  statement  should  be  made  a  term  of 
the  contract.  They  knew  that  they  could  require  it,  if 
they  meant  to  treat  it  as  the  basis  of  the  contract;  but 
they  meant  it  not,  and  there  was  nothing  further  from 
their  intention.  This  case,  therefore,  comes  within  all  the 
authorities. 

In  Mortlock  v.  Buller  (a).  Lord  Eldon  says,  ''  There  is 
nothing  in  the  circumstances  that  could  induce  me  to  think 
the  plaintiff  could  be  restrained  from  using  all  the  reme- 
dies he  might  have  at  law,  if  a  bill  had  been  filed  to  have 
the  contract  delivered  up.     It  is  much  too  late  to  discoss 

{a)  lOVcs.308. 
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now  whether  this  Court  ought  to  order  a  contract  that  it         1832. 
would  not  specifically  perform  to  be  delivered  up,  and  to 
decree  the  performance  of  a  contract,  which  it  would  not 
order  to  be  delivered  up;  for  the  distinction  is  always 
laid  down:  there  are  many  cases  in  which  the  party  has 
obtained  a  right  to  sue  upon  the  contract  at  law,  and 
under  such  circumstances^  that  his  conscience  cannot  be 
affected  here,  so  as  to  deprive  him  of  that  remedy;  and 
yet,  on  the  other  hand,  the  Court  declaring  he  ought  to  be 
^t  liberty  to  proceed  at  law,  will  not  actively  interpose  to 
aid  him,  and  specifically  perform  the  contract.    Twining  v. 
Morrison  (a),  and  many  other  cases  are  of  that  sort/*  The 
Court  may  therefore  refuse  to  rescind  a  contract  in  a  hun- 
dred cases,  in  every  one  of  which  a  specific  performance 
would  be  decreed.     The  Court  has  no  right  to  take  away 
the  remedy  which  a  man  has  at  law.     In  this  case,  if  the 
plaintiffs  have  been  deceived,  they  can  maintain  an  action 
for  the  deceit,  and  a  jury  will  award  to  them  whatever  da- 
mages it  may  be  proper  to  pay  for  the  deceit,  if  any,  that 
Mr.  Attwood  has  been  guilty  of. 

Of  the  cases  referred  to,  some  have  but  little  bearing 
upon  the  case,  and  others  have  none  at  all.  Lysney  v.  Sel- 
by  was  a  case  of  a  false  representation  of  rent;  and  it  was 
held  that  the  rent  was  within  the  knowledge  of  the  parties ; 
and,  after  great  doubt,  it  was  decided  that  the  action 
would  He;  and,  upon  motion,  an  arrest  of  judgment  was 
refused ;  and  Holt^  Chief  Justice,  says,  *^  If  it  were  not  for 
that  resolution,  I  should  think  it  a  hard  action  to  maintain. 
The  difference  is  there  taken  between  the  annual  value  and 
the  value  in  gross.  If  the  vendee  does  not  depend  upon 
the  affirmation  of  the  vendor,  but  sends  to  inquire  into  the 
▼alue  of  the  property,  there  it  is  not  reasonable  he  should 
recover.  But  if  the  vendor  gives  in  a  particular  of  the 
rents,  and  the  vendee  says  he  will  trust  him,  and  inquires 
no  further,  but  relies  upon  his  particular,  there,  if  the  par- 

(a)  2  Bro.  C.  C.  326. 


446  EQUITY  CASES  IN  THE 

1832.  ticular  be  false,  an  action  will  He:  but  if  the  vendee  will 
go  and  inquire  further  what  the  rents  are,  there  it  seems 
unreasonable  he  should  have  any  action,  though  the  parti- 
cular be  false,  because  he  did  not  rely  upon  the  particu* 
lar.*'  So  that,  taking  the  case  of  Lysney  v.  Selby  as  it 
stands,  it  is  an  authority  against  the  plaintiffs,  for,  it  is 
perfectly  absurd  for  them  to  say,  they  placed  any  reliance 
upon  Mr.  AitwoocTs  representations.  They  went  over  and 
over  again  to  ascertain  the  truth  of  them;  they  did  not  de- 
pend upon  tiiem;  and  therefore  they  could  not  maintain 
an  action. 

Dobell  V.  Stevens  was  an  action  upon  the  case  for  a  de- 
ceitful representation  upon  the  sale  of  4»eer  and  spirits  in 
a  public  house ;  the  man  had  stated  falsely  his  sales  and 
returns,  those  being  two  simple  facts  within  his  know- 
ledge;  the  books  were  in  his  house,  and  he  knew  that  the 
statement  was  false.  In  that  case  it  was  held,  that  the 
plaintiff  might  maintain  an  action  on  the  case  for  the  de- 
ceitful representations,  although  they  were  not  noticed  in 
the  conveyance  of  the  premises,  or  in  a  written  memoran- 
dum of  the  bargain,  which  was  drawn  up  after  those  re- 
presentations were  made;  and  Lord  Tenierden  refers  to 
Lysney  v.  Selby.  Those  are  the  only  two  authorities  in 
the  books  upon  the  subject.  Lysney  v.  Selby  is  not  a  very 
high  authority;  it  does  not  bear  upon  this  case;  and  D<h 
belly,  Stevens  was  decided  upon  the  authority  of  that  case. 

It  is  not  contended  that  an  action  cannot  be  brought 
for  deceit;  but  it  is  independent  of  the  contract,  and 
does  not  touch  it ;  it  does  not  go  against  the  Statute  of 
Frauds,  though  it  is  trenching  upon  it,  and  deserves 
to  be  very  gravely  considered.  The  authorities  are  not 
very  decisive;  they  are  open  to  doubt;  but  if  they  are 
authorities,  let  this  Company  bring  an  action  against  Mr. 
Attwoody  and  try  their  case  in  an  action  for  deceit. 

Turner  v.  Harvey  (a)  has  nothing  to  do  with  this  case; 

(a)  Jacob,  169. 
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the  purchaser  in  that  case  concealed  the  dropping  of  a  life^         1832. 
which  was  unknown^  as  he  was  aware,  to  the  seller,  and 
which  increased  considerably  the  value  of  the  property. 
It  was  a  clear,  gross,  manifest  fraud,  which  only  requires 
stating  to  shew  that  relief  was  consequential. 

In  Beaumont  v.  Dukes  {a),  parol  evidence  was  read  for 
the  defendants ;  but  it  was  of  a  written  representation,  read 
at  the  sale,  of  intended  improvements  not  carried  into  effect. 
Lord  Clermont  v.  Tasburgh{b)  is  a  case  of  the  same  sort; 
the  evidence  was  used  by  the  defendant,  and  not  by  the 
plaintiff.  The  Attorney-General  v.  Morgan  (c)  was  a 
case  of  a  charity  lease  set  aside ;  and  the  question  was, 
whether  a  covenant  by  trustees,  which  had  guaranteed 
the  actual  enjoyment,  could  be  enforced.  The  Court  set 
aside  the  lease  upon  grounds  applicable  to  such  cases, 
and  which  have  no  bearing  upon  the  present  case. 

In  Edwards  y.M'Leay^d) 9  the  seller,  knowing  that  a 
part  of  the  estate,  and  a  very  important  part  of  it,  being 
a  house  and  land  upon  Clapham  Common,  was  copyhold, 
and  had  been  for  years  treated  as  such,  and  not  as  fee 
simple,  concealed  that  circumstance,  though  he  was  aware 
of  it,  and  sold  the  whole  estate  as  a  fee  simple  estate, 
without  giving  any  notice  of  the  defect  in  the  title.  When 
the  purchaser  discovered  it,  he  filed  his  bill  to  be  re- 
lieved. It  was  not  a  bill  for  relief  from  an  agreement, 
but  to  set  aside  a  conveyance;  and  Sir  William  Grant 
gave  the  relief:  there  was  as  complete  a  fraud  as  was 
ever  committed,  and  no  person  could  have  been  com- 
pelled to  take  that  which  never  formed  part  of  the  con- 
tract, and  which  was  not  provided  for,  because  only  one 
party  knew  it  to  exist.  It  had  never  been  discussed  as 
a  question  of  representation,  because  there  was  only  one 
representation — that  the  vendor  was  seised  in  fee  of  the 


(a)  Jacob,  422.  (c)  2  Russ.  306. 

(6)  1  Jac.  &  W.  1 12.  {d)  Coop.  308;  2  Swanst.  28?. 
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1832.  whole,  notwithstanding  he  knew  that  the  most  importaDt 
part  was  copyhold  land.  That  case  came  before  Lord 
Eldon  upon  appeal,  and  he  affirmed  the  decree.  His 
Lordship  said,  ''The  case  resolves  itself  into  this  ques- 
tion, whether  the  representation  made  to  the  plaintiff  was 
not,  in  the  sense  in  which  we  use  the  term,  fraudulent; 
I  am  not  apprised  of  any  such  decision ;  but  I  agree  with 
the  Master  of  the  Rolls,  that  if  one  party  make  a  repre- 
sentation which  he  knows  to  be  fake,  but  the  falsehood  of 
which  the  other  party  has  no  means  of  knowing,  this 
Court  will  rescind  the  contract.*'  In  a  case  of  direct 
fraud,  as  that  was,  the  Court  may  unquestionably  give  re- 
lief; but  the  Court  ought  not  to  receive  parol  evidence  to 
rescind,  or  enforce,  with  a  variation,  a  written  agreement, 
where  representations  may  have  been  made  innocently  or 
by  mistake,  or  carelessly,  and  not  fraudulently.  This  is 
proved  by  Powell  v.  Edwards:  in  that  case,  if  the  repre- 
sentation had  been  considered  as  a  mere  trap  or  fraud,  the 
seller  could  not  have  recovered  in  that  action ;  but  al- 
though the  representation  was  made,  and  although  the 
representation  was  false,  and  although  the  representation 
must  have  had  great  influence  upon  the  biddings  of  the 
purchaser,  it  was  held  he  could  not  be  relieved  from  that 
fraud,  but  must  depend  upon  the  written  contract,  and 
could  not  get  out  of  it.  To  get  rid  of  the  rule,  therefore, 
and  establish  the  right  out  of  the  contract,  and  inde- 
pendently of  the  statute,  a  clear  positive  fraud  must  be 
proved. 

Even  in  cases  of  mistake,  where  a  bill  is  filed  to  rescind 
a  contract,  the  extent  to  which  it  is  denied  or  explained  by 
the  answer  of  the  defendant  must  not  be  forgotten ;  and 
the  evidence  must  be  equal  to  the  admission  of  the  party, 
in  order  to  enable  the  Court  to  alter  the  contract  upon  a 
mistake  of  that  nature ;  and  if,  in  a  case  of  this  sort,  it  can- 
not be  put  u)>on  fraud,  a  mbtake  cannot  be  corrected  un- 
less the  party  submits  to  have  it  corrected. 
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In  Cadmany.  Horner  (a),  the  Master  of  the  Rolls  says,  1832. 
**  The  evidence  of  the  inadequacy  of  the  price  in  this  case  small 
is  considerably  shaken  by  the  defendant's  admission  of  the  <'• 

,  Attwood. 

clear  rent  of  the  premises.  It  is  difficult  to  conceive  that 
he  could  be  ignorant  of  the  value,  having  so  recently  pur- 
chased the  estate,  and  laid  out  money  in  the  improvement 
of  it;  and  it  is  not  easy  to  comprehend  his  conduct;  nor 
does  misrepresentation  by  the  plaintiff  in  regard  to  what 
was  requisite  for  the  repairs  of  the  houses,  by  any  means 
account  for  the  disparity  between  the  prices  paid  for  the 
estate  and  the  sum  at  which  the  witnesses  value  it;  yet, 
as,  upon  the  evidence,  the  plaintiff  has  been  guilty  of  a  de- 
gree of  misrepresentation,  operating  to  a  certain,  though 
a  small  extent,  that  misrepresentation  disqualifies  him  from 
calling  for  the  aid  of  a  Court  of  equity,  where  he  must 
come,  as  it  is  said,  with  clean  hands.  He  must,  to  entitle 
him  to  relief,  be  liable  to  no  imputation  in  the  transaction." 
It  will  be  distinctly  proved,  that  these  plaintiffs  are  as 
liable  to  as  much  imputation  throughout  this  transaction 
as  it  is  possible  for  plaintiffs  to  be;  and  if  that  is  made  out 
by  evidence,  then  it  will  not  be  a  case  in  which  a  party  is 
guilty  of  a  degree  of  misrepresentation,  although  slight, 
although  small,  but  a  powerful  case  of  misrepresentation 
against  the  Company;  and  then  Cadman  v.  Homer y  which 
is  only  one  of  a  great  many  authorities  establishing  the 
same  rule,  will  prevent  the  Court  from  giving  relief  to 
these  parties,  as  not  coming  with  what  is  technically  call- 
ed clean  hands. 

Mr.  Knight,  in  reply. — Two  propositions  of  law  have 
been  raised  on  behalf  of  Mr.  Atttvood,  one  is  with  refer- 
ence to  the  admissibility  of  the  evidence,  and  the  other  with 
respect  to  the  parties.  Numerous  authorities  have  been 
cited  and  read  to  prove  the  proposition,  that  a  contract 
cannot  be  added  to  by  parol.  That  proposition  never  was 
disputed,  for  the  present  case  has  nothing  to  do  with  it. 

(a)  18  Ves.  10. 
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1832.  If  there  be  one  proposition  clearer  in  the  law  than  another, 
it  is,  that  a  party  is  at  liberty  to  prove,  if  he  can,  for  the 
purpose  of  shewing  he  is  not  bound  by  a  contract,  that  he 
was  induced  to  enter  into  the  contract  by  representations 
and  suppressions,  fraudulent  and  false.  That  proposition 
is  not  denied,  nor  even  questioned,  by  any  one  of  the  nu- 
merous cases  that  have  been  cited.  Not  one  of  those  cases 
can  be  opened,  whether  it  be  in  a  Court  of  law  or  a  Court 
of  equity,  without  finding  that  fraud  is  always  expressly 
excepted.  And,  in  the  cases  in  which  the  Court  has  been 
obliged  by  the  rules  of  law  to  reject  the  evidence,  the 
Court  has  always  guarded  itself  in  express  terms,  by  say- 
ing this  is  not  a  case  of  fraud,  if  it  were,  it  would  admit  of 
further  consideration.  Higginson  v.  Clowes,  in  the  se- 
cond report  of  it,  in  which  the  parties  were  reversed,  is  the 
only  case  in  which,  in  a  Court  of  equity,  evidence  to  add 
to  a  contract  by  parol  was  rejected  on  the  part  of  the  de- 
fendant. But  what  occurred  in  that  case?  Sir  Tkomai 
Plumer  went  on  higher  grounds;  he  dismissed  the  plain- 
tiff's bill  on  other  grounds;  and  therefore,  though  the 
evidence  of  the  defendant  was  rejected,  the  plaintiff  bad 
no  relief;  but  in  that  very  case,  the  strongest  cited.  Sir 
Thomas  Plumer  expressly  says,  '*  Here  is  no  fraud — here 
is  no  suggestion  of  fraud — I  have  looked  through  the  case, 
to  see  if  fraud  is  imputed,  and  I  can  see  no  trace  of  it;  and 
I  am  not,  therefore,  warranted  in  admitting  it  on  the 
ground  of  fraud.*'  Such,  in  terms  also,  is  the  language 
of  Lord  Thurlow,  in  Lord  Imham  v.  Child;  and  such  is 
the  language  of  all  the  Courts  of  common  law. 

It  is  admitted  on  the  part  of  the  plaintiffs,  that  they 
must  prove  fraud,  that  they  must  do  that  which  it  has  been 
admitted  was  the  exception  in  the  cases  cited. 

Several  cases  at  common  law  have  been  referred  to. 
Without  recapitulating  them,  one  observation  may  be 
made  in  respect  of  them,  namely,  that  a  dictum  is  to  be 
found  in  some  of  the  less  modem  authorities,  but  still 
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modem  aiithoritiesy  that,  to  relieve  a  party  from  a  con-  1832. 
tract  on  the  ground  of  fraud,  the  defendant  must  be 
shewn  to  have  taken  measures  for  the  purpose  of  prevent- 
ing the  plaintiff  from  discovering  the  fraud ;  this  is  laid 
down  in  some  of  the  judgments  of  the  Judges,  but  is  not 
warranted  by  the  decisions,  and  is  distinctly  contradicted 
by  the  later  decisions  in  Dobell  v.  Stephens ^  and  the  other 
cases. 

In  Dobell  v.  Stephens  there  was  no  such  fact,  there 
was  misrepresentation.     It  was  the  case  of  the  purchase  of 
a  public-house,  on  which  occasion  the  profits  were  stated 
by  the  vendor  to  be  of  a  certain  amount,  and  the  quantity 
of  sales  were  stated  to  be  of  a  certain  amount;  the  books 
were  in  the  house,  but  were  not  looked  at;  the  purchaser 
relied,  as  he  had  a  right  to  do,  on  the  statement  of  the  ven- 
dor, and  he  recovered  at  law.     Even  in  a  Court  of  law,  it 
is  not  necessary  to  go  beyond  the  false  assertion  of  the  fact 
It  is  not  necessary  that  endeavours  should  have  been  made 
on  the  part  of  the  defendant  to  prevent  the  other  party 
from  discovering  it.     The  case  of  the  present  plaintiff*  is 
fraud:  a  ground  on  which  it  has  been  admitted,  that,  if  es- 
tablished, the  plaintiff^  ought  to  succeed. 

With  respect  to  the  question  of  parties — the  argument 
on  the  part  of  the  defendant,  Attwood,  is,  that  the  parties 
are  either  too  many  or  too  few.  It  is  just  every  thing  but 
what  it  ought  to  be.  A  great  proportion  of  Mr.  AttwooiVs 
answer  is  placed  on  the  ground,  that,  in  dealing  with  the 
British  Iron  Company^  Mr.  Attwood  was  only  dealing  with 
Messrs.  Small,  Shears,  and  Taylor.  It  is  proved,  and  has 
not  been  attempted  to  be  contested,  either  in  argument  or 
in  evidence,  that,  from  the  beginning  and  throughout,  Mr. 
Attwood  knew  that  he  was  dealing  with  the  British  Iron 
Company.  It  is  true,  that,  according  to  the  course  taken  by 
the  Company,  the  names  of  the  three  managing  directors 
were  used.  It  is  true,  that  if  Mr.  Attwood  had  suggested 
a  wish  that  those  names  only  should  have  been  used,  it 
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1832.  would  have  been  prudent  on  his  part^  inasmuch  as  he  was 
not  embarrassed  with  a  number  of  multitudinous  contrac- 
tors. These  three  parties  we  have  upon  the  record ;  and 
the  question  is,  whether  the  bill  must  fail  either  because 
we  have  more  than  three,  or  because  we  have  not  a  suffi- 
cient number  beyond  the  three. 

It  stands  established  and  uncontradicted  that  these  three 
are  trustees  for  the  partnership,  called   The  British  Iran 
Cowpany.     That  is  not  questioned.     It  is  a  new  proposi- 
tion in  a  Court  of  equity,  that  trustees  not  only  may,  but 
ought  to,  sue  without  their  cestui  que  trust.     They  cannot 
doit;  they  are  trustees  for  the  partnership;  and  the  in- 
terest in  the  view  of  a  Court  of  equity  is  substantially  in 
that  partnership;  and  without  that  which  substantially  re- 
presents their  cestui  que  trusty  they  would  have  acted  im- 
properly in  suing,  though  it  cannot  be  contended  that  all 
their  cestui  que  trust  should  have  been  parties — that  would 
have  been  a  mere  denial  of  justice — they  amount  to  up- 
wards of  five  hundred  in  number,  and  relief  would  have 
been  utterly  impossible.     The  consequence  is,  if  in  a  case 
of  this  description  these  objections  were  to  prevail,  the 
Courts  of  justice  in  this  country  would,  while  they  ac- 
knowledge the  legality  of  partnerships  of  this  description, 
(and  the  question  of  the  iliegahty  of  them  has  been  ex- 
pressly abandoned  at  the  bar,  though  raised  throughout 
the  record  on  the  part  of  Mr.  Attwood^  deprive  this  part- 
nership of  its  rights,  and  subject  it  to  every  species  of 
fraud  which  those  dealing  with  it  may  wish  to  perpetrate. 
It  has  been  urged  that  there  are  cases  in  which  the 
Court  will  not  act  without  the  total  number  of  a  very  ex- 
tensive partnership.     The  only  case  in  which   the  Court 
has  proceeded  upon  that  principle,  has  been  the  disso- 
lution of  a  partnership,  where  the  rights  of  every  indivi- 
dual member  are  severally  affected,  where  each  has  of 
necessity  a  right  to  contribution  against  the  other,  which 
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the  Court,  acting  for  the  purpose  of  dissolution,  must  en-  1832. 
force.  What  bearing  has  that  upon  the  present  case? 
This  case  is  an  equitable  action  for  money  had  and  re- 
ceived ;  an  equitable  action  for  the  recovery  of  money  ob- 
tained by  fraud,  necessarily  connected  with  the  account 
which  this  Court  must  direct  for  the  purpose  of  restoring 
the  parties  to  their  original  situation  in  respect  of  rent  and 
expenditure  and  interest.  Again,  it  is  said  that  the  doc- 
trine of  Lord  Eldon,  in  Cockburn  v..  Thompson^  and  in 
Mair  v.  The  New  River  Company,  and  numerous  other 
cases  of  that  description,  particularly  Hitchens  v.  Co/i- 
grevey  applied  only  to  cases  where  that  which  is  the  object 
of  the  suit  must  have  been  for  the  benefit  of  the  partnership. 
But  there  is  no  such  rule  any  where  laid  down,  or  to  be 
found  in  any  of  the  books;  the  question  is  as  to  the  right 
of  suit  between  an  extensive  partnership  and  another  per- 
son. If  it  be  so,  if  the  object  may  be  for  the  benefit  of 
the  partnership,  some  have  a  right  to  sue  on  behalf  of  the 
others.  The  cases  of  prize-money,  and  suits  instituted  to 
set  aside  agreements  in  derogation  of  common  rights,  are 
all  cases  in  which,  by  a  supposable  possibility,  the  pro- 
ceedings may  not  have  been  for  the  advantage  of  all  the 
parties. 

It  has  been  suggested  that  there  may  be  collusion ;  that 
the  plaintiffs  on  the  record  may  be  acting  in  collusion  with 
the  defendant  Attwood,  and  that  these  proceedings  may 
be  questioned  by  other  members  of  the  partnership.  Now, 
in  the  first  place,  the  argument  of  collusion  is  not  open  to 
the  defendant  Attwood;  because  upon  that,  at  least,  it  is 
an  important  thing  to  suggest  that  there  should  not  be  any 
thing  stated  that  is  not  contained  upon  the  record ;  and  in 
the  defendant's  answer  there  is  no  trace  of  it  from  the  be- 
ginning  to  the  end,  it  is  not  even  suggested.  But  this  suit 
cannot  be  objected  to  effectually  by  other  members  of  the 
partnership.  The  decree  proceeding  upon  the  footing, 
that  some  eflTectually  represent  all,  will  eflfectually  conclude 
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1832.  all.  The  suit  being  instituted  by  some  on  behalf  of  all, 
the  decree  would  of  necessity  be  pleadable  against  another 
suit;  and  the  only  remedy  by  any  member  who  wished  to 
question  what  is  done  here  would  be  by  a  suit  against  the 
plaintiffs  who  instituted  this  suit  against  Mr.  jitiwood; 
but  the  question  with  Mr.  Atiwood  would  be  concluded  by 
the  decree  upon  the  present  record. 

No  other  suit  could  be  instituted  without  the  presence 
of  the  three  contrafting  parties.  A  cesttd  que  trust  can- 
not sue  without  his  trustee.  The  contract  was  made  by 
Small,  Shears,  and  Taylor.  No  suit  having  a  reference 
to  the  contract  could  be  sustained  without  the  presence  of 
those  three — those  three  parties  must,  of  necessity,  be 
parties  to  any  other  record. 

But  this  is  not  the  common  case  of  some  taking  on 
themselves  arbitrarily  to  sue  on  behalf  of  all  others,  and 
undertaking  to  represent  the  others.  By  the  deed  of 
constitution  of  this  Company,  the  whole  authority  of  the 
partnership,  with  regard  to  all  questions  of  property  and 
management,  is  delegated  to  the  three  plaintiffs  upon  this 
record ;  every  trustee,  every  managing  director,  and  every 
other  director,  it  is  proved,  is  a  party;  it  is  that  body, 
which  by  the  constitution  of  their  partnership  is  expressly 
intrusted  with  the  right  of  suing  and  managing  and  dealing 
with  the  property.  It  is  true  that  they  might  exercise 
that  power  collusively  and  fraudulently;  but  that  would 
only  be  a  question  between  the  members  and  themselves; 
it  cannot  be  suggested  by  this  record,  and  it  is  not  put  in 
issue  by  the  answer;  the  consequence  is,  that,  this  being  a 
partnership  formed  amongst  its  members,  governed  by 
certain  rules,  by  which  rules  some  are  to  represent  all  in 
all  suits,  and  in  the  management  of  their  property,  some 
suing  on  behalf  of  all  will  bind  all.  There  is  this  spe- 
cial circumstance  in  this  case,  which,  in  the  absence  of  the 
general  rule,  would  render  it  imperatively  the  duty  of  the 
Court  to  act  upon  it. 


COURT  DP  EXCHEQUER. 

How  have  these  plain tifTs  been  dealt  with  by  the  Court  1832. 
and  their  adversary  ?  If  this  objection  is  to  prevail,  the  ob- 
jection 18  patent  upon  the  record.  In  the  first  place,  it  was 
matter  of  demurrer;  there  has  been  no  demurrer  in  this  case, 
and  there  is  no  case  to  be  found  in  the  books^  in  which,  in  a 
Court  of  equity,  a  suit  was  dismissed  at  the  bearing,  on 
any  ground  respecting  parties,  or  deficient  parties.  There 
is  no  such  case.  We  are  now-  at  the  hearing,  and  not 
upon  demurrer;  and  if,  therefore,  the  argument  were  well 
founded,  the  time  is  gone  by. 

Not  only  is  the  objection  patent  upon  the  bill,  but  the 
objection  is  alluded  to  by  the  answer.  Order  after  order 
has  the  Court  made  in  this  cause,  with  the  objection  pa- 
tent before  it.  The  plaintiffs  are  now  in  possession  of  an 
injunction  granted  by  one  of  the  most  cautious  and  expe- 
rienced Judges  that  ever  sat  in  a  Court  of  equity,  in  a  case 
in  which  of  necessity  the  whole  of  thedifferent  answers  must 
have  been  taken  to  be  true^  and  upon  which  the  plaintiffs 
had  no  opportunity  of  disproving  any  one  of  those  state- 
ments; yet  such  was  the  answer,  which  we  had  no  opportu- 
nity of  meeting,  such  was  the  case  stated  by  Mr.  Atiwood 
himself,  that,  upon  the  face  of  tlie  answer.  Sir  William  Alex- 
ander granted  an  injunction,  which  continues  to  the  present 
time,  from  which  the  defendant  has  never  appealed,  and 
which  the  Court  is  now  called  upon  to  displace  by  dismissing 
this  bill,  when  by  no  posssibility  can  the  defendant  have 
added  to  the  case  made  by  his  answer,  which,  for  the  pur- 
pose of  that  application,  was  taken  as  true. 

Lord  Lyndhurst,  L.  C.  B.— The  plaintiffs  in  this  1832. 
case  are  members  of  a  partnership,  styled  the  British 
Iron  Company:  when  I  say  they  are  members  of  a  part- 
nership, they  form  a  few  of  the  members  of  that  partner- 
ship; and  they  profess  to  sue  on  behalf  of  themselves 
and  the  rest  of  the  members  of  the  firm,  with  the  ex- 

VOL.  I.  I  I 
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1832.         ception  of  two  individuals^  John  Taylor  and  Philip  Tay- 
Small        '^»  ^^^  ^^^  defendants.     The  principal  defendant  upon 
,    *'•  the  record  is  Mr.  John  Attwood.     The  object  of  this  suit  is 

to  vacate  certain  agreements  which  bear  date  the  10th  of 
June,  the  1st  of  October y  and  the  4th  oi  November,  in  the 
year  1825;  and  the  ground  upon  which  it  is  contended  that 
the  Court  ought  to  give  judgment  that  these  agreements  be 
vacated  is^  that  during  the  negotiation,  which  terminated  in 
in  those  agreements,  certain  misrepresentations,  known  to 
be  such,  were  made  by  Mr.  ^^^troocf  with  respect  to  mate- 
rial facts,  upon  which  the  value  of  this  property,  and  the 
price  to  be  paid  for  it,  depended.  This  is  the  main  ground 
of  the  suit. 

Three  of  the  defendants,  Mr.  Richard  Edwards,  Mr. 
Henry  James,  and  Mr.  Philip  Taylor,  are  made  defen- 
dants in  this  suit,  on  the  ground  of  their  having  acted  io 
concert  with  Mr.  Attwood,  either  with  respect  to  the  misre- 
presentations to  which  I  have  adverted,  or  in  endeavouring 
afterwards  to  conceal  them  from  the  plaintifla.  The  re- 
maining defendant,  Mr.  John  Taylor,  was  originally  a 
plaintiff,  and  is  made  a  defendant  only  because  it  was  sup- 
posed that  it  was  proper  that  he  should  be  a  party  to  these 
proceedings. 

Certain  objections  have  been  made  in  point  of  law  to  the 
right  of  the  plaintiffs  to  maintain  this  suit.  The  first  objec- 
tion to  which  I  shall  advert  is,  that  the  first  agreements  were 
entered  into  between  Mr.  John  Attwood  and  three  of  die 
partners  of  this  firm,  not  in  their  partnership  character,  or 
as  representing  the  firm,  but  in  their  individual  and  per- 
sonal characters.  It  is  said,  that  no  suit  can,  under  these 
drcumstances,  be  maintained  by  the  partners,  or  on  be- 
half of  the  partners,  but  that  the  suit  must  be  instituted 
and  prosecuted  in  the  name  of  these  individuals.  It  ap- 
peared to  me,  that  this  objection,  though  repeatedly  ad- 
verted to,  was  not  very  confidently  pressed  on  the  part  of 
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the  defendants ;  and  I  think  it  canngt  possibly  be  sustained.  1B32. 
Where  a  contract  is  entered  into  by  a  person  as  agent  for  small 
another,  though  it  is  not  known  that  he  is  contracting  in  v- 

Attwood. 

the  character  of  agent,  at  law  an  action  may  be  maintain- 
ed either  in  the  name  of  the  agent  or  in  the  name  of  the 
principal:  and,  in  a  Court  of  equity,  I  apprehend  it  is  per- 
fectly clear,  that  where  a  contract  is  entered  into  by  an 
agent  in  his  own  name,  but  really  on  behalf  of  other  per- 
sons, it  is  necessary  that  those  other  persons,  as  being  in- 
terested in  the  subject-matter  of  the  suit,  should  be,  in 
some  shape  or  other,  parties  to  the  contract.     I  am  per- 
fectly clear  that  there  is  no  foundation  therefore  for  the 
objection  to  which  I  have  adverted ;  and  I  may  also  observe 
that,  during  the  progress  of  this  treaty,  although  Mr.  Att- 
wood  continually  contended,  that  he  would  not  treat  with 
those  persons  in  their  characters  of  directors,  or  in  their 
characters  of  partners  of  the  company,  yet,  that  he  knew 
from  the  beginning  that  they  themselves  were  treating  as 
directors;  that  they  themselves  were  negotiating,  not  on 
their  own  account  alone,  but  for  the  partnership ;  that  the 
funds  with  which  the  purchase  was  made  were  partnership 
funds;  that  the  profits  of  the  concern,  the  profit  of  the 
purchase,  if  any  profit  should  result  from  it,  would  go  to 
the  partnership ;  and  that  whatever  loss  should  be  sustain- 
ed would  fall  upon  the  partnership.     However,  I  do  not 
rest  my  opinion  upon  these  circumstances,  I  rest  it  upon 
the  general  rule,  that  where  a  party  is  really  acting  as 
agent  for  another  in  a  contract,  and  a  suit  is  instituted  re- 
specting that  contract,  under  such  circumstances,  those  per- 
sons who  are  interested  in  the  question  must,  in  some  shape 
or  other,  in  a  Court  of  equity,  be  parties  to  the  record. 

The  second  objection,  in  point  of  law,  which  has  been 
urged  and  insisted  upon,  is,  that  all  the  members  of  this 
firm  must  be  parties  to  the  suit;  that  they  are  all  interest- 
ed in  the  question ;  and  that  it  is  the  rule  of  a  Court  of 

ii2 
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1832.  equity  that  all  persons  who  are  interested  in  a  question 
which  is  litigated  in  a  Court  of  equity,  must,  either  in  the 
shape  of  plaintiffs  or  defendants,  be  brought  before  the 
Court.  If  that  rule  were  to  apply,  in  its  strictness,  to  a 
case  of  this  description,  this  consequence  would  follow,  that 
justice  in  such  a  case  as  the  present  would  be  unattainable 
in  this  Court;  because  it  is  perfectly  certain,  that  if  it  were 
necessary  to  put  upon  the  record  the  names  of  all  the 
persons  who  are  members  of  this  partnership,  or  were 
members  at  the  time  when  this  bill  was  filed,  (for  they  then 
amounted  to  very  nearly  six  hundred),  it  would  be  ut- 
terly impossible  that  the  suit  could  ever  come  to  its  termi- 
nation, from  the  necessary  abatements  which  would,  from 
time  to  time,  take  place  from  deaths  and  other  causes. 
This  argument,  or  observation,  I  admit,  is  not  conclu- 
sive. I  admit,  that  the  general  rule  is,  that  all  persons 
who  are  interested  in  the  question  must  be  parties  to  a  suit 
instituted  in  a  Court  of  equity,  where  that  question  is  the 
object  of  the  suit;  but  there  are  certain  exceptions  to  that 
rule,  which  were  established  at  a  very  early  period,  for 
the  purpose  of  preventing  that  failure  of  justice  to  which  I 
have  referred. 

In  the  case  of  Meux  v.  MaUby  (a),  the  late  Master  of 
the  RolU,  Sir  Thomas  Plumery  with  that  industry  which 
he  always  exhibited  upon  questions  of  this  nature,  has  col- 
lected all  the  authorities  down  to  that  time  upon  the  sub- 
ject, beginning  with  the  case  of  the  City  of  JLondony. 
Richmond,  as  far  back  as  the  year  1701.  From  that  time 
to  the  present  it  has  been  a  rule,  as  I  understand,  of  Courts 
of  equity,  that  where  the  parties  are  so  numerous  as  to 
render  it  inconvenient  or  impracticable  that  they  should 
be  parties  to  the  record,  if  they  all  have  one  common  in- 
terest, a  few  may  sue  on  behalf  of  themselves  and  of 
all  the  other  members  of  the  association.     I  apprehend 

(o)  2  Swanst.  277. 
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that  this  rule  will  apply  strictly  to  the  case  now  before  the         1832. 
Court :  the  object  of  this  suit  is  to  get  rid  of  a  disadvan-        s^TT' 
tageous  agreement^  on  the  ground  of  imputed  fraud  ;— ah  p. 

Attwood» 

agreement  which  is  said  to  be  disadvantageous  and  ruin- 
ous to  the  interests  of  the  Company ;  and  all  the  members 
of  the  Company  therefore  stand,  in  that  respect,  in  the 
same  situation :  they  have  the  same  interest  to  get  rid  of 
this  agreement;  and,  upon  the  principle  which  I  have  stated^ 
some  may  sue  in  their  own  name  and  in  the  name  of  the 
whole  association. 

It  does  not  appear  to  me  that  this  case  comes  at  all  with- 
in the  principle  of  the  two  cases  which  were  cited  at  the 
bar,  which  are  exceptions,  if  I  may  so  express  myself,  to 
the  rule,  namely,  the  cases  of  Van  Sandau  v.  Moore  (o), 
and  another  case  of  Blain  v.  Agar  (6),  which  was  decid- 
ed, I  believe,  by  the  present  Master  of  the  Rolls.  Those 
were  cases  of  a  different  description,  in  which,  *from 
the  nature  of  the  subject  in  litigation,  it  was  necessary 
that  every  individual  should  be  a  party  to  the  proceed- 
ings. I  consider,  therefore,  that  there  is  no  foundation 
for  this  objection;  and  with  respect  to  the  argument  which 
was  pressed  of  the  inconvenience  and  evil  that  may  arise 
from  the  establishment  of  this  principle  in  a  case  of  this 
description,  namely,  that  there  may  be  collusion  between 
the  vendor  and  some  of  the  vendees,  to  get  rid  of  an 
agreement  which  the  vendor  might  be  desirous  to  get  rid 
of,  if  such  a  case  in  point  of  evidence  should  be  presented, 
the  Court,  in  that  case,  would  know  how  to  deal  with  it ;  but 
there  is  no  suggestion  of  any  such  collusion  in  the  present 
instance,  nor  any  thing  tending  to  it.  I  am  clearly  of 
opinion,  therefore,  that  the  parties  who  are  the  plaintiffs 
upon  this  record  are  sufficient,  suing  in  their  own  names 
and  in  the  names  of  the  rest  of  the  firm,  to  maintain  this 
proceeding.   I  beg  to  be  understood  as  not  grounding  that 

(«)  1  Ru88.  441.  {h)  I  Sim.  37. 
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1832.  opinion  at  all  upon  the  terms  of  the  partnership  deed  or 
Small  i^^ed  of  Settlement ;  because^  after  a  careful  consideration 
of  the  terms  of  that  deed|  it  does  not  appear  to  me,  that  any 
argument  in  favour  of  the  present  shape  of  this  suit  fiurly 
arises  out  of  the  obvious  construction  of  that  instrument. 

The  third  objection  which  has  been  made  in  point  of 
law  to  the  plaintiflTs  right  to  sue  b  of  a  difierent  descrip- 
tion. That  objection  is^  that  an  agreement  has  been  en- 
tered into  between  Mr.  Attwood  on  the  one  side,  and  three 
of  the  members  of  this  partnership  on  the  other;  that  no- 
thing is  said  in  the  terms  of  that  agreement  with  respect 
to  the  price  at  which  iron  may  be  manufactured,  nor  any 
circumstances  of  that  description.  It  is  said,  therefore, 
that  this  being  a  written  agreement,  if  evidence  ia  to  be 
allowed  for  the  purpose  of  shewing  that  the  statements 
made  while  the  agreement  was  under  consideration  are 
incorrect,  it  will  have  the  effect  of  allowing  parol  evidence 
to  be  introduced  for  the  purpose  of  varjring  the  terms  of 
the  written  contract,  which  is  contrary  to  every  principle 
of  law,  and  contrary  to  the  provisions  of  the  Statute  of 
Frauds.  But  I  think  that  this  is  not  a  fair  or  proper  view  of 
the  case.  The  case  that  is  attempted  to  be  made  out  at 
the  bar  on  the  part  of  the  plaintiffs,  and  which  they  con- 
tend they  have  established,  is  this : — They  say,  that  there 
were  mis-statements  made  with  respect  to  those  particulars 
which  were  the  bases  of  the  treaty;  that  they  were  not 
merely  mis-statements,  but  they  were  mis-statements  made 
by  Mr.  Attwood,  he  knowing  at  the  time  that  they  were 
mis-statements;  and  that  it  was  a  deception  practised  upon 
them ;  that  it  was  what  in  law  is  termed  a  fraud ;  and  that 
this  has  always  been  considered  as  an  exception  to  the 
rule  to  which  I  have  referred. 

There  is  no  doubt,  that  in  Courts  of  common  law,  al- 
though there  may  be  a  written  agreement,  if  theie  has 
been  a  misrepresentation  of  material  facts  not  within  the 
view  of  the  party  to  whom  that  misrepresentation  is  made, 
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and  that  misrepresentation  is  made  knowinglyi  so  as  to  1832. 
form  a  case  of  deception,  that,  notwithstanding  the  writ- 
ten agreement,  an  action  may  be  maintained  for  the  pur- 
pose of  recoTering  damages  occasioned  by  such  misre- 
presentations. That  principle  was  established  so  far  back 
as  the  case  of  Eakins  v.  Tresham  (a),  in  the  reign  of 
Charles  the  Second.  It  was  afterwards  followed  up,  after 
some  doubt  and  much  consideration,  in  a  case  which 
has  been  cited  at  the  bar,  of  Lisney  v.  Selby  (6) ;  and 
it  has  been  recently  confirmed,  in  the  case  of  DobeU  v. 
Stevens  (c),  also  cited  at  the  bar,  by  the  decision  of  the 
Court  of  King*s  Bench,  The  case  of  Pickering  v.  Dow- 
son  (d)t  decided  in  the  Court  of  Common  Pleas  during 
the  time  Mr.  Justice  Gibbs  was  a  member  of  that  Court, 
was  cited  in  opposition  to  those  decisions;  it  does  not  ap- 
pear to  me,  when  the  principle  of  that  decision  is  consi- 
dered, that  it  at  all  impugns  the  cases  to  which  I  have  re- 
ferred; but  that,  on  the  contrary,  it  tends  to  confirm  them: 
for,  in  that  case  of  Pickering  v.  Dowson,  it  was  laid  down, 
that  if  there  was  any  deception  or  fraud,  an  action  might 
be  maintained;  although  a  particular  description  of  de- 
ception and  fraud  was  there  pointed  out.  But  if  a  misre- 
presentation be  made  of  a  material  fact,  the  correctness  of 
which  the  other  party  has  no  opportunity  of  knowing  at  the 
time,  and  it  is  made  intentionally  with  a  view  of  enhancing 
the  price  to  be  paid  for  the  article  that  is  contracted  for, 
I  ask  whether  any  case  of  fraud  more  distinct  and  precise 
than  a  case  of  that  description  can  be  pointed  out? 

It  appears  to  me,  therefore,  that  as  far  as  the  cases  at 
law  go,  where  a  misrepresentation  of  a  material  fact  not 
within  the  observation  of  the  opposite  party  is  made,  the 
person  making  the  misrepresentation  knowing  at  the  time 
that  his  statements  are  untrue,  under  such  circumstances 
an  action  may  be  maintained  at  law,  according  to  the  de- 
Co)  1  Kcb.  510;  1  Lev.  102.  (c)  3  Bam.  &  Cress.  623. 
(^)  2  Lord  Raym.  1118.                     (<i)  4  Taunt.  779. 
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1832.  cisions  I  have  statedi  for  the  purpose  of  recovering  a  com- 
pensation in  damages  for  the  injury  the  party  has  sus- 
tainedy  notwithstanding  the  contract  was  in  writing,  and 
notwithstanding  those  particulars  may  be  no  part  of  the 
terms  of  the  written  contract.  If  that  be  so,  it  would  fol- 
low also,  that  in  a  Court  of  equity,  as  it  appears  to  me,  a 
party  would  be  entitled  to  come  forward  for  the  purpose 
of  obtaining  redress,  in  order  to  get  rid  of  a  contract  found- 
ed  on  such  fraudulent  misrepresentations. 

It  is  not  necessary,  however,  that  I  should  deal  in  spe- 
culation  on  a  point  of  this  kind,  because  the  point  has  been 
expressly  decided ;  not  lightly  decided,  but  decided  after 
careful  and  deliberate  consideration;  I  allude  to  the  case 
that  was  cited  at  the  bar,  of  Edwards  v.  M^Lteay  (a). 
That  case  came  on  before  Sir  WUUam  Grant ,  when  sitting 
as  Master  of  the  Rolls.  He  took  time  to  consider  his 
judgment;  and,  if  my  recollection  serves  me  right,  so 
anxious  was  he  upon  the  subject,  that  he  did  that  which 
is  unusual  in  Courts  of  equity,  he  gave  a  written  judg- 
ment, which  he  pronounced.  But  the  case  did  not  stop 
with  Sir  William  Grants  it  came  afterwards,  by  appeal, 
before  Lord  Eldon,  It  was  argued  before  Lord  Eldan 
by  the  first  counsel  of  the  day,  and  Lord  Eldon,  after 
hearing  the  argument  (I  believe  he  did  not  take  time  to 
consider),  confirmed  the  decision  of  the  Master  of  the 
IloUs.  Whatever  my  own  opinion,  therefore,  might  be, 
or,  whatever  doubts  I  might  entertain  upon  the  point,  if  I 
had  any,  I  should  not  think  myself  justified,  under  such 
circumstances,  in  running  counter  to  a  decision  so  much 
considered,  and  so  deliberately  pronounced.  But  my  judg- 
ment and  my  opinion  are  not  at  variance  with  the  principle 
on  which  that  case  was  decided.  I  think  it  was  decided  on 
sound  principles — that  it  is  analogous  to  those  decisions  in 
the  Courts  of  common  law  to  which  I  have  referred,  and 
rests  upon  the  same  principle;  and  that,  if  a  case  of  decep- 

(n)  Coop.  308. 
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tion  is  made  out,  such  as  I  have  stated,  it  is  a  ground,  in         1832. 
this  Court,  or  in  any  Court  of  equity  to  which  an  applica- 
tion may  be  made,  to  set  aside  the  contract. 

Having  thus  disposed  of  these  preliminary  objections  in 
point  of  law,  it  becomes  now  necessary  to  advert  to  the 
facts  of  the  case,  and  to  see  whether  such  a  case  as  it  was 
incumbent  upon  the  plaintiffs  to  make  out,  has  been  estab- 
lished by  clear  and  satisfactory  evidence. 

It  will  be  convenient,  in  the  first  place,  that  I  should  state, 
in  a  very  summary  way,  the  history  of  this  negotiation  up  to 
the  time  when  it  was  completed  by  the  contract  of  the  4th 
November.  I  shall  do  this  in  very  general  terms,  for  the  pur- 
pose of  introducing  the  more  particular  observations  which 
I  shall  afterwards  make:  at  the  same  time,  I  think  it  right 
to  say,  that,  considering  the  immense  mass  of  evidence  that 
has  been  laid  before  the  Court  in  this  case,  consisting  of 
so  many  minute  and  almost  trifling  details,  it  cannot  be  ex- 
pected, that,  in  delivering  judgment  in  this  case,  I  should 
go  particularly  through  that  evidence.  Having  satisfied 
my  own  feelings,  in  attending  most  deliberately  and  most 
minutely  to  the  papers  which  I  have  had  some  time  to  con- 
sider, I  shall  satisfy  myself  with  stating  the  effect  which  the 
main  points  of  that  evidence  have  made  upon  my  mind. 

It  appears,  that  after  the  British  Iron  Companyhad  been 
established  for  some  time,  and  had  made  some  purchases, 
a  proposition  was  made  to  it,  in  a  very  obscure  manner, 
by  Mr.  Attwood  himself,  and  afterwards  in  a  more  distinct 
and  precise  form  by  Mr.  Henry  James^  acting  as  the  avowed 
agent  for  Mr.  Attwood^  to  the  British  Iron  Company^  to 
purchase  this  extensive  property,  of  which  Mr,  Attwood 
was  the  proprietor.  The  Company  declined  to  treat  in 
the  absence  of  Mr.  Philip  Taylor y  upon  whose  judgment 
in  matters  of  this  kind  they  relied,  and  who  was  the  super- 
intendant  of  their  works.  Mr.  Taylor  soon  returned  to 
town,  and  the  treaty  went  on.  While  that  treaty  was  pend* 
ing,  it  was  considered  advisable  that  Mr.  Philip  Taylor 
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1832.  should  pay  a  yisit  to  the  works^  not  for  the  purpose  of  any 
very  minute  inspectioui  because  the  time  which  was  aDowed 
for  that  purpose  certainly  was  not  sufficient  for  a  minute 
inspection;  but  he  went  down,  remained  a  day  looking  ge- 
nerally at  the  works,  and  again  returned  to  Lomdatu  The 
books  were  there :  he  did  not  inspect  the  books,  nor  did 
he  ask  to  inspect  the  books:  if  he  had  asked  to  see  thenii 
it  is  difficult  to  say  what  answer  would  have  been  given; 
nor,  if  he  had  asked  to  inspect  the  books,  and  bad  inspected 
them  in  that  short  period,  could  any  satisfactory  infonnsp 
tion,  that  could  have  been  relied  upon  at  least,  have  been 
obtained  in  consequence  of  such  inspection. 

While  this  negotiation  was  going  on,  it  was  conducted, 
principally,  on  the  one  side  by  Mr.  Philip  Taylor,  said  by 
Mr.  Henry  James  and  Mr.  Attwood  on  the  other.  I  think 
Mr.  Henry  James  was  present  at  every  interview.  Duriiq; 
the  progress  of  this  negotiation,  certain  statements  were 
verbally  made  by  Mr.  Attwood,  of  which  memoranda  were 
made  by  Mr.  Philip  Taylor:  it  was  absolutely  necessary 
that  some  information  of  this  kind  should  be  communicated; 
for  otherwise  the  Company  would  have  no  materials  on 
which  they  could  have  formed  any  opinion  respecting  the 
valueof  the  works,  or  the  price  that  should  be  paid  for  them. 
The  price  demanded  by  Mr.  Attwood  was  600,00(M.  It  re- 
quired, therefore,  much  caution  and  deliberation,  beibie 
the  British  Iron  Company  entangled  themselves  in  a  con- 
cern of  this  description,  for  which  so  large  a  sum  of  mo- 
ney was  to  be  paid. 

The  facts  which  were  -thus  stated  in  the  progress  of  the 
negotiation  I  have  alluded  to,  were  put  into  writing  by 
Mr.  Philip  Taylor;  and  they  are  contained  in  a  document 
which  has  been  repeatedly  referred  to,  and  which  b 
marked  P.  T.  1 .  Mr.  Philip  Taylor  and  the  Company 
were  satisfied  with  those  representations;  and  upon  the 
faith  of  those  representations,  and  upon  the  basis  of  those 
statements,  the  agreement  of  the  10th  of  June  was  con- 
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eluded.  It  is  unnecessary  for  me  to  state  the  terms  of  1832. 
that  agreement;  it  was  an  agreement  for  the  purchase^  at 
the  sum  of  600|000/.^  to  be  paid  in  the  manner  mentioned 
in  that  agreement  The  title  was  to  be  completed  by  the 
Ist  of  October,  and  possession  to  be  delivered  on  that  day. 
The  time  passed  away^  and  it  appeared  clear  to  the  par- 
tiesj  that  the  title  could  not  be  completed  upon  the  day 
which  I  have  mentioned;  in  consequence  of  which  it  was 
proposed,  that  the  first  agreement  should  be  modified^  so 
as  to  apply  itself  to  the  new  circumstances  of  the  case. 
The  agreement  of  the  ist  of  October  w&s,  accordingly, 
prepared:  by  that  agreement  a  further  time  was  given  for 
the  completing  of  the  title,  and  for  executing  the  convey- 
ance; butj  of  the  money,  200,000/.^  I  think,  was  to  be 
paid  immediately,  and  the  parties  were  to  be  put  into 
possession,  with  certain  securities  and  guaranties,  to  which 
it  is  unnecessary  for  me  particularly  to  advert. 

The  parties  met  for  the  purpose  of  executing  this  agree- 
ment; but  Mr.  John  Taylor,  one  of  the  persons  who  had 
contracted,  was  absent;  he  was  at  that  time  in  Cornwall. 
Mr.  Attwood  bad,  throughout,  made  it  a  point  that  he 
would  contract,  and  contract  only,  with  those  three  indi- 
viduals, and  with  those  three  individuals  personally:  he 
refused,  therefore,  in  the  absence  of  Mr.  John  Taylor,  to 
sign  the  agreement.  On  that  evening,  without  mention- 
ing the  circumstance  to  any  person,  he  left  town,  and  went 
down  to  Corngreaves,  where  Mr.  Philip  Taylor  was  at  the 
time  residing,  with  the  intention  of  taking  possession  on 
the  1st  o{  October.  He  communicated  to  Mr.  Philip  Tay- 
lor the  circumstances  which  had  occurred,  and  it  was  ar- 
ranged between  them  that  Mr.  Philip  Taylor  should  im- 
mediately proceed  to  Cornwall,  for  the  purpose  of  in- 
ducing Mr.  John  Taylor  either  to  come  up  to  London,  and 
to  attend  a  meeting  for  the  purpose  of  executing  the 
agreiement,  or  that  he  should  send  a  power  of  attorney, 
authorizing  some  person  to  act  for  him.     Some  reliance 
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1832.         was  placed  by  the  plaintiffs  upon  the  secrecy  with  which 
Mr.  Attwoad  had  proceeded  upon  this  occasion ;  he  had 
not  mentioned  his  intention  of  going  to  Comgreaves  even 
to  his  own  solicitor,  Mr.  Hemtt,  and  some  inferences  un- 
favourable to  Mr.  Aitwood  were  attempted  to  be  drawn 
from  that  circumstance;  but  it  does  not  appear  to  me, 
that  there  is  any  fair  foundation  for  any  such  inferences. 
When  Mr.  Philip  Taylor  arrived  at  Bristol^  he  wrote  a 
letter  to  the  directors,   communicating  all  the  circum- 
stances.    It  does  not  appear  that  there  was  any  intention 
to  keep  the  matter  secret ;  it  appears  to  me,  that  the  ob- 
ject which  Mr.  Attwood  had  in  view  in  going  thus  sud- 
denly to  Comgreaves^  was,  to  do  that  which  he  did  upon 
the  following  day,  namely,  give  an  order  that  the  Bri* 
tish  Iron  Company  should  not  interfere  with  the  works. 
It  will  be  found  in  the  evidence,  I  do  not  at  this  moment 
know  to  what  part  of  it  to  advert,  (but  it  will  be  found  in 
the  evidence,)  that  he,  on  the  following  day,  said  there 
would  be  some  dispute,  probably,  with  the  Company;  that 
every  thing,  therefore,  should  be  regular,  and  that  the 
agents  and  members  of  the  Company  should  not  be  al- 
lowed at  all  to  interfere  with  the  works. 

Now  I  am  upon  this  part  of  the  case,  it  will  be  proper 
I  should  advert  also  to   another  observation  connected 
with  it,  which  is,  that  while  these  negotiations  were  carry- 
ing on,  it  was  a  stipulation  on  the  part  of  Mr.  Aitwood, 
anxiously}  attended  to  by  him,  that  the  strictest  secrecy 
should  be  observed.     Many  observations  have  been  made 
to  the  disadvantage  of  Mr.  Attwood,  arising  out  of  this 
circumstance ;  and  it  was  suggested  that  Mr.  Attwood  was 
afraid,  that  if  it  were  known  that  the  British  Iron  Com* 
pant/  were  in  treaty  for  these  works,  information  might 
reach  their  ears  that  might  render  it  impossible  for  him 
to  accomplish  the  object  he  had  in  view;  but  when  I  con- 
sider the  situation  in  which  Mr.  Attwood  stood;  of  how 
much  importance  it  was  to  him,  considering  the  nature  of 


COURT  OF  EXCHEQUER.  467 

this  property,  and  his  connections  (I  mean  connections  in  tBd2. 
the  way  of  trade),  with  reference  to  this  property,  that  it 
should  not  be  known  that  any  negotiation  had  been  car- 
ried on;  and  if  that  negotiation  failed,  how  it  would  have 
affected  his  interest  in  a  great  variety  of  ways,  I  confess 
it  does  not  appear  to  me,  that  there  are  any  sufficient 
grounds  to  impute  any  thing  to  Mr.  Attwoody  by  reason 
of  his  constant  desire  that  secrecy  should  be  preserved 
during  the  pendency  of  these  negotiations* 

Mr.  Philip  Taylor  saw  his  brother  in  Cornwall^  and 
returned  with  a  power  of  attorney ;  and  on  the  10th  of  Oc- 
tober, a  second  meeting  took  place  for  the  purpose  of  ex- 
ecuting this  agreement.  Mr.  Attwood  read  the  power  of 
attorney.  The  power  of  attorney  was  not  executed  by 
Mr.  John  Taylor,  in  his  own  individual  and  personal  char- 
acter, but  as  a  director  of  the  Company,  and  Mr.  AU- 
woody  therefore,  adhering  to  the  same  principle  which  he 
had  pursued  throughout,  of  having  nothing  to  do  with 
the  Company,  or  nothing  to  do  with  these  individuals  in 
their  character  as  directors,  refused,  under  those  circum- 
stances, to  sign  the  agreement.  He  objected  to  the  form 
of  the  power,  the  consequence  of  which  was,  that  the 
meeting  broke  up ;  and  after  the  breaking  up  of  the  meet- 
ing Mr.  Attwood  left  the  place. 

On  the  14th  of  October y  four  days  afterwards,  a  letter 
was  written,  or  two  letters,  I  should  rather  say,  were  writ- 
ten by  Messrs.  Martineau  ^  Malton,  one  addressed  to 
Mr.  Attwoody  and  the  other  to  his  solicitors,  Messrs. 
Bourdillon  ^  Hewitty  infonning  them,  that  unless  the 
title  was  completed  by  the  1st  o(  November y  proceedings 
would  b6  taken  for  the  purpose  of  enforcing  the  comple- 
tion, or  for  the  return  of  the  deposit;  and  after  this, 
(I  believe  on  the  J^Oth  or  the  ^Ist),  a  meeting  of  the 
directors  took  place  among  themselves,  and  much  dis- 
cussion arose  at  that  meeting  with  respect  to  the  pro- 
priety of  concluding  the  bargain.     In  the  course  of  the 
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1(132.         discussions  at  that  meeting,  it  was  thrown  out,  that  the 
price  to  be  paid  was  too  great ;  and  it  was  hinted  that 
the  representations  made  by  Mr.  Attwood  were  incorrect, 
and  were  not  warranted  by  the  (acts ;  and  some  person 
suggested,  for  the  purpose  of  putting  an  end  to  this  spe- 
cies of  controversy,  that  it  would  be  proper  that  a  depu- 
tation of  the  directors  should  go  down  to  Camgreavett 
for  the  purpose  of  verifying  those  statements;   and  ac- 
cordingly  a  message  was  sent  to  Mr.  Attwood^  to  know 
whether  he  would  consent  that  a  deputation  should  go 
down  for  that  purpose.     Mr.  Atiwood^  after  taking  some 
time  to  consider  it,  assented  to  the  proposition.     He  and 
Mr.  James  went  down;    three  of  the  directors  also  went 
down,  Mr.   Donaldson^  Mr.  Leathley,  and   Mr.   Smalt, 
accompanied,  as  such,  by  Mr.  Brmnian,  Mr.  Morriaom,  and 
Mr.  Joseph  Harrison.     The  investigation  took  place;  the 
books  of  the  concern  were  produced  by  Messrs.  James  uA 
Edwards  to  the  deputation;  and  certain  statements  were 
produced,  to  which  I  particularly  adverted  in  examining 
the  evidence,  and  which  have  been  distinguished  by  the 
name  of  twelve  papers  marked  D.  1  to  12  in  succesdoo, 
with  the  exception  of  one  (I  believe  No.  4),  which  was 
framed  at  the  meeting  by  Mr.  Leaihley.     These  papers 
were  produced  for  the  purpose  of  shewing  the  cost  of 
manufactured  iron  in  the  different  departments,  in  order 
to  verify  the  statements  which  had  been  made  as  contun- 
ed  in  P.  T.  1.     The  deputation  were  satisfied;  they  came 
to  town;  they  made  their  report;  they  stated  that  they 
had,  with  very  diligent  attention,  investigated  the  books 
and  documents  which  had  been  submitted  to  them;  and 
that,  in  their  judgment,  Mr.  AUwood  had  redeemed  sub- 
stantially the  pledge  he  had  given  of  verifying  the  state* 
ments,  upon  the  faith  of  which  the  agreement  of  the  10th 
of  June  had  been  concluded. 

In  consequence  of  this  report,  the  parties  met  on  the  4th 
of  November,  and  the  agreement  dated  on  the  Ist  of  October 
was  then  signed,   with  a  further  alteration  made  by  ano- 
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ther  agreement  dated  the  ^tb  of  November^  the  day  when  1832. 

it  was  executed.  After  the  agreements  were  executed^  the 
British  Iron  Company  were  put  into  possession  of  the 
Iron  Works  upon  the  9th  of  November.  This  is  a  sum- 
mary of  the  proceedings  which  took  place  up  to  that 
period. 

Now,  then,  it  is  necessary  to  pause.  It  is  contended  on 
the  part  of  the  plaintiffs  that  the  representations  contained 
in  the  paper  P.T.  1 ,  and  the  statements  made  in  that  paper 
with  respect  to  the  cost  of  manufacturing  iron,  both  as 
far  as  related  to  the  manufacture  of  pig-iron,  and  with 
respect  to  the  labour  and  charges  of  converting  that  pig- 
iron  into  wrought  iron,  were  mis-statements,  known  to  be  so 
by  Mr.  Atiwood  at  the  time:  and  they  further  say,  that  the 
statements  contained  in  the  papers  which  were  produced 
for  the  purpose  of  verifying  this  original  statement,  are  also 
mis-statements,  known  to  be  mis-statements,  and  made  by 
and  under  the  authority  of  Mr.  AHwood. 

It  becomes  necessary  first  of  all  to  consider  whether 
they  are  mis-statements.  Mr.  Atiwood  says,  in  his  answer, 
with  respect  to  the  paper  P.T.  1,  that  he  is  not  responsible 
for  the  whole  of  that  document;  that  he  wrote  nothing; 
but  that  be  stated  this  by  word  of  mouth;  that  it  was 
taken  down  by  Mr.  Philip  Taylor,  and  incorporated  into  the 
paper;  but  that  many  of  the  statements  in  that  paper  did  not 
proceed  from  him ; — he  says  he  is  not  responsible  for  the 
calculations ; — ^he  says  he  is  not  responsible  for  the  prices 
of  iron,  which  were  known  to  Mr.  Philip  Taylor  as  accu- 
rately as  to  himself; — be  says  he  is  not  responsible  for  that 
part  which  relates  to  the  steel  and  to  other  particulars.  But 
on  looking  to  that  paper,  it  appears  to  me  that  there  is  no 
controversy  with  respect  to  thus  much,  that  he  is  respon- 
sible for  that  part  of  the  paper  which  states  the  cost  of 
making  pig-iron  at  the  Dudley  Wood  and  Netherton  fur- 
naces ;  that  he  is  responsible  also  for  the  cost,  labour,  and 
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1832.         charges  of  the  conversion^  as  stated  in  that  paper.     I  think 
there  is  no  controversy  as  to  these  points. 

Now^  then,  the  first  question  to  which  I  shall  direct  my 
attention  will  be,  whether  this  statement,  first  of  all  with 
respect  to  the  cost  of  manufacturing  pig-iron  at  that  time 
at  the  Dudley  Wood  andNetherton  furnaces,  is  correct,  as 
stated  in  that  paper ;  and  I  am  bound  to  come  to  this 
conclusion^  that  if  this  paper  were  meant  to  be  a  state- 
ment of  the  actual  cost  at  that  time,  in  the  month  of  June, 
of  making  pig-iron  at  the  Dudley  Wood  and  Netherton 
furnaces,  it  is  a  mis-statement,  and  not  a  trifling  mis-state- 
ment, but  a  mis-statement  to  a  large  amount.     I  have 
looked  through  the  evidence  and  the  figures,  with  as  moch 
attention  as  I  could  give  to  a  subject  of  this  nature.     It  is 
a  maze,  I  admit,  and  a  labyrinth,  through  which  I  have 
waded,  and  I  have  endeavoured  to  extricate  myself  from  it 
as  well  as  I  could ;  and  I  have  come  to  this  conclusion  upon 
the  evidence,  as  I  have  already  stated,  that  this  part  of  the 
case  is  a  mis-statement  to  a  very  large  extent.     I  find,  by 
the  evidence  of  fFtlkinsonand  Bransford,  the  accountants 
examined  on  the  part  of  the  plaintiffs,  as  deduced  and  built 
upon  their  examination  of  the  books  of  Mr.  John  Attwood 
for  the  period  of  a  year,  that  the  cost  of  manufacturing  pig- 
iron  at  the  Dudley  fFood  and  Netherton  furnaces  was  about 
5/.  As.  a  ton ;  the  statement  which  is  made  in  the  paper  P. 
T.  1 ,  is  4/.  %s.  being  a  difiference  of  16«.     I  find,  referring  to 
the  evidence  of  Mr. Griiton,  who  is  the  principal  witness 
examined  on  the  other  side,  that  during  the  Midsummer 
quarter,  the  actual  cost  of  manufacturing  pig-iron  as  de- 
duced from  the  books  is  5/.  9^./  taking  the  average  of  the 
Dudley  Wood  and  Netherton  furnaces,  supposing  each  to 
have  manufactured  an  equal  quantity,  the  one  I  think  is 
5L  lis.  odd,  and  the  other  is  5/.  6^.  odd,   the  average 
being   5L  9s.;   deducting   from   this   that   which   ought 
fairly  to  be  deducted,  namely,  that  part  of  it  which  was 
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purchased,  and  the  P.T.  1.  statement  assumes  that  apart         1832. 
of  the  iron-stone  was  purchased,  that  one  half  of  it  was 
purchased  from  the  Wolverhampton  colliery,  or  from  Lord 
Dudleys^  making  allowance  for  that,  still  Mr.  Gritton's 
calculation  will  amount,  I  think,  either  to  as  much,  or  nearly 
as  much  as  the  amount  stated  by  Messrs.  Wilkinson  and 
Lhransford.     I  am  satisfied  in  my  own  mind  with  respect 
to  these  results.     The  witnesses  on  the  part  of  the  plain- 
tiflTs  appear  to  me  to  be  confirmed  by  the  principal  wit- 
ness called  on  the  part  of  the  defendant ;  they  are  the 
persons  who  have  directed  most  attention  to  this  subject. 
All  the  papers  marked  Z.,  containing  numbers  infinite 
in  amount,  are,  I  believe,  the  production  of  Mr.  Gritton, 
Those  two  gentlemen,  Mr.  Wilkinson  and  Mr.  Pf^.  Drans- 
/ord,   are  accountants,  who  have   bestowed  the  utmost 
labour  and  pains  in  investigating  the  books  which  have 
been  by  order  of  the  Court  produced  for  inspection,  and 
it  appears  to  me,  that  the  results  to  which  they  come  are 
very  nearly  the  same,  making  that  allowance,  which  I  con- 
sider to  be  a  fair  allowance,  for  the  deduction  from  Mr. 
Gritton^s  estimate.     The  difference,  therefore,  as  I  have 
stated  is  16^.  a  ton,  that  is  16^.  a  ton  below  the  P.T.  1  pa- 
per, and  the  statement  to  which  I  have  referred.    But  when 
reference  is  made  to  the  twelve  papers  which  are  produced, 
the  first  of  which  relates  to  the  cost  of  manufacturing  iron 
at  the  Dudley  Wood  and  Netherton  furnaces,  in  that  paper 
the  price  is  stated  at  four  pounds  and  a  penny  a  ton ;  the  dif- 
ference, therefore,  from  that  is  not  16^.  only,  but  is  1/.  4^.; 
so  that  the  difference  between  the  accounts  of  Messrs. 
fFilkinson  and  Dransford^  and  the  accounts  of  Mr.  Gritton 
from  the  P.T.  I  paper,  is  I6ir.  a  ton ;  and  the  difference  from 
the  first  of  the  twelve  papers  is  1/.  4^.  a  ton.     If  then  these 
papers  were  meant  to  represent  the  actual  cost  of  manufac- 
turing iron  at  that  time,  it  appears  to  me  that  there  was  a 
mis-statement,  and  a  mis-statement  to  a  large  amount;  for 
it  must  not  be  supposed  that  1/.  a  ton  is  an  immaterial  cir- 
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1832.^  cumstance.  When  applied  to  a  concern  of  this  descrip- 
tion, 1/.  a  ton  would  amount  to  about  18,000/.  a  year  upon 
the  six  furnaces,  calculating  at  360  tons  a  week ;  at  16f.  a 
ton,  on  the  same   calculation,  would  amount  to  nearly 

« 

14,000/.  a  year  upon  the  six  furnaces  only;  and  it  was  in- 
tended, as  it  is  admitted,  that  six  more  furnaces  should 
be  erected  at  Comgreaves,  and  that,  of  course,  would  haTC 
extended  the  amount  of  the  loss. 

Passing  on  from  the  statement  as  to  the  manufacture 
of  pig-iron  at  the  Dudley  Wood  and  Netherton  furnaces, 
I  now  come  to  that  part  which  relates  to  the  conversion. 
The  calculations,  with  respect  to  this  part,  are  more  accu- 
rate and  more  intricate  than  those  which  relate  to  the 
manufacture  of  pig-iron.  But  I  have  come  to  this  concb- 
sion  also  upon  the  conflicting  evidence  with  respect  to  this 
part  of  the  case,  that  many  items  of  charge  have  been  omit- 
ted in  the  D.  papers,  which  ought  to  have  been  included. 
I  entertain  no  doubt  with  respect  to  that  point.  I  cannot 
make  up  my  mind  with  any  degree  of  certainty  as  to  the 
amount  in  shillings  of  the  mis-statement;  but  as  nearly  as  I 
can  approach  to  it,  it  is  at  least  5s.  or  Gs.  a  ton,  that  is,  in- 
dependently .of  the  mis-statement  arising  out  of  the  in- 
creased price  of  the  iron  in  the  different  processes,  the  dif- 
ferent steps  of  conversion,  first  into  refined  iron,  then  into 
blooms,*^  and  then  into  rods;  so  that  there  b,  in  this  part  of 
the  case  also,  very  considerable  mis-statement  with  respect 
to  the  cost  of  converting  iron  ;  it  is  a  mis-statement  so  fir 
as  relates  to  the  paper  P.T.  1 ;  it  is  a  mis-statement  also  so 
far  as  relates  to  the  statement  of  the  same  facts  contained 
in  the  D.  papers. 

Having  made  up  my  mind,  then,  with  respect  to  this 
part  of  the  case,  and  having  come  to  the  conclusion  that 
these  are  mis-statements,  if  it  were  intended  by  the  paper 
P.T.  1,  and  by  the  D.  papers,  to  represent  the  actual  cost 
at  the  time — the  next  question  for  consideration  will  be, 
whether  that  is  the  fair  and  proper  construction  of  these 
papers ;  whether  it  was  intended  that  they  should  repre- 
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sent  the  cost  of  making  iron  at  the  time^  and  of  converting 
iron  at  the  time  when  these  representations  were  made, 
or  at  the  period  to  which  the  representations  refer.  It 
b  said  by  Mr.  Attwood,  that  it  was  never  intended  to  re- 
present  by  these  papers  what  was  the  actual  cost  of  making 
iron,  or  converting  iron,  at  the  time.  He  says  he  had  no 
knowledge  himself  of  the  yields;  that  no  yield  account  had 
been  kept  since  the  time  of  his  uncles  James  and  MaitMcu 
AtttDood;  that  these  statements  were  made  therefore  upon 
certain  assumptions;  that  one  assumption  was  this,  that  the 
quantity  of  materials  necessary  for  the  purpose  of  making 
pig>iron  was  the  same  as  it  had  been  in  the  time  of  James 
and  Matthias  Attwood;  that  another  was,  that  with  re- 
spect to  the  price  of  iron-stone  obtained  at  the  Wolver- 
hampton colliery,  it  should  be  obtained  from  the  deep  or  un- 
broken mines;  that  it  should  be  calcined  upon  the  spot;  and 
that  all  the  works  for  the  purpose  of  manufacturing  the 
rods  should  be  carried  on  at  Corngreaves,  so  as  to  dimi- 
nish the  general  charges ;  and  in  addition  thereto,  that  the 
coal  gotten  should  pay  for  the  dead  work.  It  is  said,  that 
all  these  were  assumptions  upon  which  those  documents 
were  made,  and  that  it  amounted  to  nothing,  to  say  that 
P.T.  I  is  incorrect,  or  that  the  D.  papers  were  incorrect 
according  to  the  actual  state  of  things,  but  they  must  be 
considered  with  reference  to  these  assumptions. 

Now  it  is  material  to  consider  whether  Mr.  Attwood  has 
satisfied  me,  and  whether  there  is  evidence  to  satisfy  me, 
that  these  papers  and  calculations  are  made  upon  such  as- 
sumptions. In  the  first  place,  in  looking  at  the  papers 
themselves,  I  find  nothing  upon  the  face  of  them  to  support 
that;  I  find  no  trace  of  any  thing  to  lead  me  to  the  con- 
clusion, that  the  calculations  or  estimates  were  made 
upon  such  assumptions:  on  the  contrary,  when  I  look  at 
them,  the  fair  mode  of  reading  them  would  lead  me  to  the 
contrary  conclusion.  Speaking  of  the  Dudley  Wood  and 
Neiherton  furnaces,  he  says,  in  the  paper  P.  T.  1 ,  there 
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L"32.         are  six  furnaces  on  the  leasehold  property,  making  3G0 
tons  of  pig-iron  per  week ;  the  six  furnaces  require,  to  make 
V.  S60  tons  a  week^  so  many  tons  of  coal,  so  many  tons  of 

ironstone,  so  many  tons  of  limestone;  and  that  the  general 
charges  on  these  360  tons  are  so  much :  and  then  the  result 
is  given.  Now,  it  appears  tome,  upon  the  first  impression, 
that  the  statement  naturally  conveys  in  it  that  there  was 
an  intention  to  represent  the  actual  state  of  things,  and  not 
an  hypothetical  state  of  things,  built  on  assumptions  such 
as  those  to  which  I  have  referred. 

But  when  we  are  considering  this  part  of  the  case,  let 
us  ask  ourselves,  is  it  probable,  considering  the  nature  of 
this  concern,  and  the  extent  of  this  purchase,  that  either 
Mr.  PhilipTaylor^  or  the  Company,  would  have  contracted 
on  any  hypothetical  statements?  Would  they  have  risked 
a  capital  so  large  as  this  on  mere  assumptions ;  would  they 
not  have  required  some  further  statements  and  data  upoD 
which  to  found  their  conclusions?  Could  they  have  jus- 
tified it  to  themselves,  or  to  the  persons  whom  they  repre- 
sented, to  have  pursued  any  such  course?  But  how  is  tbe 
evidence  ?  Mr.  Pontarden  was  the  clerk,  I  think,  either 
of  Mr.  StecetiSf  or  Messrs.  Mariineau  Sf  Malion,  at  the 
time  when  the  proposition  was  made  for  the  deputation; 
lie  met  Mr.  Attwood  and  Mr.  James;  they  were  desir- 
ous of  learning  what  were  the  statements  to  which  he  re- 
ferred ;  and  Mr.  JameSy  in  the  presence  of  Mr.  Attwood^ 
said — ^'  If  you  mean  the  statements  which  we  have  made 
of  our  actual  profits,  they  are  perfectly  correct,  and  we 
shall  have  no  objection."  He  was  referring  at  the  time  to 
paper  P.  T.  1,  as  shewing  the  actual  state  of  things,  what 
had  been  done  in  the  time  of  Mr.  John  Aiiwood,  not  what 
was  to  be  done  at  a  future  time,  under  other  circumstances, 
and  upon  certain  hypotheses,  such  as  those  which  are  stated 
in  the  answer  of  Mr.  Attwood. 

But  the  question  does  not  rest  here  upon  this  eTidence. 
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As  it  appears  to  me,  the  evidence  of  Mr.  Joseph  Harrison ^ 
if  it  is  believed,  is  decisive  with  respect  to  the  point. 
What  Mr.  Attwood  says  with  respect  to  the  paper  P.T.  1, 
he  also  says  with  respect  to  the  twelve  papers — that  they 
were  founded  equally  upon  assumptions.  The  two  cases, 
therefore,  stand  together,  they  depend  upon  the  same  evi- 
dence, and  the  same  representations.  Mr.  Joseph  Har- 
risen  was  present  at  the  time  of  the  investigation  at  Corn- 
greaves^  he  was  in  the  drawing-room  with  the  three  per- 
sons who  formed  the  deputation,  when  these  papers  were 
brought  in  by  Mr.  James  and  by  Edwards;  he  says, 
speaking  of  D.  ],  that  it  was  represented  as  the  actual 
cost  of  manufacturing  pig-iron  at  the  Dudley  Wood  and 
Netherion  furnaces  at  the  period  when  it  bears  date, 
namely,  the  6th  of  June,  1825.  It  is  headed  *' June  the 
6th,  1825,  Dudley  Wood  and  Netherion  furnaces" — then 
the  quantity  of  coal,  the  quantity  of  ironstone,  the  quantity 
of  hmestone,  and  the  general  charges  are  put,  and  the 
aggregate  is  stated;  and  the  result  is  47.  Is.  per  ton — 
that  was  stated  at  the  time,  if  you  believe  Mr.  Joseph 
Harrison,  by  Edwards;  and  James  also  produced  the 
paper  from  the  inner  room  in  wliich  Mr.  Attwood  was 
sitting,  as  the  actual  cost  at  the  time  when  it  bears  date, 
namely,  the  Gth  of  June,  1825,  which  was  the  period  when 
the  negotiation  was  going  on,  and  when  the  statement  in 
tlie  P.T.  1  paper  was  made  of  the  actual  cost  of  manufac- 
turing pig-iron  at  the  Dudley  Wood  and  Netlierton  fur- 
naces. 

The  same  remark  was  made  with  respect  to  the  other 
papers,  as  they  were  successively  produced,  with  the  ex- 
ception of  those  which  were  not  actual  statements;  some 
of  those  were,  from  the  very  nature  of  them,  estimates, 
and  the  observation  does  not  extend  to  them ;  and  upon 
one  of  them,  in  the  handwriting  of  Mr.  Leathley  himself, 
the  word  *'  estimate,"  or  "  this  is  the  estimated  amount,"  I 
think,  is  written;    but  Mr.   Harrison  goes  further:  Mr^ 
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lBa2.         Harrison,  in  bis  evidence,  and  I  know  nothing  to  impeach 
the  evidence  of  Mr.  Harrison,  (it  has  been  said  that  he 
is  an  eager  witness,  and  that  he  was  the  agent  of  the  con* 
cem ;  but  he  has  no  particular  interest,  he  is  a  compe- 
tent witness,   and  I  know  nothing  to  impeach  his  cre- 
dit), states  this;  that  when  the  accounts  were  produced 
going  down  from  the  year  1812  to  the  year  1821,  they 
were  too  old,  and  he  required  more  modem  accounts; 
those  were  accounts  in  the  time  of  James  and  Matthias 
Attwood:  to  which  Edwards  replied,  that  they  had  no 
more  modern  accounts;  that  no  yield-account  had  been 
kept  since   the  time  of  James  and   Matthias  Attwood. 
Then,  according  to  Mr.  Harrison,  Mr.  Donaldson,  as  he 
believes,  (but  one  of  the  directors),  said,  immediately  after 
they  had  gone  through  the  investigation,  addressing  him- 
self to  Edwards  and  James — ''  There  are  no  more  mate- 
rials, then,  used  now,  and  no  other  items  of  cost  or  charge, 
than  those  which  were  in  the  time  of  James  and  Matthias 
Attwood,  than  those  put  down  in  the  papers  you  have 
stated?" — To  which  they  answered,  not  that  this  was  upon 
an  assumption,  not  that  these  papers  were  founded  on  the 
assumption  that  the  yields  were  the  same  at  that  time  as 
they  were  in  the  time  of  James  and  Matthias  Attwood, 
but  upon  an  actual  statement — that  it  was  a  representation 
of  what  was  the  actual  state  of  things,  not  a  representation 
of  the  state  of  things  upon  a  bare  assumption.     It  ap- 
pears to  me,  therefore,  that  if  we  give  credit  to  the  testi- 
mony of  Mr.  Joseph  Harrison,  there  is  an  end  of  this 
part  of  the  case;  for,  that  these  papers  were  not  founded 
upon  any  hypothesis  or  upon  any  assumption,  but  were 
intended  to  represent  that  which  they  did  upon  the  face 
of  them  appear  to  do — the  actual  state  of  things  at  the 
time  when  the  first  representation  was  made,  and  at  the 
time  the  second  paper  bears  date. 

There  is  another  circumstance  also  to  which  I  may  re- 
fer, in  confirmation  of  this,  which  is,  what  passed  at  the 
dinner.     These  papers,  it  is  said,  were  produced  by  Mr. 
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Leaihley  at  the  dinner;  and  when  the  parties  were  getting         1832. 
up  for  the  purpose  of  going  away,  Mr,  Leaihley ,  address- 

ing  himself  to  Mr.  Attwood,  said,  "  Now,  Mr.  Attwood^  v. 

,  -       .  .         Attwood. 

you  know  we  are  not  iron-masters,  that  is,  we  are  not  mi- 
nutely conversant  with  the  subject,  is  there  any  charge^ 
or  any  cost  or  any  quantity  of  materials,  (I  do  not  affect 
to  give  the  precise  words),  which  are  not  contained  in 
these  statements ;  do  these  statements  contain  the  whole  ? 
Is  there  any  charge  now,  (for  that  is  the  expression  made 
use  of),  is  there  any  charge  at  this  time,  that  is  not  con- 
tained in  these  papers  ?'*  To  which,  according  to  the  evi- 
dence of  Mr.  Harrison,  Mr.  Attwood  answered,  "  No, 
upon  my  honor."     Now,  this  question  is  stated  by  Mr. 
Harrison  to  have  been  put  in  the  manner  I  have  describ- 
ed; it  is  stated  by  Mr.  Brunton,  who  was  present;  and  it  is 
stated  also  by  Mr.  Morrison,  who  was  present; — the  an- 
swer that  I  have  mentioned  is  spoken  to  by  Mr.  Harrison. 
An  answer,  not  precisely  the  same  in  terms,  but  in  sub- 
stance the  same,  or  nearly  so,  is  spoken  to  by  Mr.  Brunton. 
Brunton  says,  thiX  Attwood  replied,  according  to  the  best 
of  his  recollection,  **  I  believe  there  is  no  other,  except 
perhaps  a  machine  man,  or  a  clerk,  which  may  amount  to 
about  a  1(/.  or  2d.  a  ton;"  and  Morrison  says,  an  answer 
was  given,  but  he  does  not  recollect  what  the  answer  was. 
I  think  the  conversation  is  sujRSciently  established,  and  it 
shews,  therefore,  that  Mr.  Harrison  is  correct  in  the  ques- 
tion which  was  put;  and  that  question,  as  being  thus  put, 
is  confirmed  by  the  other  two  witnesses,  that  they  were 
speaking  of  what  was  the  charge  at  that  time,  and  what 
was  the  quantity  of  materials  then  used,  not  what  was  to 
be  used  at  some  other  time  under  other  circumstances, 
and  upon  those  assumptions  which  are  spoken  to  by  Mr. 
Attwood.  I  come,  therefore,  to  the  conclusion,  first  of  all, 
as  I  have  stated,  that  if  these  papers  were  intended  to  re- 
present the  actual  state  of  things  at  the  time  to  which  they 
refer,  they  are  mis-statements ;  and  I  come,  further,  to  the 
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J 932.  conclusion^  that,  notwithstanding  what  is  stated  in  the  an- 
swer of  Mr.  Attwood,  they  were  intended  to  represent  the 
actual  slate  of  things^  and  were  not  statements  made  upon 
the  formation  of  those  assumptions^  and  those  hypotheses 
to  which  he  has  referred. 

Another  point,  and  a  material  point  for  consideration,  is 
this,  was  it  known  to  Mr.  Attwood^  at  the  time  he  made 
those  statements,  and  before  the  treaty  was  concluded, 
that  they  were  mis-statements?  This  is,  as  it  strikes  me,  a 
very  material  part  of  the  case.  Now,  what  was  Mr.  Att- 
wood? Not  a  stranger  to  these  works;  he  had  for  years 
been  the  manager  for  his  uncles,  James  and  Matthicts  Ait- 
wood:  it  is  proved  in  evidence,  that,  for  a  considerable 
period,  he  had  been  their  man«')ger.  Afterwards,  when  the 
works  devolved  upon  him,  he  resided  at  Comgr eaves,  2XiA 
was  apprized  of  every  thing  connected  with  the  works:  be 
must  have  known,  then,  as  familiarly  as  it  was  possible  for 
any  body  to  know,  every  thing  connected  with  the  works, 
and  with  respect  to  the  yield.  We  have  it  in  evidence, 
and  it  is  proved  over  and  over  again,  to  my  satisfaction 
at  least,  that  the  yields  were  less  at  that  time,  and  consi- 
derably less  than  they  had  been  in  the  time  of  James  and 
Matthias  Attwood;  the  knowledge  of  that,  if  it  is  neces- 
sary to  give  evidence  of  such  a  fact,  is  brought  home  to 
Mr.  Attwood,  because  Mr.  Attwood,  over  and  over  again, 
complained  of  the  yields.  The  witnesses  speak  to  his  hav- 
ing made  this  complaint  repeatedly;  saying,  that  he  should 
be  under  the  necessity  of  stopping  the  works,  unless  the 
matter  was  improved.  It  appears  to  me,  therefore,  im- 
possible that  Mr.  Attwood  must  not  have  known  that  the 
yields  were  considerably  less  than  they  were  at  the  time  to 
which  he  refers;  and  yet  these  representations  are  made 
on  the  foundation  of  the  yields  in  the  time  of  James  and 
Matthias  Attwood. 

Again,  there  is  a  material  fact,  as  it  appears  to  me,  in 
evidence,  which  is  spoken  to  by  the  witness  Best.     In  the 
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month  of  September^  or  in  the  month  of  October^  in  con-  1832. 
sequence  of  some  questions  which  appear  to  have  been 
puty  as  Mr.  Attwood  supposed,  by  the  directors,  certain 
examinations  were  made  by  Best^  assisted  by  a  witness  of 
the  name  of  Horion,  for  the  purpose  of  ascertaining  what 
was  the  cost  of  conversion  into  rods.  The  result  of  that 
examination  is  stated  in  the  paper  B.  B.  1 ;  it  was  at  first 
stated  in  a  general  form:  when  it  was  exhibited  hy  Best  to 
Mr.  Aitwood^  Mr.  Aiiwood  desired  it  should  be  set  out  in 
detail;  in  consequence  of  which,  a  detailed  account  was 
made,  of  which  Best  kept  a  copy,  and  that  detailed  ac- 
count was  looked  at  by  Attwood;  he  said,  that  would  do; 
and  it  was  delivered  to  him,  and  kept  by  him.  A  copy 
has  been  produced  in  evidence  by  Best.  Mr.  Attwood^ 
therefore,  had  knowledge,  that,  upon  a  careful  investi- 
gation and  inquiry  by  Best^  that  result  of  which  he 
was  put  in  possession  had  been  formed.  Now,  that 
paper,  B.  B.  1,  contains  those  items  of  charge,  or  se- 
veral of  them,  which  are  omitted  in  the  corresponding 
paper  of  the  twelve  papers,  and  which  I  have  already 
stated  I  am  of  opinion,  as  the  result  of  the  evidence,  ought 
to  have  been  introduced ;  and  yet,  after  Mr.  Attwood 
was  in  possession  of  that  paper,  we  find  that  represen- 
tation made  to  which  I  have  adverted,  the  represen- 
tation contained  in  the  D.  paper,  which  was  delivered  by 
James  and  Edwards,  at  the  time  of  (he  inquiry  at  Corfi- 
greaves. 

There  is  another  fact,  which  appears  to  me  also  ma- 
terial, with  respect  to  the  bona  fides  of  Mr.  Attwood  in 
this  transaction,  and  which  appears  to  me  to  be  established 
by  very  strong  evidence :  I  mean  that  which  relates  to  the 
steel  papers.  The  facts  which  I  am  about  to  speak  to, 
are  proved,  with  respect  to  the  Dudley  Wood  furnaces, 
by  five  or  six  witnesses;  with  respect  to  the  Netherton 
furnaces,  by  the  same  number  of  witnesses.  The  fact, 
therefore,  may  be  considered  as  spoken  to  by  the  aggre- 
gate of  both  bodies  of  witnesses.     It  appears  that  accounts 
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1832.         were  taken,  from   time  to  time,  every  fortnight^  of  the 
quantity  of  materials  that  was  brought  to  the  furnaces, 
and  of  the  quantity  of  iron  that  was  made  in  the  one 
place  and  the  refined  iron  at  the  other.     These  accounts 
were  made    every  fortnight;    they   were    settled    every 
reckoning  day;  which  reckoning  day  was  held  once  a 
fortnight.     It  is  quite  obvious,  however,  that  firom  this 
account,  unless  you  knew  what  the  quantity  of  steel  was 
at  the  beginning,  and  the  quantity  of  steel  at  the  end, 
you  could  not  ascertain  the  quantity  of  materials,  and  the 
cost  of  manufacturing  any  quantity  of  iron:  but  in  addi- 
tion to  the  account  I  have  stated,  the  witnesses  I  have 
mentioned  speak  to  accounts  of  a  different  description; 
accounts  that  were  taken  quarterly  of  the  quantity  of  steel 
upon  hand,  and  which  were  handed  over  and  deposited  in 
the  counting-house  at  Comgreaves^  and  by  the  direction  of 
Edwards:  with  the  assistance,  therefore,  of  these  docii* 
ments,  it  was  quite  obvious  at  any  time,  if  these  witnesses 
speak  the  truth,  that  the  quantity  of  materials  and  the  cost 
incurred  in  manufacturing  any  quantity  of  iron  might  be 
ascertained.     When,  therefore,  it  is  said  by  Mr.  Aliwood, 
that  there  were  no  yield-accounts,  it  is  true  there  were  no 
books  containing  any  yield-accounts,  at  least  there  is  no 
evidence  that  those  documents  were  inserted  in  any  books; 
but  it  is  quite  obvious,  that  from  time  to  time  he  had  the 
means  of  making  out,  precisely  in  the  same  way  as  if  there 
had  been  yield*accounts,  the  quantity  of  materials  that 
was  necessary   for  the   purpose   of   manufacturing  any 
quantity  of  iron  in  the  departments  to  which  I  have  re- 
ferred, namely,    as  to   pig-iron  and  as  to  refined  iron; 
because  the  evidence,  according  to  the  best  of  my  recol- 
lection, does  not  extend  itself  to  the  conversion  of  iron  in 
the  other  departments. 

It  appears  to  me,  therefore,  that  the  representation 
which  was  made,  and  which  was  spoken  to  by  the  wit- 
nesses, and  which  Mr.  Aiiwood  himself,   in  his  answer, 
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acknowledges  to  have  been  made,  that  there  were  no  yield-  1832. 
accounts,  is  not  a  correct  representation,  if  you  give  credit 
to  the  witnesses  to  whose  testimony  I  have  referred*  All 
these  circumstances,  then,  bring  me  to  this  conclusion, 
that  these  were  mis-statements  of  matters  of  fact,  material 
and  important  in  the  negotiation  that  was  going  on,  to 
regulate  the  price  that  was  to  be  paid  for  this  property; 
and  they  were  mis-statements  within  the  knowledge  of  the 
party,  Mr.  Aittoood,  by  whom  they  were  made. 

Then  it  becomes  material  (because  I  have  not  hitherto 
adverted,  for  a  particular  reason,  to  the  testimony  either  of 
Mr.  James  or  of  Mr.  Edwards)  it  becomes  material  to 
consider  how  far  the  case  is  brought  home  against  them. 
They  are  charged  with  having  acted  in  concert  with  Mr. 
Aitwood  in  these  transactions,  having  either  assisted  him 
in  those  false  representations,  or  having  assisted  in  conceal- 
ing their  falsehood. 

Now,  with  respect  to  Mr.  James,  (for  Mr.  Edwards  does 
not  come  on  the  stage  till  a  subsequent  period  of  the 
proceedings),  it  appears,  that  Mr.  James  was  identified 
very  early  with  Mr.  Aitwood  in  these  proceedings.  It  was 
Mr.  James  who  urged  Mr.  Aitwood  very  strongly  to  sell 
this  property  before  there  was  any  alteration  in  the  price 
of  iron ;  Mr.  James  was  employed  by  Mr.  Aitwood  to  open 
a  negotiation  with  the  British  Iron  Company;  Mr.  James 
attended  all  the  meetings,  according  to  the  evidence  in  the 
case,  that  were  held  between  Mr.  Philip  Taylor  and  Mr. 
Aitwood {  he  was  a  party  to  the  whole  negotiation.  Ad- 
verting to  what  I  have  already  stated  when  Pontarden 
came  in  for  the  purpose  of  proposing  that  a  deputation 
should  go,  the  expression  he  makes  use  of  is  this — **  You 
mean  the  statement  we  made  of  Mr.  Aiiwood^s  actual  pro- 
fits." He,  therefore,  is  an  actor,  according  to  his  own  ac- 
count, in  the  transaction,  and  there  is  no  doubt  from  begin- 
ning to  end  he  acted  in  concert  with  Mr.  Aitwood.  In  that 
interview  with  Mr.  Pontarden,  Mr.  James  says — "  Perhaps, 
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1832.  Mr.  Pontarden,  the  directors  are  not  aware  that  last  year 
Mr.  Attwood  made  90,000/.  by  these  works.-  Mr.  Alt- 
wood  immediately,  according  to  the  evidence  of  Mr.  Pontar" 
den,  said — '^  Yes^  and  I  should  have  made  a  great  deal  more 
if  I  could  have  devoted  sufficient  time  to  the  works.**  Now 
it  is  in  evidence  that  he  did  not  make  half  that  sum.  It 
was  a  most  extravagant  and  false  statement  originally  of 
Mr.  James,  adopted  indeed  by  Mr.  Attwood,  a  statement 
for  which  there  was  no  foundation.  It  is  true^  as  was  ob- 
served by  the  counsel  for  the  defendant,  that  there  is  no 
evidence  to  shew  that  Mr.  Pontarden  communicated  that 
statement  to  the  directors,  and  therefore  it  did  not  influ* 
ence  the  contract:  I  am  not  making  use  of  the  observation 
with  that  view;  I  am  only  making  use  of  the  observation 
for  the  purpose  of  shewing  the  exaggeration  that  pre- 
vailed, the  mis-statements  that  were  made,  and  the  dis- 
position to  mis-statements  on  the  part  of  Mr.  James  and 
on  the  part  of  Mr.  Attwood,  because  Mr.  Attwood  must 
have  known  that  this  statement  was  false. 

Afterwards,  when  the  deputation  goes  down,  the  persons 
who  are  employed  for  .the  purpose  of  attending  the  depu- 
tation, were  Mr.  James  and  Mr.  Edwards.  The  manner 
in  which  the  deputation  "^and  the  inquiry  were  conducted 
was  this — the  three  members  that  were  sent  down  with 
Mr.  Harrison  were  in  the  drawing-room.  In  a  small  inner 
backroom  were  Mr.  Atttcood,  Mr.  Best,  and  the  two  par- 
ties Mr.  James  and  Mr.  Edwards.  All  the  statements 
were  drawn  out  and  prepared  by  Mr.  James  and  Mr. 
Edwards.  They  were  brought  in  by  Mr.  James  and  Mr. 
Edwards,  and  submitted  by  them  to  the  deputation.  The 
question  was  asked,  as  Mr.  Harrison  says,  of  Mr.  James 
and  Mr.  Edwards,  "  Now  tell  us  whether  at  this  time  the 
quantity  of  materials  and  cost  are  the  same  as  in  the  time 
of  James  and  Matthias  Attwood,  as  you  refer  to  their 
books?"  To  that,  Mr.  James  and  Mr.  Edwards  (Mr. 
Harrison  does  not  say  which,  but  either  Mr.  James  or 
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Mr.  Edwards)  replied,  '*  They  are  the  same  as  at  that  time."  1332, 
Which  ever  gave  the  answer,  it  is  quite  clear  from  the  con- 
text, and  from  all  the  circumstances,  that  it  was  the  answer 
of  both.  It  was  either  the  answer  of  Mr.  James,  adopted 
by  Mr.  Edwards,  or  the  answer  of  Mr.  Edwards,  adopted 
by  Mr.  James.  Afterwards,  with  respect  to  Mr.  Edwards, 
there  is  this  fact,  the  directors  discovered,  in  one  of  the 
accounts  of  Lord  Dudley,  a  charge  for  ironstone  pur- 
chased. A  question  was  immediately  put  upon  that  dis- 
covery, ''How  does  it  happen  that  here  is  this  charge 
for  ironstone  purchased?"  What  is  the  answer  of  Mr. 
Edwardst  The  answer  of  Mr.  Edwards  immediately  is, 
according  to  the  testimony  of  Mr.  Harrison,  "  Oh,  in 
excavating  coal,  some  ironstone  will  also  be  excavated,  (a 
small  quantity),  and  we  have  purchased  it  for  the  purpose 
of  obliging  Lord  Dudley,^  Now,  it  is  quite  clear  that  this 
was  a  false  representation;  there  was  no  foundation  for  the 
statement.  It  is  not  even  alleged  that  this  statement  was 
true.  Then,  further,  with  respect  to  the  stock;  those  stock* 
papers  to  which  I  have  referred  were  stock-papers  taken 
by  the  direction  of  Mr.  Edwards.  The  witnesses  speak 
to  their  having  been  taken  by  the  direction  of  Mr.  Ed- 
wards; he  must  have  known  them,  and  yet  his  represen- 
tation is  the  same  as  the  representation  of  Mr.  Athcood, 
namely,  that  there  were  no  yield-accounts,  and  therefore 
they  were  obliged  to  refer  to  the  time  of  James  and  MaU 
thias  Atiwood. 

Then  let  us  go  further.  While  these  parties  were  as- 
sembled together  in  this  back  room  in  the  manner  I  have 
described,  this  scene  is  stated  by  Mr.  Best  to  have  taken 
place; — Mr.  James  and  Mr.  Edwards  came  out  from  the 
drawing-room  where  the  deputation  was  sitting,  saying,  that 
some  further  document  and  satisfaction  was  wanted;;  upon 
which  Mr.  Altwood  immediately  said  to  Mr.  James,  "  Go 
in,  and  say  that  I  have  a  man  who  is  ready  to  take  the  works 
upon  those  terms.**  Upon  which,  according  to  the  testi- 
mony of  Mr.  Best,  he  went  back  into  the  room  where  the 
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1832.  deputies  were  sittings  remained  there  for  a  short  time,  and 
came  out  again  rubbing  his  hands  with  a  sort  of  triumph^ 
exclaiming,  **  A  damned  set  of  old  fools !"  Now,  if  thai 
story  is  true  as  told  by  Mr.  Best,  who  swears  to  it  (and 
there  is  nothing  contrary  to  it),  it  certainly  brings  home  a 
case  against  Mr.  James.  Further  than  that,  Mr.  Attwood 
asked,  *^  What  is  Harrison  doing  ?*'  Harrison  knew  some- 
thing of  the  subject.  He  was  not  astonished  so  much  at 
the  conduct  of  the  deputies,  but  he  was  surprised  at  Mr. 
Harrison  being  present,  and  at  this  scene  taking  place. 
''  Oh,"  he  said,  *'  Mr.  Harrison  is  quiet  enough ;  he  is  sit- 
ting reading  the  newspaper.*' 

It  is  asked,  if  this  fraud  were  to  be  carried  on  (for  if  this 
evidence  is  true,  it  is  in  the  nature  of  a  fraud,  it  is  a  mis- 
representation and  a  mis-statement  within  the  knowledge 
of  the  party)  how  did  it  happen  that  they  suffered  Mr. 
Best  to  be  present?  Why,  Mr.  Best  was  a  clerk  in  the 
employ  of  Mr.  Attwood^  and  it  was  expected  that  Mr.  BeU 
would  be  called  as  a  witness.  Mr.  Best^  therefore,  was 
there  for  that  purpose,  and  he  had  breakfasted  with  Mr. 
Attwood,  Mr.  Edwards  said,  *'  I  had  a  pretty  drilling,  it 
will  be  your  turn  next.**  It  was  not  anticipated  that  a 
scene  of  the  kind  to  which  1  have  just  referred,  which 
happened  on  the  sudden,  would  take  place.  It  is  nothing 
extraordinary,  therefore,  that  Mr.  Best  should  have  been 
upon  the  spot,  because  all  this  was  not  anticipated.  It 
was  an  accidental  burst,  arising  out  of  accidental  circum- 
stances. 

There  is  a  paper  I  omitted  to  advert  to,  upon  which  I 
must  fall  back.  It  was  said  or  intimated  in  the  course  of 
the  argument,  that  what  took  place  at  Comgreaves,  and 
the  representations  that  were  made,  were  not  the  acts  or 
representations  of  Mr.  Attwood;  that  the  deputies  went 
down  for  the  purpose  of  verifying  the  previous  statements; 
that  they  had  access  to  the  books;  that  it  was  their  own 
act;  that  they  employed  Mr.  Edwards  and  Mr.  James,  and 
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that  Mr.  Attwood  was  not  responsible.  That  Mr.  Ed-  1832. 
fcards  and  Mr.  James  were  then  acting  as  the  agents  of  Mr. 
Atiwood  cannot  be  disputed.  But  the  case  does  not  rest 
there.  It  is  not  necessary  to  decide  it  upon  that  point 
Mr.  Aitwood  was  in  the  back  room  the  whole  time  with 
Mr.  James  and  Mr.  Edwards.  For  what  purpose  was 
he  there,  unless  it  was  to  make  himself  master  of  every 
thing  that  was  going  on?  He  would  not  otherwise  have 
attended  there  during  the  whole  time.  If  it  be  said  that 
he  was  there  expecting  that  he  might  be  called,  for  the 
purpose  of  giving  explanations,  he  might  equally  have 
been  called  in  any  other  part  of  the  house.  But,  how- 
ever, it  is  not  necessary  to  rest  upon  that  circumstance. 
Let  us  consider  the  probability  of  the  case ;  his  honor 
had  been  impeached ;  his  statements  were  said  to  be  in- 
correct ;  his  pecuniary  interest  to  an  immense  amount  was 
at  stake.  Is  it  possible  to  suppose  that  he  should  not 
have  looked  at  and  examined  these  papers,  which  he 
states  himself  only  to  have  cursorily  looked  at,  without 
examining  them  with  any  degree  of  minuteness?  Is  it 
possible  to  suppose  that  he  would  not  have  looked  at 
them,  and  examined  them,  and  seen  with  the  utmost 
accuracy  every  thing  that  was  going  on,  when  his  char- 
acter and  his  property  to  such  an  immense  amount  were 
at  stake? 

But  the  case  does  not  rest  upon  probability,  however 
strong ;  because  Mr.  Best  speaks  positively  to  the  fact  of 
his  having  taken  a  most  active  part  in  the  whole  inquiry 
which  was  going  on  in  the  back  room.  The  papers  were 
prepared  under  his  eye  by  Mr.  James  and  Mr.  Edwards^ 
being  written  partly  by  Mr.  James^  and  partly  by  Mr.  Ed-^ 
wards.  He  must  have  discussed  the  different  points  with 
them  as  they  went  on.  One  item  was  objected  to  by 
Mr.  Best.  The  small  quantity  of  coals  was  observed  up- 
on. It  was  discussed.  The  conclusion  was  by  Mr.  Att- 
wood,  that  it  was  the  usual  mode  in  which  such  accounts 
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1832.  were  made  up,  and  he  should  not  alter  it.  Every  part 
of  the  statement  was  canvassed  and  discussed  in  the  pre- 
sence of  Mr.  Aiiwood.  Mr.  JameSy  when  he  came  out 
from  the  other  room,  according  to  the  evidence  of  Mr. 
Best^  had  secret  conferences  with  Mr.  Attwood.  It  was 
necessary  that  some  of  these  papers  should  be  copied. 
They  were  sent  into  an  outer  room  to  be  copied  by 
Mr.  Walker.  Mr.  Aiiwood  manifested  the  greatest  im- 
patience, and  sent  repeatedly  to  him  to  hasten  his  work. 
It  is  quite  apparent,  therefore,  from  the  account  given 
by  Mr«  Besi,  that  these  persons,  Mr.  James  and  Mr. 
Edwards,  were  preparing  these  documents,  not  without 
the  sanction,  or  without  the  authority  and  concurrence 
of  Mr.  Aiiwood,  but  with  his  active  co-operation  and 
knowledge.  This  was  a  point  I  intended  to  have  no- 
ticed earlier;  to  which  I  have  now  fallen  back,  and  which 
has  thrown  me  out  of  the  course  I  intended  to  pursue. 

The  point  that  I  had  left  was  this — Is  there  a  case  of 
co-operation  and  concert  made  out  against  Mr.  James  and 
Mr.  Edwards?  I  have  stated  the  different  facts  that  baTe 
impressed  themselves  upon  my  mind,  for  the  purpose  of  es- 
tablishing that  part  of  the  case,  which  have  brought  me 
to  the  conclusion  that  the  case,  in  that  respect,  is  made 
out  against  them.  The  consequence  will  be,  that  though 
their  evidence  was  read  de  bene  esse,  it  evidently  cannot 
weigh  upon  the  judgment  of  the  Court. 

It  has  been  said,  that  all  this  is  a  trick,  that  no  relief  is 
prayed  against  them ;  that  they  are  put,  therefore,  upon  the 
record  as  defendants,  for  the  purpose  of  depriving  the 
defendant,  Mr.  Aiiwood,  of  the  benefit  of  their  testimony. 
I  have  considered  that  the  effect  of  it  would  be  to  deprive 
Mr.  Aiiwood  of  their  testimony,  provided  I  came  to  the 
conclusion  I  have  stated;  and  it  has  rendered  me,  there- 
fore, very  careful  and  very  attentive  in  examining  the 
evidence  offered  on  the  part  of  the  plaintiffs ;  and  notwith- 
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standing  all  the  allowance  that  I  have  made  for  this  cir-         1^32. 
cumstance,  I  still  adhere  to  the  conclusion  I  have  already 
stated. 

But  there  might  have  been  a  reason  why  the  plaintiffs 
should  have  been  desirous  of  making  these  parties  defen- 
dants, independently  of  the  point  to  which  I  have  referred, 
namely,  the  effect  it  would  have  upon  the  evidence.  It 
might  be  material  in  the  conduct  of  their  cause  to  ki^ow 
what  species  of  answer  Mr.  Edwards  would  put  in,  and 
what  species  of  answer  Mr.  James  would  put  in  with  re- 
ference to  those  facts  and  circumstances  to  which  Mr. 
Aitwood  himself  had  been  interrogated ;  and  the  conduct 
of  the  cause  might  very  much  have  been  guided,  and  very 
much  governed,  by  the  comparison  of  the  one  answer  with 
the  other. 

There  is  another  point  in  the  cause  to  which  it  is  ne- 
cessary I  should  advert,  independently  of  all  that  I  have 
said  :  I  may  sum  up,  however,  what  I  have  stated  in  a  few 
words,  thus — There  was  a  mis-statement  of  the  basis  of  the 
agreement ;  there  was  a  mis-statement  with  the  knowledge 
of  the  party  ;  and  therefore  it  would  come  within  the  prin- 
ciple  which  I  have  stated,  unless,  with  reference  to  a  main 
point  of  the  argument  on  the  other  side,  which  was  con- 
ducted with  great  skill  and  great  ability,  any  thing  has 
occurred,  subsequently  to  the  period  when  those  repre- 
sentations were  made,  to  deprive  the  plaintiffs  of  their  right 
to  take  advantage  of  those  mis-statements. 

Before  I  proceed  to  that  part  of  the  case,  it  is  neces- 
sary, however,  that  1  should  advert  to  another; — that 
which  relates  to  the  fault.  It  is  said,  that,  among  the  re- 
presentations that  were  made,  there  was  a  mis-represen- 
tation with  respect  to  the  state  of  the  mine;  that  a  fault 
had  been  discovered  in  the  mine  some  months  before  the 
negotiation  was  completed,  and  it  was  concealed.  That 
it  was  known  to  Mr.  Attwood,  and  concealed  from  the  di- 
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1832.         rectors,  and  false  statements  were  made  with  regard  to 

Small        '^*     ^^  ^^  '^^  evidence  that,  a  few  months  before  the  time 
.    *'*  when  the  parties  were  put  in  possession,   the  coal  had 

Attwood.  . 

disappeared ;  and  it  was  known  to  Mr.  Attwood.  It  was 
of  course  immediately  communicated  to  him,  the  ground 
was  afterwards  latched;  and  it  is  said  that  he  was  present 
at  the  latching;  but  there  is  no  doubt  it  was  communi- 
cated to  him.  It  does  not  appear  that  he  ever  went 
down  the  mine;  nor  does  it  appear  distinctly  whether 
he  knew  of  the  nature  and  extent  of  the  mischief.  The 
observation  which  he  made  when  it  was  communicat- 
ed to  him  was  this,  "  It  is  a  very  fortunate  circumstance,** 
or,  ''  It  is  a  great  consolation'*  (I  think  is  the  phrase)  *^  that 
it  is  near  the  boundary.*'  This  leads  to  the  supposition, 
or  to  the  inference,  that  he  considered  it  might  affect  the 
whole  of  the  coal  lying  beyond  it.  The  coal  lying  beyond 
it  may  be  considered  as  amounting  to  three  acres  and  a 
half.  It  is  also  in  evidence  upon  the  other  side,  that  he 
asked  one  of  the  witnesses  whether  it  was  a  down-fall  or 
an  up-fall,  and  whether  things  of  that  sort  were  common 
in  mines,  to  which  the  answer  was,  ''  Yes,  that  they  were 
common;'*  upon  which  he  said  "  then  there  is  less  ground 
to  be  surprised.** 

Now,  I  confess,  after  reading  the  evidence  with  great 
attention,  if  it  were  necessary  to  decide  that  this  was  what 
is  technically  called  a  fault,  I  might  find  considerable  dif- 
ficulty in  coming  to  that  conclusion,  at  least,  with  any  de- 
gree of  confidence.  It  is  sworn  to  be  a  fault  by  some  wit- 
nesses ;  others  swear  that  it  is  not  a  fault,  and  I  think  the 
evidence  is  so  vague  and  unsatisfactory  with  respect  to  that 
point,  that  I  could  not,  if  I  were  called  upon,  without  further 
inquiry,  decide  that  it  was  strictly  and  technically  a  fault; 
at  least,  not  to  my  own  satisfaction.  But  that  it  was  a 
great  defect  there  is  no  doubt.  That  it  was  a  great  defect, 
and  as  bad  as  if  it  were  a  fault,  is  clear  from  the  following 
circumstance:  in  the  year  1827,  after  the  Company  had 


COURT  OF  EXCHEQUER.  489 

been  in  possession  for  a  period  of  nearly  two  yearsi  the  1832. 
head-way  was  pushed  out  for  a  length  of  twenty  yards, 
and  no  coal  was  found.  Several  witnesses  say  that  they 
afterwards  bored  ten  yards  deep,  and  they  found  no  coal; 
and  the  conclusion  they  come  to  is  this,  that  if  there  be 
coal  under  the  three  acres  and  a  half,  it  would  be  impos- 
sible to  get  it  without  a  new  plant  of  machinery;  and  that 
the  coal^  when  obtained,  would  not  pay  the  expense  of  the 
new  machinery.  The  consequence,  therefore,  is,  that  the 
whole  of  the  three  acres  and  a  half  is  lost  to  the  estate; 
and,  therefore,  I  am  justified  in  saying  that  it  is  just  as 
bad  as  if  it  were  a  fault ;  for  nothing  more  could  happen 
than  the  loss  of  the  entire  mass  of  coal.  It  does  not  ap- 
pear, however,  that  this  boring  was  known  to  Mr.  Attwood. 

It  is  clear,  therefore,  that  there  was  a  defect.  Mr.  Att^ 
wood  never  mentioned  it  to  any  person  connected  with 
the  British  Iron  Company.  According  to  the  evidence, 
he  never  told  the  directors  of  it  in  the  course  of  the  ne- 
gotiations; he  never  mentioned  it  to  Mr.  Harrison;  he 
never  mentioned  it  to  Mr.  Philip  Taylor;  he  never  men- 
tioned it  to  Mr.  Morrison;  he  never  mentioned  it  to  any 
person  connected  with  the  British  Iron  Company.  I  think, 
in  fairness  and  good  faith,  he  ought  to  have  done  so ;  but 
he  did  not.  It  appears,  that  the  particular  part  of  the 
gate-road,  leading  up  to  this  fault,  was  entirely  blocked 
up  with  rubbish,  so  that  any  person  going  into  the  mine 
could  not  see  the  defect,  he  could  not  pass  the  obstruc- 
tion ;  at  least,  if  he  could  pass  it,  (for  there  may  be  some 
doubt  upon  that  point  in  the  evidence),  he  could  not  pass 
it  without  so  much  difficulty,  as  to  render  it  highly  impro- 
bable that  any  body  would  make  the  attempt;  therefore 
the  defect  was  concealed. 

It  does  not  appear,  however,  that  Mr.  Attwood  knew 
that  it  was  so  concealed.  Mr.  Attwood  had  never  been 
down  the  mine ;  and  there  is  no  evidence  to  shew  that  the 
circumstance  was  communicated  to  him.     The  evidence  of 
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1832^       all  the  witnesses  is,  that  he  gave  no  orders  for  any  con- 
cealment.    He  never  directed  those  persons  who  were  to 
go  down  to  shew  the  mine  to  the  agents  of  the  Company 
to  conceal  any  thing.     The  only  thing  that  can  be  con- 
strued into  an  order  of  that  description   is,  something 
which  passed  between  him  and  Mr.  Charles  Small:  be 
said  to  Mr.  Charles  Smally  when  Mr.  Philip  Taylor  was 
going  down,  '*  You  must  accompany  him;  you  will  not 
turn  the  worst  side  of  the  thing  to  him."    Now,  that  was 
a  pretty  broad  hint  of  what  the  wishes  of  Mr.  Altwood 
were;  and,  though  he  never  desired  it  to  be  concealed,  it 
is  probable  that  if  such  an  intimation  were  given  by  him, 
no  communication  would  be  made  by  the  party  to  whom 
that  communication  was  given  of  the  existence  of  any  de- 
fect.    When  Mr.  Morrison  applied  to  go  down,  and  saw 
Mr.  Atiioood,  he  asked  Mr.  Aitwood — '*  Is  there  any  fault 
in  the  mine?"  Mr.  Atlwood  got  rid  of  the  question  in  this 
way,  he  said — ''  God  knows;  if  you  go  down  you  will 
see  all  that  I  know."     This  meant  to   convey  that  he 
knew  little  or  nothing.     I  think  that  was  not  fair  deal- 
ing, so  far  as  related  to   the  communication   with   Mr. 
Morrison;  but  he  ought  to  have  stated  to  Mr.  Morristm 
what  he  knew;  and  if  he  knew  that  the  spot  was  conceal- 
ed with  rubbish,  it  rendered  it  absolutely  incumbent  upon 
him  to  make  the  communication.     But  there  is  no  evi- 
dence to  shew  me  that  it  was  communicated,  though  in  all 
probability  it  was,  to  Mr.  Altwood.     Mr.  Morrison  did  go 
down.     How  was  he  treated  by  the  agent?   He  came  up 
to  that  spot  and  saw  a  person  of  the  name  of  Hoskis,  and 
said — *'  What  is  the  meaning  of  this  rubbish,  why  do  not 
you  get  the  coal  found  in  that  direction?     Hoskis  did  not 
say  there  is  a  defect  there.     But  he  said — **  No,  we  do 
not  wish  to  work  in  that  direction,  we  have  got  quite  coal 
enough;"  and  that  was  the  way  in  which  he  got  rid  of 
the  question.     When  Mr.  Philip  Taylor  went  down,  he 
asked  Hoskis  whether  it  was  a  perfect  mine.     He  repeat- 
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ed  that  question  twice;  and  he  was  answered  by  Hoskis  1832. 
that  it  was  a  perfect  mine.  So  that  it  appears  that  there  small 
was  a  defect  known  (though  the  extent  of  it  was  not  known)  v. 

A.TTWOOD 

to  Mr.  Atttoood,  which  was  in  a  situation  not  to  be  seen 
by  persons  who  examined  it;  and  when  questions  were  put 
with  respect  to  it,  false  representations  were  made  by  the 
agents  of  Mr.  Aiiwood.  A  question  will  arise  then,  whe- 
ther, under  such  circumstances,  and  upon  this  ground^  if 
the  case  rested  here,  the  Court  would  be  justified  in  set- 
ting aside  the  whole  of  this  contract. — I  shall  leave  this  part 
of  the  subject  for  the  present,  intending  to  advert  to  it 
again  for  a  different  purpose. 

The  next  question  that  presents  itself  is,  the  question 
of  value.     There  are  valuations  of  surveyors  on  both  sides. 
The  valuers  on  the  part  of  the  plaintiffs  state  the  proper- 
ty at  about  96,000/.,  or  under  100,000/.     Some  of  the  va- 
luers on  the  part  of  Mr.  Aiiwood  raise  it  up  to  nearly  a 
million.    I  have  been  so  long  accustomed  to  Courts  of  jus- 
tice, and  to  evidence  of  this  description;  I  have  seen  so 
much  of  its  flexible  character,  and  its  means  of  adapting 
itself  to  the  interest  of  the  party  on  whose  behalf  the  evi- 
dence is  given,  that  I  confess  1  place  very -little  reliance 
upon  evidence  of  this  nature.     But,  if  it  were  otherwise, 
and  I  was  compelled  to  decide  between  the  evidence,  I 
should  come  to  the  conclusion,  that  the  value  of  the  mine 
is  greatly  indeed  below  the  sum  that  was  stipulated  to 
be  given  for  it,  namely,  600,000/.     But  that,  alone,  is  not 
a  ground  on  which  the  contract  could  be  set  aside ;  al- 
though it  is   some  evidence  to  shew  that  the  represen- 
tations made,  with  respect  to  the  productive  power  and 
character  of  the  mine,  were  fallacious. 

It  appears  to  me,  then,  material,  now,  with  a  view  to  the 
question  of  confirmation,  to  consider  the  situation  in  which 
Mr.  Philip  Taylor  stands,  and  to  consider  if  any  case  has 
been  satisfactorily  established  against  him.  The  plain- 
tiffs say,  they  have  made  out  a  case  against  Mr.  Philip 
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1832.         Taylor;  that  Mr.  Philip  Taylor,  also,  was  acting  in  con- 

small        ^^^^  ^^^^  ^^*  Attwood;  and,  therefore,  as  to  any  know- 

^'  ledfi^e  which  Mr.  Philip  Taylor  miirht  have  possessed  at 

Attwood.  ®  .  ,  i      .  /.  , 

an  early  period  with  respect  to  the  incorrectness  of  the  re- 
presentations which  were  made,  and  as  to  the  not  acting 
upon  that  information,  no  knowledge  of  that  kind  can 
avail  Mr.  Attwood  under  such  circumstances.  That  is  the 
way  in  which  the  case  is  shaped  on  the  part  of  the  plun- 
tiffs. 

Now,  with  respect  to  Mr.  Philip  Taylor^  the  charges 
against  him  are :  that  he  received  pecuniary  accommoda- 
tion, (bribes,  as  it  is  said,)  from  Mr.  Attwood^  which  in- 
duced him  to  identify  himself  with  Mr.  Attwood^  to  pro- 
mote Mr.  Attwood' 8  interests,  and  to  obscure  that  which 
he  knew,  to  prevent  the  directors  from  being  apprized  of 
the  actual  state  of  things,  and  the  imposition  which,  it  is 
said,  had  been  practised  upon  them. 

First,  then,  with  respect  to  the  situation  of  Mr.  Philip 
Taylor,  and  as  to  the  probability  of  the  case,  (because  we 
are  always  to  take  probabilities  into  consideration  in  esti- 
mating evidence),  Mr.  Philip  Taylor  was  a  partner  in  this 
Company  to  a  considerable  extent.  I  am  not  quite  sure 
with  respect  to  the  number  of  shares  he  held;  but  I  think 
he  held  300  shares.  Not  only  had  he  300  shares,  but  his 
immediate  relations  and  connections  were  also  deeply  in- 
terested in  this  concern.  He  had  every  motive,  therefore, 
as  far  as  related  to  his  particular  personal  interest,  to 
watch  over  the  interests  of  the  Company  at  large;  he  had 
a  great  interest  to  guard  against  any  fraud  being  committed 
upon  them.  If  you  suppose  him  to  be  a  person  likely  to 
be  swayed  and  governed  by  interested  motives,  his  interest 
was  strong  to  watch  over  the  interest  of  the  concern,  and 
to  prevent  any  imposition  being  practised  upon  it.  That 
was  his  situation  as  a  member  of  the  partnership;  but  he 
was  also  an  agent  to  the  Company* 

Now  what  was  his  situation  as  agent?     He  received,  I 
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thinks  2,000/.  a  year,  as  a  superintendant  of  the  works  of      ^832^ 
the  Company — he  received  an  additional  sum  of  600/.  for 
travelling  expenses,     and  charges  of  that  description. 
But,  in  addition  to  that,  he  was  to  receive  a  small  per- 
centage upon  the  net  profits  of  the  concern.     It  was  his 
interest,  therefore,  as  agent,  equally  as  it  was  his  interest 
as  a  proprietor  of  the  concern,  to  take  care  that  all  the 
purchases  should  be  advantageous.    If  the  Company  made 
a  disastrous  purchase,  particularly  to  the  extent  to  which 
this  purchase  was  carried,  and  any  loss  was  sustained,  the 
consequence  would  be^  not  only  that  he  would  have  no  per- 
centage as  agent,  but  what  was  lost  would  go  in  diminu- 
tion of  the  profits  he  would  be  entitled  to  receive  in  re- 
spect of  the  rest  of  the  works  of  the  concern.     He  was, 
therefore,  interested,  both  as  a  proprietor  and  as  an  agent, 
to  be  vigilant  with  respect  to  the  interests  of  the  Company. 
Now  what  are  the  charges  that  are  specifically  brought 
against  him?     It  is  said,  that  Mr.  Ailwood  sold  him  the 
furniture  of  the  house  at  Comgreaves,  including  the  fix- 
tures and   other  things,  for  a  sum  something  short  of 
4,000/.,  and  this  was  paid  by  a  promissory  note  at  twelve 
months,  with  an  engagement  to  renew  that  note.     That  is 
the  first  charge.     Now  possession  was  to  be  delivered, 
and  the  liote  was  to  be  given  and  the  furniture  paid  for, 
only  in  the  event  of  the  contract  being  completed.     If  the 
contract  had  been  completed,  and  possession  delivered, 
Mr.  Philip  Taylor  had  no  reason  whatever  to  suppose 
that  there  would  be  any  further  controversy  and  dispute 
between  Mr.  Attwood  and  the  Company.     He  had  no  rea- 
son to  suppose  that  Mr.  Attwood  would  afterwards  be 
placed  in  a  situation  adverse  to  the  Company,  and  that  he, 
as  lying  under  any  personal  obligation  to  Mr.  Attwood, 
would  find  it  difficult  to  perform  his  duty.     He  had  no 
reason  to  suppose  that  the  whole  of  the  affair  between 
them  would  not  then  be  at  an  end.  That  is  the  observation 
which  arises  with  respect  to  the  purchase  of  the  furniture. 
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!  832.  It  appears,  also,  th  atduring  these  transactions,  while  Mr. 

Small        Philip  Taylor  was  residing  at  Comgreaves,  some  conver- 
sation took  place,  with  respect  to  the  necessity  that  Mr. 
Philip  Taylor  was  under  of  selling  a  part  of  his  shares, 
for  the  purpose  of  retaining  the  rest.     He  said  he  had  not 
sufficient  capital  to  hold  them  all.  Mr.  Atltoood,  under  such 
circumstances,  said  that  he  would  assist  him :  he  advised 
him  not  to  sell;  that  the  concern  would  be  profitable;  that, 
in  his  situation,  if  he  sold  it  would  be  injurious  to  the  con- 
cern ;  it  would  create  a  bad  impression :  and  Mr.  Atiwood 
himself  was,  I  believe,  at  that  time  a  holder  of  shares  in  the 
concern ;  and  he  offered  to  lend  him  money  for  the  pur- 
pose of  making  good  his  calls.     Here,  again,  that  money 
would  be  necessary  only  if  the  contract  was  completed. 
It  is  open,  therefore,  to  the  same  observation  as  the  re- 
mark I  have  already  made  with  respect  to  the  other  charge. 
If  the  contract  were  completed,  and  the  party  put  into  pos- 
session according  to  the  state  of  things  at  the  time,  Mr. 
Philip  Taylor  had  no  reason  to  suppose  that  any  contest 
would  ever  arise  between  Mr.  Attwood  and  the  Company, 
and,  therefore,  it  does  not  appear  to  me  that  he  had  any 
reason  to  suppose,  that,  by  borrowing  money,  and  accept- 
ing the  offer  of  Mr.  Attwood,  he  should  be  placed  in  an 
awkward  situation  as  between  him  and  the  Company.     It 
does  not  appear  to  me,  therefore,  that  as  to  these  two 
transactions  they  are  open  to  much  observation,  at  least 
nothing  leading  me  to  the  conclusion  of  any  fraud  on  the 
part  of  Mr.  Philip  Taylor. 

Then  with  respect  to  the  2,000/.  At  the  time  when 
these  conversations  took  place,  Mr.  Attwood  asked ,  I  think, 
whether  Martineau  ^  Taylor  manufactured  their  own 
boilers.  The  answer  was  in  the  negative,  that  they  had 
not  sufficient  capital.  Mr.  Attwood  said  that  it  was  a  pity; 
that  it  would  be  very  profitable;  that  the  concern  was  a 
very  good  one,  and  offered  to  assist  them :  however,  that 
offer  was  not  at  that  time  accepted;    it  was  not  accepted 
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till  the  17th  o{  February y  in  the  following  year.  Certainly,         1832. 
at  the  time  when  that  2,000/.  was  advanced  to  the  firm  of      \,  " 

Small 

Taylor  Sf  Martineau,  it  was  known  to  Mr.  Philip  Tay-  v. 

lor^  that  disputes  had  arisen,  and  would  probably  be  car- 
ried on  to  a  considerable  extent^  between  Mr.  Attwood  and 
the  Company ;  not  the  matters  that  are  now  in  controversy, 
but  other  matters,  unconnected  with  the  present  dispute ; 
and  I  think,  under  such  circumstances,  he^  acting  as  agent 
for  the  Company,  being  placed  in  the  situation  of  agent  of 
the  Company,  acted  imprudently  and  incorrectly,  under 
such  circumstances,  in  accepting  the  loan  of  2,000/.,  al- 
though it  was  not  a  loan  personally  to  himself,  but  a  loan 
to  the  house  of  Taylor  ^  Martineau. 

It  has  been  said,  that  all  these  transactions  were  concealed 
from  the  directors ;  and  it  is  supposed,  therefore,  that  being 
concealed,  or,  at  least,  not  being  mentioned  to  the  direc- 
tors, there  was  some  consciousness  on  the  part  of  Mr. 
Philip  Taylor  that  he  was  acting  incorrectly.  Now  it 
does  not  really  appear  to  me,  speaking  of  the  two  first 
transactions,  that  it  was  in  any  manner  incumbent  upon 
Mr.  Philip  Taylor  in  the  first  instance  to  mention,  that 
those  two  money  accommodations  had  passed  between  him 
and  ^Iv.  Attwood.  If  he  had  been  interrogated  on  the  subject, 
and  had  made  a  false  statement,  some  imputation,  certainly, 
would  rest  upon  him;  but  it  appears,  that  when  the  dis- 
putes took  place  between  Mr.  Attwood  and  the  Company, 
then  he  himself,  in  a  letter,  volunteered  the  communication 
as  to  these  two  advances ;  I  think,  therefore,  no  imputa- 
tion rests  upon  him  upon  that  ground.  But  then  it  is  said, 
though  he  volunteered  the  statement  as  to  those  two  pay- 
ments, he,  upon  that  occasion,  said  nothing  as  to  the  loan 
of  2,000/.  to  the  house  of  Taylor  ^  Martineau :  that  is 
very  true;  but  if  the  object  of  that  letter  be  attended  to,  it 
is  not  at  all  unnatural  that  it  should  not  have  been  men- 
tioned; and  it  appears  that  during  the  progress  of  the 
negotiation  after  the  loan,  the  circumstance  was  commu- 


496  EQUITV  CASES  IN  THE 

1832.         nicated  to  one  of  the  managing  directorsi  Mr.  John  Tay^ 
lor;  and  there  is  evidence  also  that  Mr.  Philip  Taylor  was 
informed,  that  Mr.  John  Taylor  had  communicated  it  to 
the  directors,  and  that  it  was  known  to  them  all ;  and, 
therefore,  he  could  have  no  improper  object  in  not  men- 
tioning it  in  the  letter  to  which  I  have  referred.     It  does 
not  appear  to  me,  therefore,  that  any  case,  arising  out  of 
these  circumstances  to  which  I  have  referred,  has  been 
made  out  sufficient  for  the  Court  to  proceed  adversely  to 
Mr.  Philip  Taylor.     Before  I  leave  this  topic,  I  should 
further  observe,  that  this  part  of  the  conduct  of  Mr.  Philip 
Taylor  was  the  subject  of  inquiry  and  investigation  among 
the  directors.  They  examined  into  it  with  great  minuteness, 
great  care,  and  great  attention,  and  the  result  of  that  in- 
quiry was,  that  they  honorably  acquitted  Mr.  Philip  Tay- 
lor of  any  improper  or  dishonorable  motives;  and  after- 
wards, at  subsequent  meetings,  when  something  disad- 
vantageous to  the  character  of  Mr.  Philip   Taylor  was 
thrown  out,  and  he  was  desirous  that  the  subject  should 
be  investigated,  they  said  it  was  wholly  unnecessary,  and 
wished  it  not  to  be  mentioned;  that  it  would  be  injurious 
to  the  concern,  and  that  there  was  no  imputation  whatever 
resting  upon  his  character. 

But  there  are  two  other  facts  which  are  mainly  insisted 
upon,  for  the  purpose  of  making  good  the  charge  against 
Mr.  Philip  Taylor;  and  one  of  those  circumstances  is  a 
conversation,  supposed  to  have  passed  between  him  and 
Mr.  Best  When  the  second  deputation  went  down,  in 
the  month  o{  April,  182C,  for  the  purpose  of  investigating 
the  accounts,  it  was  mentioned  to  Mr.  Philip  Taylor;  and 
it  is  supposed  that  a  conversation  took  place,  upon  that  oc- 
casion, between  Mr.  Philip  Taylor  and  Mr.  Best,  and  that 
the  result  was  this:  that  Mr.  Philip  Taylor  said,  "Ob, 
if  they  come,  I  shall  bow  them  out,  and  send  them  home 
as  wise  as  they  came."  That  is  one  of  the  charges. 
There  is  another  charge,  namely,  that  Mr.  Harrison,  after 
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investigating  the  accounts  of  the  wages,  drew  out  a  state-         1832. 
ment,  and  exhibited  that  statement  to  Mr.  Philip  Taylor; 
it  is  the  paper  marked  J.  H.  4;  and  that  the  wages  there 
differ  widely  from  the  amounts  stated  in  the  original  pa- 
pers.    That  this  was  notice,  therefore,  to  Mr.  Philip  Tay- 
lor of  the  imposition  that  had  been  practised,  and  that  he 
ought  to  have  communicated  that  to  the  directors;   but 
that  he  did  not  do  so.     Those  are  the  two  main  charges; 
they  are  brought  forward  distinctly,  as  specific  charges, 
against  Mr.  Philip  Taylor,  but  neither  of  them  is  men- 
tioned in  the  bill :  and  if  they  were  intended  to  have  been 
brought  forward  in  the  prominent  manner  in  which  they 
have  been    brought  forward,  I  think,  in  fairness,  they 
ought  to  have  been  introduced  in   the  bill,  in  order  that 
they  might  be  met  and  explained  by  the  answer  of  Mr. 
Philip  Taylor,     But  now,  as  to  the  first  of  them,  I  con- 
fess, I  am  incredulous  with  respect  to  the  correctness  of 
the  recollection  of  Mr.  Best,  and  for  a  reason  which  I 
will  state:  the  balance  sheet, as  it  is  called,  or  the  quarter- 
ly account,  had  been,  after  the  report  of  the  month  of 
March,  submitted,  in  London,  to  the  examination  of  Mr. 
Smith,  the  accountant,  and  he  had  discovered  the  falla- 
cious manner  in  which  that  account  was  made  out.     That 
was  known  to  Mr.  Philip  Taylor;  and  it  was  known  that, 
in  consequence  of  the  discoveries  that  were  made  upoh 
that  examination,  the  accountant  was  going  down  for  the 
purpose  of  pursuing  those  investigations  at  Corngreaves, 
not  alone,  but  in  company  with  some  of  the  directors,  Mr. 
Morris  and  Mr.  Logan,  I   think.     It  was  quite   impos- 
sible, under  such  circumstances,  that  Mr.  Philip  Tay- 
lor could  suppose  that  he   could   prevent   that  investi- 
gation  going  on,  or  that   he  could  dismiss  them  with  a 
bow,  and  send  them  home  as  wise  as  they  came.      It  is 
quite  irreconcilable  with  the  nature  of  things,  and  the 
state  of  the  Company.    A  misrepresentation,  to  a  great 
extent,  had  been  discovered;  it  was  obvious,  therefore, 
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1832.  that  it  must  be  pursued^  and  nothing  of  that  description 
could  prevent  it.  Besides,  it  appears  by  the  correspon- 
dence,  and  the  letters  of  Mr.  PhiUp  Taylor^  that  he 
strongly  urged  an  investigation  of  the  accounts,  and  that 
he  did  this  over  and  over  again.  All  this  brings  me  to  the 
conclusion,  that  there  has  been  some  mistake  or  misap- 
prehension^ on  the  part  of  Mr.  Best^  with  respect  to  this 
conversation,  a  conversation  that  may  have  passed  with 
reference  to  other  times,  and  other  persons;  but  I  cannot 
think  that  it  could  have  passed  with  reference  to  that  par- 
ticular measure  to  which  it  is  applied  by  Mr.  Best.  I  con- 
fess, therefore,  that  I  cannot  found  upon  it  a  charge  against 
Mr.  Philip  Taylor. 

Then,  as  to  the  paper,  J.  H.  4,  it  appears,  that  Mr. 
Harrison  examined  the  books.  He  examined  them  at 
great  length,  and  with  minuteness,  from  the  12th  of  Oc' 
tober  to  the  19th  of  November ^  and  he  made  out  this  state- 
ment; and,  undoubtedly,  the  wages  in  that  statement  do 
not  correspond  with  the  statement  contained  in  the  papers 
which  form  the  basis  of  the  contract ;  but  there  is  no  evi« 
dence  to  shew  that  any  copy  of  this  paper  was  given  to 
Mr.  Philip  Taylor.  It  is  not  sworn  by  Mr.  Harrison  that 
any  copy  of  the  paper  was  given  to  Mr.  Philip  Taylor. 
I  think  if  he  had  delivered  a  copy  to  Mr.  Philip  Taylor^ 
he  could  not  have  failed  to  have  recollected  it,  especially 
if  he  had  delivered  it  to  him  for  the  deliberate  purpose  of 
giving  him  this  information,  and  that  it  might  be  commu- 
nicated to  the  directors. 

Again,  what  was  the  impression  made  upon  the  mind  of 
Mr.  Harrison  with  respect  to  the  statement  which  he  re- 
ceived, for  he  was  present  at  the  investigation  in  the  room 
with  the  deputation:  he  was  a  party  acting  in  the  trans- 
action. Did  it  strike  him  at  once,  when  he  made  out  this 
account,  that  it  was  a  proof  of  the  incorrect  representations 
that  had  been  made  to  him  by  the  authority  of  Mr.  Attwood? 
If  it  had  dune  so  it  seems  to  roe  almost  impossible  that  it 
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should  not  have  formed  the  subject  of  communication  and  lBd2. 
conversation  with  Mr.  Philip  Taylor ^  and  a  conversation 
of  so  marked  a  character^  as  to  have  rendered  it  impossible 
that  it  could  have  been  misapprehended ;  and  yet  I  do 
not  find,  in  the  evidence  of  Mr.  Harrison^  that  he  states 
any  thing  as  to  what  passed  between  him  and  Mr.  Philip 
Taylor  at  the  time  when  this  communication  was  made ; 
nor  is  there  any  evidence  to  shew  that  the  impression  upon 
the  mind  of  Mr.  Harrison^  who  made  out  this  account^ 
was,  that  it  impugned  the  statements  that  had  been  made 
by  Mr.  Aitwood  to  the  deputation.  It  was  an  account  of 
wages  at  different  periods.  The  works  had  been  in  a  state 
of  disorder  with  respect  to  the  wages,  as  I  find  by  the 
evidence  of  Mt.  Philip  Taylor:  things  were  in  a  very  dis- 
organized state ;  and  it  was  difficult  at  once,  therefore,  to 
come  to  a  conclusion,  because  those  wages  differed  from 
the  wages  which  had  been  represented  at  an  early  period  in 
the  month  of  June;  that  therefore  the  statements  which  had 
been  made  were  fraudulent  statements. 

In  addition  to  this,  we  are  to  take  into  account  the  par- 
ticular occupation  of  Mr,  Philip  Taylor,  Mr.  Philip 
Taylor  had  nothing  to  do  with  the  accounts,  he  was  de- 
sired not  to  interfere  with  them,  they  were  under  the  de- 
partment of  Mr.  Edwards  and  other  persons.  He  was 
employed  in  superintending  the  active  part  of  the  busi- 
ness, giving  directions  for  new  works,  superintending 
the  workmen,  giving  interviews  to  persons  who  called 
upon  business,  and  corresponding  with  the  directors ;  and 
his  whole  time  was  so  occupied  that  it  is  not  surprising  if 
a  communication  of  this  kind  had  been  made  under  cir- 
cumstances  not  calculated  to  impress  it  upon  his  mind, 
that  he  might  have  omitted  to  communicate  it  to  the  direc- 
tors without  any  improper  or  sinister  design. 

Add  to  this,  that,  according  to  my  recollection,  two  of 
the  directors  were  down  there  about  the  time,  or  about 
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1832.  the  25th  of  November  f  and  if  Mr.  Harrison  had  been  im- 
pressed with  the  contents  of  these  papers,  as  impugning 
the  statement  contained  in  the  twelve  papers,  he  would 
have  communicated  it,  no  doubt,  to  the  directors  upon  the 
spot.  This  is  no  evidence  that  he  made  any  such  com- 
munication; and,  therefore,  I  am  led  to  the  conclusion, 
that  the  impression  was  not  made  at  the  time  upon  the 
mind  of  Mr.  Harrison.  If  that  impression  were  not  made 
at  the  time  upon  the  mind  of  Mr.  Harrison^  why  should  it 
have  been  made  upon  the  mind  of  Mr.  Philip  Taylor?  I 
think,  therefore,  considering  that  these  two  charges  are  not 
contained  in  the  bill,  and  considering  the  circumstances 
to  which  I  have  adverted,  there  is  not  sufficient  in  them  to 
lead  me  to  the  conclusion,  that  Mr.  Philip  Taylor  was 
acting  in  any  fraudulent  concert  with  Mr.  AliwoocL 

But  then  it  is  said,  that  he  represented  the  profits  of  the 
quarter  to  be  8,000/.,  making  an  annual  profit  of  about 
30,000/.  a  year,  and  he  is  made  responsible  for  the  quar- 
terly account,  the  account  which  he  signed.  Now  it  was 
not  his  business  to  make  out  that  account :  the  accounts 
were  not  made  out  by  him ;  they  were  made  out  by  Mr. 
Edwards,  with  the  assistance  of  Mr.  Harrison,  It  is  true 
that  Mr,  Harrison  says,  they  were  revised  by  Mr.  PhiUp 
Taylor;  but  it  does  not  appear  to  what  extent  his  attention 
was  directed  to  them.  These  accounts  were  made  out  in 
such  a  way  as  to  impose  upon  Mr.  Harrison,  They  were 
made  out  in  such  a  way  as  to  impose,  in  the  first  instance, 
upon  the  directors,  who  were  men  of  business,  commercial 
men :  they  did  not  see  the  fallacious  manner  in  which  they 
were  made  out,  and  the  fallacious  principle  upon  which 
they  were  founded.  Why,  then,  should  that  have  been  dis- 
covered by  Mr.  Philip  Taylor?  It  appears  to  me,  accord- 
ing to  all  the  probabilities  of  the  case,  that  Mr.  Philip 
Taylor  adopted  what  was  stated  to  him  by  Mr,  Edwards, 
without  much  consideration;  and  that  the  inference  at- 
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tempted  to  be  drawn,  unfavourable  to  Mr.  Philip  Tat/lor,  1832. 
from  the  statement  with  respect  to  the  quarterly  accounts,  small 
is  unfounded^  ^^ 

A  question  may  arise,  and  it  is  a  different  question,  so 
far  as  relates  to  Mr.  Attwood,  When  those  advances  of 
money  were  made,  Mr.  Philip  Taylor  had  no  reason  to 
expect  that  this  controversy  would  arise.  When  these 
accommodations  were  offered,  he  had  no  ground  for  en- 
tertaining any  such  opinions.  But  if  those  mis-statements 
were  such  as  I  have  represented  them  to  be,  and  as  the 
evidence  has  proved  them  to  my  mind,  they  must  have 
been  known  to  Mr.  Attwood;  and  certainly  it  was  very  in- 
correct in  Mr.  Attwood  himself,  under  such  circumstances, 
to  endeavour,  by  pecuniary  accommodation,  to  entangle 
the  superintend  ant  of  the  works,  the  only  member  of  the 
Company  who  was  placed  in  a  situation  Ukely  to  detect  the 
errors  in  the  statements  which  Mr.  Attwood  had  made. 
And  this  connects  it  with  another  part  of  the  case,  with 
respect  to  the  conduct  of  Mr.  Attwood;  I  mean  that  part 
of  the  case  which  relates  to  Mr.  Edwards.  He  recom- 
mended Mr.  Edwards  as  a  clerk  or  agent  to  the  Company. 
He  does  not  deny  this  in  his  answer:  he  denies  the  parti- 
cular character  of  cashier ;  but  he  does  not  deny  that  he 
recommended  him  as  a  clerk  to  the  Company.  Yet  we 
find,  according  to  the  testimony  of  the  witnesses,  that  he 
entertained  the  worst  possible  opinion  of  Mr.  Edwards; 
that  he  stated,  over  and  over  again,  that  be  thought  he 
was  robbing  him;  that  he  thought  he  was  a  man  upon 
whose  word  no  reliance  could  be  placed;  that  he  had  a 
lamentable  propensity  to  lying,  and  that  he  was  desirous 
of  getting  rid  of  him ;  but  that  he  could  not  disentangle 
himself  from  the  connection  for  particular  reasons,  which 
were  not  explained.  I  think,  under  such  circumstances, 
it  was  not  very  correct  conduct  on  the  part  of  Mr.  Attwood 
to  have  recommended  him  to  so  confidential  a  situation  as 
that  which  Mr.  Edwards  held  in  this  concern ;  and  it  is 
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1832.  remarkable,  that,  notwithstanding  the  character  which 
Small  *^®  S^^^  of  Mr.  Edwards,  during  the  time  that  Mr.  Ed- 
wards was  acting  as  the  accountant  for  and  clerk  in  the 
concern,  a  continued  communication  was  kept  up  between 
him  and  Mr.  Atttoood  in  the  house  of  Mr.  Taylor.  Up- 
on the  whole,  as  far  as  relates  to  the  case  as  against  Mr. 
Philip  Taylor,  I  am  of  opinion,  that  it  is  not  established. 
It  is  not  estabUshed  to  my  satisfaction;  it  depends  upon 
evidence,  which,  in  some  particulars,  I  think  has  been  mis- 
apprehended ;  and  I  think  strained  inferences  have  been 
drawn  on  the  part  of  the  plaintiffs  from  other  parts  of  the 
conduct  of  Mr.  Philip  Taylor. 

Having  disposed,  then,  of  this  point,  the  only  remaining 
question  to  be  considered  is,  how  far  the  acts  of  confimu- 
tion,on  the  part  of  the  Company,  of  these  contracts,  deprive 
the  plaiptifFs  of  the  right  to  institute  this  suit.  Supposing 
that  immediately  after  the  9th  of  November,  when  they 
were  put  into  possession  of  this  property,  they  bad  a  right 
to  have  interposed,  and  have  said,  we  have  been  deceived 
with  respect  to  it — have  the  circumstances,  which  have 
taken  place  since  that  period,  been  such  as  to  deprive  them 
of  that  right?  The  argument  on  the  part  of  the  defen- 
dant Attwood  is,  that  Mr.  Philip  Taylor  was  their  agent: 
Mr.  Philip  Taylor  was  upon  the  spot,  and  had  been  there 
as  early  as  the  25th  of  September,  and  had  continued 
down  to  the  month  of  October,  with  the  exception  of 
a  very  few  daysf  that  afterwards  he  was  put  in  pos- 
session upon  the  9th  of  November,  and  remained  in  pos- 
session from  the  9th  of  November,  superintending  the 
works,  down  to  the  period  when  this  suit  was  first  insti- 
tuted. It  is  said,  that  he  must  have  known  of  these  mis- 
representations; that  he  had  ample  opportunity  of  know- 
ing every  particular  connected  with  the  works;  and  that  if 
he  had  every  opportunity  of  knowing  all  the  particulars 
connected  with  the  works,  he  was  himself,  also,  one  of  the 
partners  in  the  concern;  that  it  is  too  late  now  to  wait  the 
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chance  of  events  for  a  period  of  six  weeks,  to  lie  by  during  ^^^2. 
the  whole  of  that  time,  and  then,  at  the  expiration  of  that  small 
period,  to  turn  round  and  say — We  must  have  these  con« 
tracts  vacated  on  account  of  the  false  representations  upon 
which  they  are  founded. 

Now,  first,  with  respect  to  the  fault,  I  have  already  stated 
that  I  should  advert  to  that  subject  again. — I  pronounce  no 
opinion  as  to  whether  or  not  the  evidence  was  such  as 
would  have  justified  me,  if  the  case  had  depended  upon 
the  fault  alone,  upon  that  ground  to  have  set  aside  the 
contract.  I  do  not  think  it  necessary  to  do  so.  I  think 
that  immediately  after  Mr.  Philip  Taylor  took  possession, 
as  the  agent  of  the  Company,  as  a  partner  of  the  con* 
cem,  he  must  have  known  of  the  circumstances  connected 
with  the  fault.  All  the  workmen,  or  nearly  all  the  work- 
men, were  continued.  Every  thing  that  was  known  to  Mr. 
Aitwood  must  have  been  known  to  Mr.  Philip  Taylor,  of 
necessity,  immediately  after  he  took  possession.  It  is  quite 
clear,  from  what  passed  between  Mr.  Philip  Taylor  and 
Mr.  Fowler  in  the  month  of  January y  that  he  knew  of  this 
fault.  I  think,  under  those  circumstances,  supposing  Mr. 
Philip  Taylor  to  be  the  fair  and  honest  agent  of  the  Com- 
pany, it  is  too  late  now,  at  the  expiration  of  six  months, 
to  turn  round  and  say,  upon  that  ground,  that  this  bill 
might  be  filed  for  the  purpose  of  setting  aside  the  contract: 
I  think  the  parties  should  have  come  earlier.  I  think  Mr. 
Philip  Taylor  knew  all  that  Mr.  Aitwood  knew  at  a  very 
early  period;  and  I  think,  therefore,  that  it  is  not  a  ground 
upon  which  I  should  have  felt  myself  justified  in  vacating 
these  contracts. 

Having  disposed  of  this  point,  we  come  to  other  parts  of 
the  case.  Upon  the  25th  of  September ,  Mr.  Philip  Taylor 
was  upon  the  spot.  There  is  evidence  to  shew,  that  he  had 
an  opportunity  of  inspecting  the  books  in  the  counting- 
house;  and  that  he  actually  availed  himself  of  that  oppor- 
tunity, and  did  inspect  them;  but  to  what  extent  that  in- 
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^^32n^      spection  was  carried  does  not  appear,  ndr  is  it  likely  that 
it  was  carried  on  in  such  a  way  as  to  have  led  to  any  clear 
or  satisfactory  information  with  respect  to  the  subjectiy 
that  are  matters  of  controversy  in  this  suit     It  would  have 
required  a  close  and  minute  investigation  of  a  Tery  differ* 
ent  description  from  that  spoken  to  by  the  witnesses,  to 
have  enabled  Mr.  Philip  Taylor  to  have  arrived  at  any 
such  information,  from  the  accounts  that  were  produced 
to  him.    There  is  no  reason  to  believe  that  he  ever  saw 
the  stock-papers.    Wliat,  then,  afterwards  took  place! 
On    the  9th  of  November^   when  he   took '  possessioDi 
what  did  i/lr.  Altwood  do?    Every  book  was  removed* 
Mr.  A  twood  had  a  right  to  do  so;  they  were  removed 
with  the  utmost  possible  anxiety,  not  only  ev^ery  book 
that  was   exhibited  in    the  counting-houae,    but  every 
fragment  that  might   be   made  use  of  ios   evidence  a* 
gainst  him,  as  to  the  former  state  of  the  works.     A  wit- 
ness, I  think  of  the  name  of  Horton,  was  asked  by  Mr. 
Atttooodf  in  the  course  of  conversation,  whether  he  had 
any  books  belonging  to  the  works,  he  said,  '^  No;  I  have 
a  private  memorandum  book  of  my  own.*'     Mr.  Atiwood 
required  to  see  it;  and  it  was  retained  by  Mr.  Aiiwooi 
He  said^  ''  Have  you  no  other  papers  or  documents?^ 
"  Yes,"  said  he,  "  I  have  two  other  papers  upon  which  I 
have  made  memorandums."     ''  Give  them  to  me,*'  said  Mr. 
Jttwood.     Mr.  Horton  brought  them,  and  he  took  pos- 
session of  them.     I  mention  this,  to  shew  that  there  was  a 
complete  clearing  out,  if  I  may  so  express  myself,  at  the 
time,  of  every  thing  that  could  give  information  as  to  the 
former  state  of  the  works.     Therefore,  Mr.  Philip  Taylor^ 
being  there  in  possession  as  the  superintendant,  bad  no 
opportunity,  even  if  he  had  time  for  such  investigation,  to 
inspect  and  to  examine  the  books,  for  the  purpose  of  see- 
ing whether,  upon  such  examination,  the  statements  made 
by  Mr.  AUwood  had  or  had  not  been  correct. 

But  while  Mr.  Philip  Taylor  continued  to  superintend 
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•the  works,  what  was  the  nature  pf  his  business?  1  haviB  1832. 
already  described  that  he  did  not  keep  the  accounts:  he 
pursued  the  active  part  of  the  business;  directed  new 
works,  and  alteration  of  old  works;  superintended  the  work* 
men;  received  persons  coming  upon  business;  carried  on  a 
very  extensive  and  voluminous  correspondence  with  the 
directors:  his  time  was  wholly  occupied.  It  does  not  ap- 
pear, therefore,  that  he  had  any  opportunity,  or  that  he 
had  any  knowledge  whatever  of  any  particular  facts,  upon 
which  he  could  build  the  conclusion,  that  deception  had 
been  practi:>ed  upon  him.  It  is  true,  that,  in  the  progress 
of  time,  in  the  course  of  about  five  or  six  weeks  after  they 
had  been  put  into  possession,  the  directors  discovered  that 
the  profits  were  not  such  as  they  had  been  taught  to  ex* 
.pect  by  the  deductions  from  the  statements  they  had  re- 
ceived ;  and  Mr.  Small  wrote,  upon  the  22nd  of  December, 
a  private  and  confidential  letter,  of  great  length,  to  Mr. 
,  Philip  Taylor^  upon  the  subject.  It  appears,  from  Mr. 
J^hilip  Taylors  answer,  that  he  entertained  the  same  feel- 
ing; but  that  neither  of  them  knew  to  what  the  deductions 
were  to  be  referred.  No  investigation  had  taken  place; 
Mr.  Philip  Taylor  said,  '^  Let  us  wait  and  see  what  the 
quarterly  account  is."  The  quarterly  account  was  made,  and 
produced  by  Mr.  Edwards;  and,  upon  the  face  of  that,  they 
all  supposed  there  was  a  profit  of  8000/.  upon  that  quar- 
terly account.  The  report  in  the  month  of  March  was 
framed  by  Mr.  Philip  Taylor^  and  the  profits  were  stated 
to  be  about  30,000/.  a  year.  They  were  a  little  relieved 
at  that  moment;  but  it  occurred  to  some  of  them  that  it 
would  be  better  to  have  that  account  investigated.  Mr. 
Smith  investigated  the  account;  it  was  very  shortly  cut 
down  from  30,000/1  to  4,000/.,  and  has  since,  by  the  tes- 
timony of  the  witnesses,  been  cut  down  to  1,800/.  Then, 
what  took  place  ?  A  deputation  was  sent  down  to  investi- 
gate the  account  still  further;  and  the  result  of  that  in- 
vestigation was,  that  they  found  they  had  been  deceived 
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1832.         in  the  representations  made  by^M r.  Aiiwood/  and  it  was 
detennined  immediately  to  institute  this  suit 

Now,  it  has  been  said^  that  indulgence  bad  from  time  to 
time,  with  respect  to  pecuniary  payment,  been  asked  of 
Mr.  Atttcood  by  the  British  Iron  Company.  That  is  true; 
but  the  last  application  of  the  kind  was  made  previously 
to  the  deputation  going  down,  to  which  I  have  referred. 
At  the  time  of  the  last  application,  although  it  was  known 
that  the  profits  of  the  concern  were  not  so  extensive  as 
they  had  anticipated ;  that  they  fell  far  short  of  the  bril- 
liant expectations  which  they  had  formed ;  yet  they  bad  no 
distinct  knowledge  to  what  cause  it  was  to  be  ascribed, 
and  they  therefore  could  not  act  upon  it  in  their  trans- 
actions with  Mr.  Attwood.  They  acted  with  respect  to 
Mr.  Attwood,  and  with  regard  to  the  property,  as  if  the 
transaction  had  been  a  fair  one ;  but  the  moment  the  in- 
vestigation had  taken  such  a  shape  as  to  get  something 
tangible  upon  which  they  could  proceed,  from  that  mo- 
ment they  stayed  their  hands,  and  they  determined  to  in- 
stitute these  proceedings.  It  does  not  appear  to  me, 
therefore,  upon  the  whole,  that  there  has  been  any  such 
confirmation,  arising  out  of  the  conduct  of  Mr.  Piilip 
Taylor,  or  arising  out  of  the  conduct  of  the  directors,  as 
to  deprive  the  Company  of  a  right  to  institute  this  suit, 
supposing  they  could  have  originally  instituted  it,  upon 
the  ground  of  the  inaccuracy  of  the  representations  that 
were  made. 

It  has  also  been  said,  that  great  alteration  has  taken  place 
in  the  property;  that  the  trees  have  been  cut  down,  and  the 
surface  has  been  altered;  but  all  this  was  in  the  natural 
exercise  of  the  rights  of  the  supposed  owner  of  the  pro- 
perty. There  is  no  suggestion,  at  least  no  suggestion  that 
satisfies  me  in  point  of  evidence,  that  they  have  not  acted 
fairly  in  the  management  of  the  property:  the  whole  was 
incident  to  the  act  done  by  Mr.  Attwood;  they  were  put 
into  possession  as  owners;  and  they  conducted  themselves 
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as  owners  till  they  discovered  ^  as  they  thought,  that  they 
had  been  imposed  upon ;  and  they  then  stayed  their  hands, 
and  instituted  this  suit.  I  am  bound,  then,  to  say,  upon 
the  whole,  that  1  am  satisfied  that  there  were  misrepre- 
sentations of  material  facts,  knowingly  made  by  Mr.  Att-^ 
wood,  with  respect  to  those  circumstances  which  were  the 
bases  of  these  agreements.  That  being  so,  it  is  clear  that 
these  agreements  cannot  stand ;  that  the  Court  ought  to 
vacate  them ;  and  that  nothing  that  has  been  since  done 
has  deprived  the  parties  of  their  right  to  institute  these 
proceedings.  With  respect  to  the  particular  form  of  the 
decree  that  I  shall  pronounce,  it  is  important  that  I  should 
draw  it  up  myself;  but  this  much  I  will  say,  that  the 
agreement  must  be  vacated ;  that  the  money  that  has  been 
paid  must  of  course  be  returned  with  interest;  and  that 
the  parties  who  have  been  in  possession  of  this  property 
must  account  for  the  profits  of  that  property;  of  course, 
in  that  account,  they  must  be  considered  as  having  held  that 
property  during  that  period  on  account  of  Mr.  Aitwood. 

With  respect  to  the  costs,  1  am  of  opinion  that  Mr. 
Attwood  must  pay  the  costs ;  that  the  bill  must  be  dismiss- 
ed so  far  as  relates  to  Mr.  Philip  Taylor ^  with  costs :  I 
am  of  opinion  also,  that  Mr.  James  and  Mr.  Edwards 
should  pay  their  costs.  The  costs  of  the  suit  are  to  be 
paid  by  these  three  defendants. 


1832. 


2Vw.l7,20. 
After   the  judgment  had  been  pronounced,   and   in  on  the  tale  of 
November,  1832,  the  plaintiffs  filed   their  supplemental  ^^Jjj^"''^"" 

200,000/.,  part 
of  the  purchase-money,  wai  paid  to  the  vendor  in  Bank  of  England  notes.  The  same  notes  were  deli- 
vered by  the  vendor  to  his  stock-broker,  by  whom  they  were  paid  into  his  (the  stock- broker's)  bank- 
ers. On  the  same  day  the  stock-broker  purchased  a  sum  of  192,766/.  85.  9c/.  New  AL  per  cent. 
Bank  Anniuties,  in  the  name  of  the  vendor,  and  the  purchase-money  for  such  stock  was  paid  by  the 
cheque  of  the  stock-broker  on  his  bankers.  The  stock  remained  in  the  name  of  the  vendor,  and 
under  his  control,  for  some  years,  when,  pending  a  suit  for  setting  aside  the  sale  of  the  iron-works, 
on  the  ground  of  misrepresentation,  the  vendor  transferred  the  stock  into  the  name  of  his  mother. 
The  sale  of  the  iron-works  being  rescinded,  on  the  ground  of  misrepresentation  by  the  vendor,  au 
injunction  was  granted  to  restrain  the  transfer  of  the  stock. 

When  a  contract  is  rescinded  for  fraud  or  misrepresentation,  it  is  the  same  as  if  no  contract  had 
ever  existed,  and  the  parties  are  restored  to  the  situation  in  which  they  were  before  the  contract, 
as  nearly  as  possible. 
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1832.         bill  against  the  defendants,  John  Atitvood  and   Phcehe- 
Small        Attwood,  his  mother,  and  the  defendant  John  Taylor^ 
■    Attwqqq,      stating  the  proceedings  in  the  original  suit,  and  that  the 

200,000/.  were  paid  by  the  plaintiifs  Small  and  Shears, 
and  the  defendant  John  Taylor,  to  the  defendant  John 
Aiiwood,  on  the  4th  day  of  November,  1825;  but  that 
the  twenty-five  Exchequer  Bills  for  1000/.  each  were 
not,  as  in  the  pleadings  stated,  delivered  over  to  thede* 
fendant  John  Atiwood,  on  the  4th  of  November,  18^, 
but  were  in  fact  delivered  over  to  the  plaintifTs  Small 
and  Shears,  and  the  defendant  John  Taylor,  by  Messrs.. 
Hoare,  Barnett,  S^  Co,;  and  that  the  defendant  Johm 
Taylor,  thereupon,  and  on  the  4th  of  November,  18^, 
and  at  the  time  of  paying  the  sum  of  200,000/.  in  lieu 
of  the  twenty-five  Exchequer  Bills,  and  the  interest  doe 
thereon,  paid  to  the  defendant  Attwood,  the  sum  of  2d,O00A, 
and  the  further  sum  of  302/.  \s.  for  interest  thereon. 

The  supplemental  bill  stated  that  the  three  several 
sums  of  200,000/.,  25.000/.,  and  302/.  1^.,  makmg  together 
225,302/.  1^.,  were  paid  to  the  defendant  John  Attwood, 
by  three  several  cheques,  bearing  date  respectively  the 
said  4th  of  November,  1825,  one  of  such  cheques  being 
drawn  by  the  plaintiffs.  Small  and  Shears,  upon  the  cash- 
iers  of  the  Bank  of  England,  in  favour  of  the  defendant 
John  Atiwood,  or  bearer,  for  195,000/.;  one  other  of  such 
cheques  being  drawn  by  the  same  plaintifiTs  upon  Sir  Pe- 
ter  Pole  Sf  Co.  in  favour  of  the  defendant  ./bAii  Atiwood,  or 
bearer,  for  15,000/./  and  the  third  of  such  cheques  being 
drawn  by  the  same  plaintiffs  upon  Messrs.  Hoare,  Bamett 
^  Co,,  in  favour  of  the  defendant  John  Attwood,  or  bear- 
er, for  15,302/.  1*. 

The  supplemental  bill  further  stated  that  the  cheque 
for  1U5,000/.  was  paid  to  the  defendant  John  Atiwood,  in 
notes  of  the  Governor  and  Company  of  the  Bank  of  Eng-- 
land,  the  dates,  numbers,  and  amount  of  which,  were  spe- 
cified in  the  supplemental  bill ;  and  that,  at  the  time  the 
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defendant  Atiwood  received  the  amount  of  the  last-men- 
tioned cheque,  he,  in  conformity  with  the  practice  of  the 
Bank,  indorsed  his  name  on  the  back  of  the  cheque,  as 
the  person  by  whom  the  cheque  was  presented  for  pay- 
ment. That  the  cheque  for  15000/.  on  Sir  Petei*  Pole  % 
Co,  was  also  paid  to  the  defendant  John  Atiwood  in  notes 
of  the  Governor  and  Company  of  the  Bank  of  England, 
the  dates^  numbers,  and  amount  of  which  were  in  like  man- 
ner specified  in  the  supplemental  bill;  and  the  defendant, 
John  Ailtcood,  paid  the  notes  received  for  such  cheques 
into  the  banking-house  of  Messrs.  Hammersley  %  Co. 

The  supplemental  bill  further  stated,  that  on  or  about 
the  8th  oi  November,  1825,  the  defendant,  JohnAttwoodi 
or  his  bankers,  Messrs.  Hammersleys  ^  Co,,  by  Messrs. 
Andrews,  Parker  ^  ScruUon,  of  the  Stock  Exchange,  laid 
out  and  invested  200,000/.  in  the  purchase  of  various  sums 
of  New  4/.  per  cent.  Annuities,  which,  according  to  the 
market  price  of  the  day,  deducting  brokerage,  amounted 
in  the  whole  to  the  exact  sum  of  192,766/.  8«.  9d.  New  4/. 
per  c^;t/.  Annuities;  and  on  the  said  8th  of  November ^ 
1825,  several  sums  of  stock,  amounting  together  to  102,766/. 
8«.  9</.  New  4/.  per  cent.  Bank  Annuities,  were  transferred 
by  the  several  persons  from  whom  the  same  had  been  pur- 
chased, into  the  name  of  the  defendant,  John  Atiwood* 
That,  for  the  purpose  of  making  the  purchase  of  the  said 
Bank  Annuities,  the  sum  of  200,000/.  was  paid  by  Messrs. 
Hammersley  8f  Co.,  the  bankers  of  the  defendant  John 
Atiwood,  to  the  said  Messrs.  Andrews,  Parher  Sf  Scruiion, 
and  which  sum  of  200,000/.  was  paid  and  made  up  by  and 
with  the  bank  notes  received  by  the  defendant  John  Ait' 
wood,  as  aforesaid^  in  the  manner  in  the  supplemental  bill 
mentioned  and  specified  (a).     The  supplemental  bill  stated 

(a)  The  bill  identified,  by  dates,  Atiwood,  for  the  cheques,  and  sub* 

numbers,  and  amount,  the  notes  sequently  paid  by  him  to  Messrs. 

traced  to  the  stock-broker,  with  Hammtrtleys. 
Uiose  received  by  the  defendant  /. 
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that  the  192,766/.  Ss.  9d.  New  Ai.per  cent.  Annaities  con- 
tinued to  stand  in  the  name  of  the  defendant,  John  AU- 
wood,  until  the  conversion  thereof,  under  the  Act  of  Par- 
liament, into  192,766/.  Ss.  9d.  New  31.  lOs.per  ceni.  Bank 
Annuities;  and  that,  after  such  conversion,  the  192^766/. 
8s.  9d.  New  31.  \Os,per  cent.  Bank  Annuities  contuiued  to 
stand  in  the  name  of  the  defendant  John  Aitwood,  until 
on  or  about  the  20th  of  Augmt^  1831 »  when  the  whole  of 
such  stock  was  transferred  by  the  defendant,  John  Att* 
wood,  into  the  name  of  his  mother^  the  defendant  Pkosbe 
Atiwood;  and  that  the  same  had,  ever  since  such  transfer, 
remained  standing  in  the  name  of  the  defendant  Pkwbe 
Atiwood;  that  John  Attwood,  on  the  6th  o(  December, 
1825,  executed  a  power  of  attorney  for  acceptance  and  di< 
vidends  to  Messrs.  Hammersley,  who,  under  and  by  virtue 
of  such  power,  from  time  to  time  received  the  dividends 
on  the  said  sum  of  1 92,766/.  8s.  9d.  New  44.  per  cent. 
Bank  Annuities,  until  such  conversion  thereof,  and  until 
the  transfer  thereof  into  the  name  of  the  defendant,  Phahe 
Attwood,  for  the  use  and  benefit  of  the  defendant,  Johm 
Attwood;  and  that  shortly  after  the  last-mentioned  trans- 
fer, viz.  on  or  about  the  28th  oi  December,  1831^  the  de- 
fendant  Phoebe  Atiwood,  executed  a  power  of  attorney  to 
the  defendant  John  Attwood,  whereby  the  defendant  John 
Attwood  was  authorized  and  empowered  to  receive  the  di- 
vidends of  such  sum  of  192,766/.  8s.  9d.  New  3L  lOs.  per 
cent.  Bank  Annuities ;  and  that,  accordingly,  the  defen- 
dant John  Atiwood,  under  the  authority  of  that  power  of 
attorney,  received  the  half-yearly  dividends  which  became 
due  on  the  said  last-mentioned  stock,  on  the  5th  of  Jamt^ 
art/,  1832. 

That  on  the  28th  oiJuly,  1832,  the  power  of  attorney 
to  the  defendant  John  Atiwood  was  revoked;  and  the  de- 
fendant Ptoi^^//t^oo(/ thereupon  made  and  executed  ano- 
ther power  of  attorney  to  Jonas  Smith  Wells  the  younger; 
and  Jonas  Smith  fVells  the  younger  had,  accordingly,  ua-. 
der  the  authority  of  the  last-mentioned  power  of  attorney, 
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received  the  half-yearly  dividends,  which  became  due  in  1832. 
respect  of  the  said  stock,  on  the  5th  of  July  then  last. 
The  supplemental  bill  alleged,  that  the  said  sum  of 
192,766/.  8«.  9d!.  New  3/1  10^..  per  cent  Bank  Annuities, 
was  transferred  into  the  name  of  the  defendant  Phoebe 
Attwoody  as  a  trustee  for  the  said  defendant  John  Atiwood; 
and  that  the  defendant  Phoebe  Aitwood  had  not  any  bene* 
ficial  interest  therein,  or  in  any  part  thereof;  and  that  the 
defendant  John  Atiwood  received  the  dividends  under  the 
power  of  attorney  of  the  28th  oi  December,  1831,  for  his 
own  use  and  benefit;  and  that  Jonas  Smith  Wells,  the 
younger,  since  the  execution  of  the  power  of  attorney  to 
him,  had  received  the  dividends,  on  account  and  for  the 
use  of  the  defendant  John  Attwood. 

The  bill  further  stated,  that  the  several  sums  of  money 
paid  by  the  plaintiffs  to  the  defendant  John  Attwood,  on 
account  of  the  said  purchase*money  and  interest,  amount- 
ed together  to  the  sum  of  265,9271.  Is.,  exclusive  of  cer- 
tain payments  which  were  made  by  the  plaintiffs  to 
the  defendant  John  Attwood,  in  pursuance  of  the  several 
contracts  for  stock  and  other  matters.  That  the  iron- 
works, mines,  and  collieries,  did  not  exceed  100,000/. 
in  value ;  and  the  defendant  John  Attwood  had  not  any 
funds  or  property,  exclusive  of  the  said  iron-works,  mines, 
and  collieries,  and  the  said  192,766/.  8s.  9c/.  New  3/. 
10s.  per  cent.  Bank  Annuities,  wherewith  to  repay  to  the 
British  Iron  Company  the  monies  so  as  aforesaid  owing 
by  him  to  them. 

The  supplemental  bill  prayed  a  declaration,  that  the  plain- 
tiffs (without  prejudice  to  their  lien  upon  the  said  iron-works, 
mines,  collieries,  and  other  property  for  securing  the  pay- 
ment of  the  monies  due  to  the  Company  from  the  defendant 
John  Attwood),  were  entitled  to  the  said  sum  of  192,766/. 
8s.  9d.  New  3/.  lOs.  per  cent.  Bank  Annuities,  and  the 
future  dividends  thereon;  or  to  a  lien  upon  the  same  an- 
nuities and  dividends,  for  securing  to  them  the  repayment 
by  the  defendant  John  Attwood  of  the  monies  owing  by 
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bhn  to  the  said  partnership  or  Company;  and,  for  th^ 
like  purpose,  entitled  to  a  lien  upon  all  other  securities  or 
investments,  in  which  the  other  monies  paid  to  the  defen- 
dant John  Attwood  had  been  laid  out  or  invested;  and 
that  the  sum  of  192,766/.  8«.  ^d.  New  3/.  10^.  per  eeiU. 
Pank  Annuities,  and  the  future  dividends  thereon,  and 
the  other  securities  and  instruments  in  which  the  said 
John  Atiwood  had  laid  out  and  invested  the  monies  paid 
to  himas  afo  resaid,  might  be  applied  in  satisfaction  of  the 
aforesaid  demand  of  the  plaintiffs  on  behalf  of  the  said 
partnership  or  Company.  The  bill  also  prayed  an  in- 
junction to  restrain  the  defendants  from  transferring,  as: 
signing,  charging,  or  incumbering  the  said  192,766A  %s.  9d. 
New  3/.  \0s,  per  cent.  Bank  Annuities,  and  the  future  di* 
videndS.  thereof,  and  the  other  securities  and  investments, 
and  the  interest,  dividends,  rents,  profits,  and  other  pro- 
duce thereof,  and  a  receiver  of  the  dividends. 

A  motion  was  now  made  for  an  injunction,  according  to 
the  prayer  of  the  bill. 

The  motion  was  supported  by  the  following  affidavits. 
1.  An  affidavit  of  Mr.  Martineau,  the  solicitor  of  the 
plaintiffs,  verifying,  from  information  which  he  had  re- 
ceived, the  facts  stated  in  the  supplemental  bill,  with  re- 
ference to  the  payment  of  the  money,  and  the  investment 
of  it  in  stock.  The  affidavit  also  stated,  that  on  the  10th 
November,  the  deponent  applied  to  Mr.  Parker,  of  the 
firm  o{  Andrews,  Parker,  Sf  Scrutton,  for  information  of 
the  dates,  numbers,  amounts,  and  particulars  of  the  Bank 
notes  comprising  the  200,000/.  laid  out  by  that  firm  on 
the  8th  November,  1825,  in  the  192,766/.  8*.  9rf.  New  4i 
per  cent.  Bank  Annuities,  on  account  of  the  defendant 
John  Altwood;  and  also  to  make  an  affidavit  in  this 
cause  of  the  several  facts  and  circumstances  connected 
with  such  purchase;  and.  that,  on  that  occasion,  Mr. 
Parker,  in  the  presence  and  hearing  of  his  partner  Scrut^ 
ton,  (Mr.  Andrews  being  then  dead),  declined  to  give  any 
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itiformatioii,  or  make  any  affidavit  on  the  subject^  un-  1832. 
less  compelled  by  process  of  law  so  to  do.  The  affidavit 
also  stated  the  placing,  subsequently  to  the  decree,  of  a  dis" 
hringas  on  the  stock,  and  of  an  application  to  remove  that 
distringas.  It  also  stated  the  transfer,  in^il/arcA,  1831,  of 
above  50,000/.  New  41.  per  cent.  Bank  Annuities,  by  Mr. 
Aitwoodf  into  the  names  of  his  mother  and  sisters. 

S.  An  affidavit  of  a  clerk  in  the  Drawing-office  of  the 
Bank  of  England,  for  private  accounts;  and  of  a  clerk  in 
the  Bank  note  pay-office,  proving  the  accoimt  kept  by  the 
plaintiffs  with  the  Bank;  the  payment  of  the  cheque  for 
195,000/.  to  the  defendant  John  Attwood,  and  the  dates, 
numbers,  and  amounts  of  the  notes  given  in  payment. 

S.  An  affidavit  of  one  of  the  pay-clerks  in:  the  late 
banking  house  of  Pole  ^  Co.,  proving  the  account  kept 
by  the  plaintiffs  with  Sir  P.  Pole  ^  Co.,  and  the  payment 
of  the  cheque  for  15^000/.  to  the  defendant  John  Attwood, 
and  the  dates,  numbers^  and  amount  of  the^  notes  giveii 
in  payment. 

•  4.  An  affidavit  of  two  clerks  of  Messrs.  Hammersleys  Sf 
Co.  proving  the  opening  of  an  account  by  the  defendant 
John  Attwood,  on  the  5th  November,  1835;  the  payment 
on  that  day  into  Messrs.  Hammersleys'  by  the  defendant 
John  Attwood,  of  200,000/.,  in  the  notes  specified  in  the 
affidavit,  being  notes  of  the  dates,  numbers,  and  amounts 
mentioned  in  the  other  affidavits;  and  the  payment  on  the 
8th  November,  1825,  by  Messrs.  Hammersleys,  of  the  same 
bank  notes  to  Mr.  Andrews,  of  the  firm  of  Andrews,  Par- 
ier,  Sf  Scrulton,  for  the  purpose  of  being  invested  in 
stock,  on  account  of  the  defendant  John  Attwood;  and 
the  entry  on  the  9th  November,  1825,  in  a  book  kept  by 
Messrs.  Hammersleys,  of  the  purchase  by  Messrs.  Andrews 
%  Co.,  with  the  200,000/.  of  192,766/.  8*.  9d.  New  4/.  per 
cent.  Bank  Annuities. 

5.  An  affidavit  of  a  clerk  in  the  Investigator's-office  in 
the  Bank  of  England,  stating,  that  Mr.  Parker,  of  the 
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1832.  firm  of  Andrews^  Parker,  Sf  Scruiion,  had,  on  the  8th  Sep^ 
tember  then  last,  informed  him  that  certain  notes,  which 
had  been  paid  uito  the  Bank  of  England  (being  the  notes 
mentioned  in  the  other  affidavits),  had  been  received  bj 
him  on  account  of  the  defendant  John  Attwood;  and  that 
he  paid  them,  as  received,  to  his  (Mr.  Parkers)  bankers, 
Messrs.  Darrien  ^  Co.,  and  Iiad,  on  the  same  day,  laid  out 
the  amount  thereof  in  the  purchase  of  stock  on  behalf  of 
the  defendant  John  Attwood. 

6.  An  affidavit  of  a  clerk  to  Messrs.  Dorrien  %  Co., 
proving  the  keeping  of  an  account  by  Messrs.  Andrews, 
Parker  ^  Scrutton^  with  Messrs.  Dorrien  ^  Co.,  and  the 
payment  on  the  8th  November ^  18S5,  by  the  former  to  the 
latter  firip,  of  200,000/.  in  Bank  notes,  of  the  dates,  num- 
bers, and  amount  specified  in  the  affidavit,  corresponding 
with  those  stated  in  the  former  affidavits. 

7.  An  affidavit  of  a  clerk  in  the  New  3/.  IQs.per  ceni. 
Bank  Annuity  office,  proving  the  purchase  and  transfer  on 
the  8th  November,  1825,  of  192,766/.  8*.  9rf.  New  4i/w 
cent.  Bank  Annuities,  in  the  name  of  the  defendant  John 
Attwood;  the  subsequent  conversion  of  these  annuities 
into  New  3/.  10^.  per  cent.  Annuities;  the  continuance 
of  the  stock  in  the  name  of  the  defendant  John  Attwood, 
until  the  20th  August,  1831;  the  transfer  of  it-  on  that 
day  into  the  name  of  the  defendant  Phoebe  Attwood;  the 
power  of  attorney  given  by  John  Attwood,  and  aflerwards 
by  Phcdbe  Attwood,  first  to  John  Attwood,  and  then  to 
J.  S.  Wells,  to  receive  the  dividends,  were  also  proved  by 
this  affidavit.  It  was  also  proved  by  this  affidavit,  that  no 
other  stock  than  the  192,766/.  8s.  9d.  New  4/.  per  cent. 
Bank  Annuities,  was  transferred  into  the  name  of  the  de- 
fendant John  Attwood,  on  the  8th  November,  1825. 

8.  An  affidavit  of  an  agent  to  the  Company,  that  the 
present  value  of  the  iron-works,  mines,  and  premises,  did 
not  exceed  from  80,000/.  to  100,000/. 

.  9.  An  affidavit  of  the  secretary  to  the  Company,  that 
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the  net  profits  derived  from  the  works  between  the  Ist  Oc«         1832. 
tober,  1825,  and  the  30th  June^  1832,  did  not  exceed        small 
41,055/.  9$.  \\d.     This  affidavit  also  stated  that  on  exa*      ,     ^- 
mination  of  the  will  of  James  Attwood^  the  father  of  the 
defendant  John  Attwood^  the  whole  of  the  legacies  be-* 
queathed  by  that  will  to  the  testator's  family,  exclusive  of 
the  residue  bequeathed  to  the  defendant  John  Aitwood^ 
and  an  annuity  of  300/.  a-year  to  the  defendant  PhcRbe 
AtitDoodf  did  not  exceed  35,000/* 

Mr.  Knight,  Mr.  James  Wigram,  and  Mr.  Sharpe,  in 
support  of  the  motion.  In  Clermont  v.  Tasburgh  (a).  Sir 
Thomas  Plumer  states^  that  where  an  agreement  has  been 
obtained  by  fraud,  the  agreement  is  vitiated  in  toto,  and 
the  party  who  has  been  drawn  into  it,  is  totally  absolved 
from  the  obh'gation  of  it. 

In  Taylor  v.  Plumer  (6),  all  the  principles  respecting 
the  following  of  property  were  most  fully  discussed  by  the 
Court,  and  acted  upon  by  the  judgment  against  the  as** 
signees  of  Walsh,  who  having  fraudulently  obtained  pos- 
session of  property  of  the  defendant,  had  converted  it  by 
his  own  act  into  securities  altogether  of  a  different  form 
and  nature;  and  the  question  was,  whether,  under  all  the 
circumstances  of  that  case,  that  property  could  be  follow* 
ed  in  the  new  form  into  which  it  had  been  converted  by 
the  act  of  the  fraudulent  broker.  It  was  very  much  ar- 
gued by  some  of  the  first  counsel  of  the  day,  and  consi* 
dered  by  the  Court.  All  the  authorities  were  reviewed, 
and  the  judgment  was  finally  in  favour  of  the  defendant 
and  against  the  assignees,  giving  the  defendant  a  right 
specifically  to  retain  and  possess  that  property  into  which 
his  money  had  been  converted. 

In  Reed  v.  Hutchinson  (c),  a  bill  had  been  given  for 

(a)  1  Jac.  &  W.  120. 
(6)  3  Maole  &  Selw.  562.  (c)  3  Campb.  352. 
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1832.        goods  sold  and  delivered ;  the  bill  was  dishonoured  when 
due.  The  defendant,  at  the  time  of  the  sale,  perfectly  well 
knew  that  it  was  worth  nothing,  but  had  distinctly  repre- 
sented it  as  an  available  security.     The  bill  had  not  arrived 
at  maturity;  the  vendor^  however,  brought   indeUtalut 
assumpsit  for  the  goods.     Lord  EUenbarough  said: — "I 
am  of  opinion  this  action  cannot  be  maintained ;  if  there 
be  any  contract  between  these  parties,  it  is  that  evinced 
by  the  broker's  note,  and  according  to  that,  the  wines 
were  not  to  be  paid  in  money,  but  were  to  be  bartered 
against  a  bill  of  exchange;  and  it  was  expressly  stipulated, 
that  the  buyer  was  not  to  be  liable  in  case  the  bill  should 
be  dbhonoured ;  therefore,  he  never  was  indebted  to  the 
plaintiff  for  the  price  of  the  wines,  and  the  law  cannot  im- 
ply a  promise  on  his  part  to  pay  for  them.  If  the  contract 
is  altogether  rescinded,  there  is  no  sale.    The  defendant  is 
not  a  purchaser  of  the  goods,  but  a  person  who  has  tor- 
tiously  got  possession  of  them,  if  he  knew  at  the  time  that 
the  bill  was  worth  nothing,  I  think  he  is  answerable  to  the 
plaintiff  to  the  amount  of  the  value  of  the  goods;  but  this 
is  not  the  proper  remedy,  the  plaintiff  should  have  brought 
trover,  or  an  action  of  deceit." 

In  Gladstone  v.  Hadwen  (a),  S,  obtained  bills  of  ex- 
change from  the  defendant  upon  a  fraudulent  misrepre*^ 
sehtation,  that  a  security  given  by  him  to  the  defendant 
(which  was  void)  was  an  ample  security ;  and,  on  the  next 
day,  having  resolved  to  stop  payment,  informed  the  defen- 
dant that  he  had  repented  of  what  he  had  done,  and  had 
sent  express  to  stop  the  bills,  and  would  return  them ;  and 
three  days  after  committed  an  act  of  bankruptcy ;  after 
which  he  returned  to  the  defendant  all  the  bills  (except 
one,  which  had  been  discounted)^  and  also  two  bank  notes, 
part  of  the  proceeds  of  such  discount ;  and  the  defendant 
delivered  back  the  security ;  and  afterwards  a  commission 

(a)  1  Maule  &  Sehv.  517- 
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of  bankrupt  issued  against  S.;  the  assignees  under  which         (832. 

commission  brought  trover  against  the  defendant  for  the 

bills  and  bank  notes — It  was  held,  that  the  defendant  was 

entitled  to^  retain  them.  In  that  case,  the  jparty  had  received      Attwood; 

the  bank  notes  after  the  act  of  bankruptcy  upon  which 

the  commission  issued,  having  no  title  to  the  bank  notes; 

bat  they  were  the  proceeds  of  the  discount  of  a  bill  which 

had  been  obtained  under  a  fraudulent  contract,  which  is  in 

substance  precisely  this  case. 

In  Lord  Bristol  v.  Wilsmore  (a),  by  a  contract  of  sale, 
the  property  sold  was  to  be  paid  for  in  ready  money.  The 
vendee  induced  the  servant  of  the  vendor  to  deliver  it  for 
a  check  upon  his  banker,  by  representing  it  to  be  as  good 
as  money;  in  fact  he  had  overdrawn  his  account  for  many 
months,  and  when  the  check  was  presented,  payment  was 
refused.  On  the  same  day  the  goods  were  purchas* 
ed,  the  vendee  gave  a  warrant  of  attorney  to  a  credi-« 
tor,  under  which  judgment  was  immediately  entered  up 
and  execution  issued,  and  the  property  in  question  seized 
by  the  bailiff  of  a  liberty.  While  it  was  in  his  custody,  the 
original  owner  rescued  it — It  was  held  in  an  action  brought 
against  the  latter  by  the  bailiff*  of  the  Uberty  for  the  rescue, 
that  the  question,  whether  the  contract  of  sale  was  so  vitiate 
ed  by  fraud  as  to  prevent  the  property  in  the  good^  passing 
to  the  vendee,  depended  upon  a  question  of  fact^  which 
ought  to.  have  been  submitted  to  the  jury,  viz.  whether 
the  vendee  had  obtained  possession  of  the  goods  with  a 
preconceived  design  not  to  pay  for  them.  The  particular 
nature  or  species  of  the  fraud  makes  very  Uttle  difference 
with  respect  to  the  law  to  be  applied. 

Fergusson  y.Carrington  (6),  affirms  the  doctrine  otRead 
V.  Hutchinson^  the  plaintiffs  affirming  the  contract  by  the 
form  of  action  ;  when  all  the  Judges  agreed  that  the  form 
of  action  should  have  been  one  treating  the  contract  as  a 

(a)   1  Barn.  &  Cres.  514.     (b)  9  Barn.  &  Cres  59. 
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1832.  nullity  I  and  bringing  trover  on  the  ground  of  fraud,  which 
Mr.  Justice  James  Parhe  expressly  stated  was  the  form  of 
action  which  they  ought  to  have  adopted. 

The  same  doctrine  has  been  followed  in  Courts  of  equity. 
And  with  respect  to  the  following  trust-money  converted 
into  land  9  the  rule  has  been  long  known  and  established. 
It  is  laid  down  in  the  case  of  Lench  v.  Lench  (a).  In 
Liebman  v.  Harcourt  (6)»  a  lady,  on  her  second  marriage, 
covenanted  that  the  money  due  upon  mortgage,  of  which 
she  was  possessed,  should  at  her  death  become  the  absolute 
property  of  her  son.  She  afterwards  received  the  mortgage, 
and  at  first  laid  out  the  produce  in  Exchequer  bilk;  she 
then  sold  the  Exchequer  bills,  and  invested  the  produce  in 
stock ;  and  the  question  between  a  banker,  who  had  lent 
her  money  upon  the  security  of  the  stock,  and  her  son,  who 
claimed  the  benefit  of  the  covenant,  was  decided  in  favour 
of  the  son,  upon  the  ground  that  the  proceeds  were  traced. 
It  is  distinctly  proved  in  this  case  that  the  identical 
sums  which  the  plaintiff  received  never  went  out  of  his 
possession  till  they  were  actually  converted  into  stock. 
The  Court  has  decided,  that  the  contracts  in  this  case  are 
to  be  vacated  altogether;  and  that  the  plaintiffs  were  en- 
titled to  have  the  contracts  vacated  at  the  time  the  money 
was  paid.  Then,  if,  at  the  moment  they  parted  with  the 
notes,  the  same  case  had  then  been  proved  that  is  now 
proved,  they  would  have  had  a  right  to  recall  the  notes. 
Suppose  the  reverse  of  the  case  had  happened,  that  Mr. 
Attwood  had  filed  a  bill  claiming  to  have  the  estate  re-con- 
veyed to  him.  If  a  case  of  fraud  had  been  proved,  it  is  per- 
fectly clear,  and  cannot  be  disputed,  that  there  would  have 
been  a  right  on  the  part  of  Mr.  AUwood  to  say— The  estate 
shall  not  go  out  of  the  hands  of  the  British  Iron  Company. 
And  if  the  British  Iron  Company y  purchasing  of  Mr.  Att- 
woody  had  given  him  another  estate  in  exchange,  they  would 

(o)  10  Ves.  61 1 .  (6)  2  Meriv.  513. 
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liaTe  had  a  right  to  lay  their  hands  upon  thatestate*  and  to  1S32. 
nuiBt  that  it  should  not  go  out  of  the  bands  of  Mr.  Aiiwood. 
It  is  perfectly  clear,  that  such  must  and  would  have  been 
their  right.  If  specific  chattels  had  been  given  for  the  es- 
tate,  they  would  have  bad  a  right  to  those  chattels,  and  to 
aay  they  should  not  go  out  of  the  possession  of  Mr.  Attwood. 
Assuming  that  the  property  given  was  either  land  or  any 
chattel  whatever,  the  British  Iron  Company  would  be  en- 
titled, upon  the  contract  being  rescinded,  to  say  they  would 
have  that  specific  land  or  chattel  returned;  because,  when 
a  contract  is  vacated  for  fraud,  no  property  passes:  they 
would  have  a  right  to  say,  that,  though  the  chattel  was  de- 
livered, the  property  did  not  pass. 

The  case  then  resolves  into  two  points: — 1*^,  whether 
bank-notes  are  the  same  as  any  other  property,  supposing 
them  to  be  in  the  hands  of  Mr.  Aiitpood;  Zndly^  whether 
the  Uct  that  Mr.  Atticood  has  changed  the  bank-notes 
specifically  for  something  else  which  can  be  identified,  va- 
ries the  riglits  of  the  parties.  Upon  the  first  point.  Lord 
EUenboromghi  in  the  case  of  Taylor  v*  Plumer,  says — "It 
is  sL  question  not  of  law  but  of  fact — Can  you  identify  the 
notes?*'  A.  sort  of  trite  saying  has  long  been  in  use,  that 
money  has  no  ear-nmrk,  and  therefore  you  cannot  follow  it; 
hutljordEUenboroygh  says,  if  the  money  can  be  ear-mark- 
ed and  followed,  the  reason  of  that  exception  fails.  In 
that^case,.  various  articles  were  proved  to  have  been  pur- 
chased with  the  money  of  Sir  T.  Plumer.  In  Gladstones. 
Hadioen,  the  point  was  decided  with  respect  to  bank-notes, 
for  there  it  was  held  that  bank-notes  themselves  might  be 
followed,  it  being  clear  that  they  were  the  property  of  the 
party. 

If  a  contract  is  affirmed,  assumpsit  must  be  brought; 
and,  if  disaflSrmed,  trover.  So  the  case  stands  both  at  law 
and  in  equity. .  Assuming  the  money  to  be  traced  into  stock, 
and  tiiat  it  is  transferred  into  the  name  of  a  tnistee  for  Mr. 

VOL.  I.  ff  N 
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Aitwoody  no  case  can  be  made  in  answer  to  the  present 
application.  If,  however,  it  should  be  said  or  proved,  that 
in  point  of  fact  some  consideration  was  given  for  the  trans- 
fer to  Mrs.  Phoebe  Aiiwood,  that  is  a  case  in  which  inquiry 
will  be  directed.  If  a  Bank  of  England  note  of  large 
amount  come  into  the  hands  of  an  individual  under  dr» 
cumstances  which  ought  to  have  put  him  on  inquiry,  that 
is  a  sufficient  primd  facie  case  against  him.  Adverting  to 
the  relation  of  the  parties,  and  all  the  circumstances  of  the 
case,  if  the  first  point  be  not  clearly  and  decisively  made 
out,  still  the  plaintiffs  are  entitled  to  an  inquiry;  and  the 
stock  will  not  be  suffered  to  go  till  that  inquiry  has  taken 
place. 

Sir  E.  Sugden,  and  Mr.  Lovaiy  for  the  defendant  John 
Attwood. — ^There  is  no  ground  for  the  present  application. 
Such  a  thing  was  never  heard  of  before.  Many  thousand 
bills  have  been  filed  to  set  aside  contracts  where  a  part  of 
the  purchase-money  has  been  paid ;  and  if  there  were  th« 
slightest  foundation  for  this  claim,  such  bills  would  always 
have  contained  a  charge  that  the  purchase-money  had 
been  invested  in  the  funds;  and  it  would  have  been  fol- 
lowed by  interrogatories  attempting  to  trace  the  money 
into  its  investment,  and  asking  the  seller  for  an  account  of 
the  investment,  in  order  that  the  vendee  might  have  the 
specific  property.  No  such  hill  was  ever  seen.  Should 
any  order  be  made  upon  this  occasion,  in  future,  bills  seek- 
ing to  set  aside  contracts  where  money  has  been  paid  will 
assume  that  aspect. 

Under  the  contract  in  this  case,  200,000/.  and  upwards 
was  to  have  been  paid  before  the  completion  of  the  pari 
chase — it  was  a  consideration  to  be  paid  for  giving  posses- 
sion; and  it  must  have  been  anticipated  that  it  might  hap- 
pen, that,  although  the  possession  was  given,  the  purchase 
might  not  afterwards  be  completed.     It  has  been  decided 
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at  law^  (and  the  same  rule  prevails  in  equity),  that^  ifa  por-  1^32. 

tion  of  the  purchase-money  is  agreed  to  be  paid  upon  a  given 
day,  and  a  promissory  note  is  given  for  it,  and  the  pur- 
chase is  to  be  concluded  at  a  different  day,  that  what- 
ever may  be  the  objection  of  the  purchaser  as  regards  the 
contract,  the  seller  may  recover  upon  that  note.  The 
plaintiffs  have  had  a  consideration  for  the  money,  for  they 
Jhave  had  the  possession  of  the  estate,  and  they  may  have 
an  equity  arising  out  of  subsequent  circumstances,  enti- 
tling them  to  the  relief  which  the  Court  has  given  to  them, 
iTur.  to  rescind  the  contract,  and  to  declare  that  the  mo- 
ney shall  be  repaid ;  but  they  cannot  say  that  the  money 
was  wrongfully  paid,  because  it  was  paid  by  their  own  sti- 
pulation for  the  possession.  That  money  can  be  followed 
in  certain  cases,  there  is  no  doubt.  If  a  man  takes  money 
fraudulently,  the  owner  can  get  that  money  again  if  it  can 
be  traced ;  there  is  no  doubt  that  it  may  be  done  in  cer- 
tain cases,  such  as  the  case  of  Sir  Thomas  Plumer,  which 
.has  no  bearing  on  this  case;  the  only  question  there  was, 
whether  the  money  could  be  so  traced  as  to  prevent  its 
forming  part  of  the  general  assets;  there  can  be  no  doubt, 
.that  if  it  could  be  shewn  the  money  was  that  which  belong- 
ed to  Sir  Thomas  Plumer^  it  could  not  belong  to  the  as- 
signees of  the  person  by  whom  it  had  been  improperly 
taken;  but  what  bearii^  has  that  upon  this  case?  It  is 
not  disputed,  that,  as  the  decree  stands ,  the  plaintiffs  have 
a  right  to  have  the  sum  of  money  restored  which  they  paid; 
but  where  is  the  right  to  follow  the  money  which  has  been 
given  for  the  possession,  and  which  has  long  since  formed 
part  of  the  general  funds  of  Mr.  Attwood.  If  money  is 
paid  in  pursuance  of  a  contract,  and  that  contract  is  re- 
scinded, the  money  may  be  recovered  back  again ;  but  it 
does  not  follow  that  the  identical  money  can  be  got  back 
again. 

If«  however,  any  sach  doctrine  coidd  be  established,  the 

N  n3 
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1 832.  plaintiffs  have  estopped  themselves  by  the  fonn  of  their  pro- 
ceedings, from  claiming  the  benefit  of  it  in  this  case.  By 
their  bill  they  ask  generally  for  an  account;  and  It  will  de- 
pend upon  the  result  of  that  account,  vrhether  they  have 
money  to  pay  or  money  to  receive;  they  do  not  ask  by  the 
bill  for  any  return  of  the  specific  SOOflOOL  which  they  have 
paid,  but  for  an  account;  and  they  offer  to  pay  on  the  one 
hand,  and  they  desire  to  receive  on  the  other,  what  may  be 
the  balance  of  the  account.  The  pkintiffs  obtain  a  decree 
for  an  account,  and  the  Court  will  enforce  that  decree  io 
its  usual  mode  of  enforcing  decrees,  but  will  not  give  the 
plaintiffs  a  totally  different  remedy. 

Supposing,  therefore,  that  in  any  case  the  doctrine 
could  be  applied,  it  cannot  be  in  this  case,  because  there 
is  no  right  to  come  for  a  new  decree  upon  an  original  ri^ 
which  existed  at  the  time  of  the  bill,  and  which  they  have 
disclaimed  by  the  bill.  If  they  are  right  that  the  identi- 
cal money  should  be  retained,  in  case  the  contract  was  re- 
scinded, then,  of  course,  the  equity  was  just  the  same  at 
the  time  of  the  filing  of  the  bill  as  it  is  now;  and  they 
should  have  asked  by  that  bill,  not  what  they  have  asked— 
a  general  decree  for  the  payment  to  them  of  £O0,00(NL, 
but  they  should  have  asked  for  a  specific  decree  for  the 
repayment  to  them  of  the  identical  money  which  they  had 
paid  to  Mr.  Attwood,  They  are  asking,  therefore,  fi^r  a 
relief  which  is  inconsistent  with  their  own  bill;  but  tfie 
doctrine  itself  is  advanced  for  the  first  time,  and  the 
Court  will  hesitate  before  it  makes  a  new  order  of  this  na- 
ture, without  any  precedent  to  guide  it. 

The  cases  at  law  are  no  precedents  for  the  purpose  fiir 
which  they  are  attempted  to  be  applied.  When  this  Court 
rescinds  a  contract,  it  may  do  it  upon  the  ground  of  mis- 
description, upon  the  ground  of  what  may  be  called  fraud 
in  aOourt  of  equity,  although  morally  it  is  no  fraud;  but 
the  Court  never  meant  to  say  that  there  is  no  contract— if 
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there  bad  been  no  contract^  they  need  not  come  here  to        1832. 
rescind  it    It  does  not  follow  that  because  the  Court  has 
rescinded  the  contract,  it  never  existed;  for  if  it  did  exist 
in  point  of  fact,  (and  it  required  at  least  great  investigation 
to  decide  whether  that  contract  should  be  rescinded  or 
not)^  how  is  it  possible  to  say  that  this  case  can  be  com- 
pared to  those  cases  in  which  there  never  was  any  right 
to  the  money  that  was  sought  to  be  recovered  ?     There  is 
no  case  at  law  in  which  the  money  was  not,  from  the  very 
beginning,  in  the  hands  of  one  person,  and  belonging  to 
another  person;  but  they  cannot  predicate  that  of  this  mo^^ 
Bey.    Now  this  has  never  been  done  in  any  case  in  which 
a  man  has  once  properly  had  the  money,  which  it  can- 
not be  denied  this  defendant  had — it  may  be  proper  to  re- 
scind the  contract — but  there  is  no  doubt  that  there  was 
an  existing  contract*    The  plaintiffs  have  an  actual  lien 
upon  the  estate  for  the  money  they  have  paid;  and  the 
prayer  of  the  supplemental  bill  is  cautiously  worded — that, 
without  prejudice  to  their  lien  upon  the  estate,  they  may 
hare  the  money  repdd.  Now  was  there  ever  any  thing  so 
unreasonable?  They  have  paid  merely  a  third  of  the  pur- 
chase-money, and  hold  the  estate  as  a  security  for  it ;  and 
yet  they  demand  the  identicalsumof  money  which  they  have 
paid,  and  require  the  money  itself  to  be  secured  on  the  es- 
tate. They  insist  by  their  supplemental  bill  upon  their  lien 
cm  die  estate  for  the  purchase-money,  and  pray  that  the 
relief  they  now  seek  may  be  without  prejudice  to  that  lien. 
They  cannot  have  both  the  money,  the  price  of  the  estate, 
and  the  estate  itself.     How  is  the  defendant  ever  to  obey 
the  decree  2    They  desire  to  cripple  his  resources,  and  to 
prevent  him  from  performing  the  decree  which  has  been 
nutde  against  him  by  tymg  up  his  property. 

The  rule  of  a  Court  of  equity  is  never  to  give  back  money 
after  the  completion  of  a  contract.  It  has  been  tried  in  many 
cases  to  obtain  a  return  of  the  purchase-money  of  an  es- 
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1832.         tate  after  the  conyeyance  him  been  executed,  upoo  a  dis- 
covery that  the  title  is  altogether  bad ;  and  therefore  that 
there  never  was  a  contract  for  any  thing,  because  there  was 
nothing  to  sell ;  but  the  money  has  never  been  returned. 
In  one  case  the  Court  of  Chancery  itself  sold  an  estate: 
the  purchaser  was  let  into  possession;  the  funds  remain- 
ed in  Court ;  and  it  turned  out  that  there  was  a  bad  title, 
and  an  action  was  brought.     The  purchaser  said — The 
Court  has  got  the  money,  give  it  back  to  me.     But  the 
Court  refused  the  relief.   In  Cator  v.  Lord  BoUngbroie{a), 
the  property  had  been  sold,  and  there  was  a  charge  upon 
it  which  was  not  known,  which  the  purchaser  had  to  pay. 
He  said.  If  that  is  so,  let  me  have  the  benefit  of  the  difi- 
dends  of  the  money :  Lord  Botingbroke  is  entitled  to  the 
dividends  of  the  money,  and  he  has  committed  a  fraud 
upon  me.    But  Lord  BoUngbroke  had  made  a  disposition 
of  those  funds,  although  they  were  standing  in  the  names 
of  trustees,  and  they  had  never  reached  the  hands  of  Lord 
BoUngbroke;  and  in  that  case  the  Court  were  of  opinion, 
that  there  was  no  possibility  of  following  those  dividends. 
As  far,  therefore,  as  authority  goes,  there  is  nothing  in 
favour  of  this  application,  because  there  is  no  case  to  shew, 
that,  upon  the  rescinding  of  a  contract,  the  identical  money 
that  was  paid  to  tlie  seller  can  be  followed.     In  Sir  T. 
Plumers  case,  thebroker  received  the  money  in  order  to  in- 
vest it  in  Exchequer  bills,  and  instead  of  doing  so  put  it 
into  his  private  drawer.  There  was  no  doubt  that  it  was  his 
principaVs  money.  It  was  not  given  to  him  to  mix  with  his 
own  funds,  but  for  a  specific  purpose,  to  be  applied  by  him 
as  agent.     And  if  the  principal  could  trace  his  funds, 
and  shew  that  they  remained  in  specie,  could  there  be  any. 
doubt  that  he  could  recover?   Then,  as  regards  the  assig- 
nees, they  were  bound  by  all  the  equities  by  which  the 

(fl)  1  Bro.  C.  C.  301;  2  Bro.  C.  C.  232. 
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bankrupt  himself  was  bound :  and  if  the  bankrupt  hini->  1832. 
self  could  not  keep  the  money,  (as  clearly  he  could  not), 
the  money  could  be  followed  in  the  hands  of  the  assignees. 
But  what  has  that  to  do  with  this  case?  Nothing.  In  the 
present  case  there  is  an  existing  contract  liable  to  be  re* 
scinded,  if  there  are  equitable  grounds  for  rescinding  it. 
One  party  pays  money  to  the  other,  having  an  estate  in  his 
possession  upon  which  he  has  a  lien ;  and  he  pays  the  mo- 
ney over  to  the  party,  not  upon  any  trust,  not  to  be  used 
in  any  particular  manner ;  but  because  the  other  party  has 
stipulated  for  the  payment  before  the  execution  of  the 
conveyance,  and  because  he  wanted  to  apply,  the  money  to 
his  general  purposes  and  engagements  in  the  ordinary  trans- 
actions  of  life.  Were  an  inquiry  of  this  sort  to  take  place, 
every  bank-note,  and  every  shilling,  may  be  traced  through 
a  hundred,  different  channels;  and  in  every  bill  an  in- 
quiry will  be  sought  of  what  has  been  done  with  the  mo- 
ney. The  plaintiffs  have  broken  down  in  tracing  the  mo- 
ney ;  for  the  money  gets  into  DorHerCs  according  to  their 
own  account,  but  they  never  get  it  out  of  DorrierCs.  The 
brokers  pay  the  mqney  into  Dorrien's,  and  the  brokers  buy 
stock;  but  they  do  not  prove  with  what  money  the  stock 
was  bought.  They  do  not  shew  that  the  identical  money 
gets  from  Dorrien*s  into  the  stock;  and  the  probability  is, 
that  it  never  did  get  there,  because  brokers  often  draw  a 
great  many  drafts  in  the  course  of  the  day,  which  are  ex- 
changed at  the  common  clearing  house;  and  they  are  ex- 
changed, not  for  money,  but  for  cheques  which  are  paid 
over  in  the  ordinary  way. 

Another  difficulty  appears  upon  the  face  of  the  affida- 
vits filed  on  behalf  of  the  plaintiffs.  There  were  transfers 
made  by  Mr.  Attwood  of  other  siums  of  the  same  stock  to 
himself  and  different  members  of  his  family  in  1831. 
There  is  no  division  of  the  stock  standing  in  any  man's 
name  at  the  Bank.      A  party  cannot  have  120,000/.  stock 
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1832.  3l.pereenis.,  and  also  30,0002.  stock  SI.  per  cents.,  because 
die  Bank  never  keep  but  one  account  for  one  man,  which 
consists  of  the  aggregate  of  what  he  has  bought  at  diflbrrat 
periods.  It  appears  by  the  affidavits  on  the  part  of  the 
plaintiffs^  that  Mr.  Aitwood  was  possessed  of  50,000{i 
stock,  at  the  very  time  over  which  this  transactioii  runs. 
How  do  they  prove,  then,  that  this  192,000/.  is  the  stock  in 
question?  Supposing  19S,000/.  is  bought  upon  the  10th  of 
February,  and  50,000/.  upon  the  14th,  and  then  0O,OOQiL 
stock  is  aold>  it  cannot  be  told  which  part  of  the  stodc 
was  sold,  whether  it  was  part  of  the  first  purchase,  or  part 
of  the  second?  The  fund  is  in  the  name  of  Mrs.  Pkoehe 
AtitiH>od.  The  Court  has  no  evidence  upon  what  trusty 
or  for  what  purpose  it  is  there;  and  Mr.  Aitwood dae»  not 
think  it  proper  to  give  that  evidence,  but  chooses  to  pal 
his  case  upon  want  of  jurisdiction  in  the  Court.  Mr.  Au» 
wood  will  not  without  necessity  tell  the  Court  what  he  has 
done  with  the  money.  It  is  his  money,  the  Ainda  belong 
to  him,  and  he  has  dealt  with  them  as  he  thought  fit  He 
is  bound  to  obey  the  decree  of  the  Courts  but  he  will  obey 
that  decree  in  the  way  in  which  all  other  decrees  are  to  be 
obeyed. 

Mr.  Simpkimon  and  Mr.  Girdlesione,  for  the  defen- 
dant Pkoebe  Atiwood.— The  supplemental  bill  prays,  not 
that  these  Bank  Annuities  should  be  considered,  ab  imiiio, 
as  the  property  of  the  plaintiffs;  not  upon  the  princiiJe 
asserted  to  be  clear  from  the  cases  at  law,  that  where  a 
contract  has  been  declared  void  in  equity,  and  a  certain 
sum  of  money  has  been  paid  in  pursuance  of  that  contract, 
the  money  is  still,  and  ab  initio  was,  the  property  of  the 
person  paying  the  money.  But  it  prays,  in  the  very  teeth 
of  the  argument  by  which  this  application  is  attempted  to 
be  supported,  that,  notwithstanding  this  special  lien  which 
is  now  insisted  upon,  the  Court  will  grant  the  relief  sought 
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by  the  supplemental  bill,  subject  tO|  and  without  prejudice  1832. 
to,  tbe  li^i  which  the  plaintifis  hare  upon  the  estate  pur- 
chased, for  the  residue  of  the  money  which  shall  appear 
due  to  them  upon  balancing  the  account ;  %o  that,  in  tbe 
first  place,  the  bill  treats  it  as  a  money  transaction,  as  a 
debt  personally  due  from  Mr*  Atiwood.  The  supplemental 
bill  states  that  this  payment  being  a  money  transaction,  and 
the  contract  having  been  set  aride,  tbe  plaintiffs  hare  a  lien 
upon  the  estate  for  the  amount  of  the  money  paid ;  and  yet 
in  the  very  teetb  of  that  prayer,  and  of  tbe  relief  prayed,  the 
Court  is  called  upon  to  say  that  it  is  not  a  money  transac- 
tion, but  ta  declare  that  the  money  ab  initio  is  the  money 
of  the  plaintiff.  The  application,  therefore,  independently 
of  the  law  of  the  case,  is  totally  at  variance  with  the  case 
made  out  and  the  relief  prayed  by  the  supplemental  bill* 

Tbere  is  no  attempt  made  by  the  original  bill  to  ear- 
mark the  stock  or  property  purchased  with  the  instalments 
of  the  purchase-money ;  the  payment  is  considered  as  a 
debt,  and  tbe  prayer  of  the  bill  is  that  it  may  be  repaid 
by  Mr.  Aitwood  to  the  Company  as  a  money  debt.  Then 
bow  does  the  Court  treat  it  ? 

When  the  cause  comes  on  to  be  heard,  the  Court 
treats  it  as  a  money  debt.  The  Court  does  not  say  that 
this  money  shall  be  traced  into  the  stock  in  which  it  has 
been  invested;  but  toeats  it  as  a  personal  demand  against 
Mr.  AUwood.  The  Court  treats  it  as  a  money  debt  due 
from  Mr.  Aihoood,  and  decrees  relief  accordingly ;  for,  by 
tbe  very  terms  of  tbe  decree,  an  account  is  to  be  taken  of 
the  money  paid  to  Mr.  Attwood.  An  account,  on  the 
other  hand,  is  to  be  taken  of  the  rents  and  profits  of  the 
estate  received  by  tbe  plaintiffs — interest,  (not  dividends), 
at  4/.  per  cerU.  is  to  be  computed  upon  the  money 
paid  to  Mr.  Atiwood,  and  a  balance  is  to  be  struck ;  and 
when  tbe  Master  has  struck  the  balance,  then  that  balance, 
constituted  of  a  money  demand,  with  interest  at  4/.  per 
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1832.  cenLi  is  to  be  personally  paid  by  Mr.  AUu>ood  to  the  plain- 
tiffs.  That  is  the  relief  granted  by  the  decree ;  and  it  is 
upon  that  decree,  and  that  decree  only,  that  the  plaintifis 
must  stand  or  fall. 

This  is  not  a  solitary  case,  in  which  a  Court  of  equity 
has  rescinded  a  contract  for  fraud  and  misrepresenta- 
tion.  There  are  innumerable  instances  of  such  a  decree 
being  pronounced;  and  no  one  instance  out  of  those 
innumerable  cases  can  be  produced,  in  which  the  Court 
has  followed  the  purchase-money,  either  in  the  whole  or 
in  part.  On  the  contrary,  all  the  decrees  are  in  the  same 
words — to  take  an  account  of  the  money  paid.  The  ab- 
sence of  authority  in  a  case  like  this  is  quite  conclusiTe 
against  the  claim.  But  even,  if  originally  the  chum  were 
good,  the  plaintiffs  have  precluded  themselves,  over  and 
over  again,  by  their  conduct,  from  insisting  upon  this  pre- 
tended lien:  they  have  treated  it  as  a  personal  demand 
against  Mr.  Aiitoood. 

It  has  been  said,  that  though  Mrs.  Phoebe  AUwoodt 
into  whose  name  this  property  has  been  transferred,  may 
be  abondJidepuTcheiseT  of  these  Bank  Annuities;  though 
they  may  have  been  transferred  to  her  for  a  valuable  con- 
sideration, yet  they  were  transferred  to  her  pendente  lite; 
and  therefore,  whatever  consideration  may  have  moved 
from  her  in  respect  of  this  transfer,  she  must  take  it  sub- 
ject to  notice  of  the  plaintiffs'  claim.  If  the  original  bill 
against  Mr.  Atiwood  had  sought  to  enforce  this  supposed 
lien,  there  would  have  been  a  great  deal  of  force  in  that 
observation;  but  the  bill  is  of  a  totally  different  descrip- 
tion ;  the  bill  takes  no  notice  of  the  stock,  the  bill  merely 
treats  the  demand  as  a  personal  demand  against  Mr. 
Atiwood,  The  plaintiffi>  have  not,  however,  made  out  their 
proposition  of  tracing  their  stock — there  is  a  link  in  the 
chain  missing.  They  must  also  shew  whether  the  BOfiOOL 
which  had  been  transferred  by  Mr.  Attitood,  was  the 
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SOflOOL  produced  by  the  other  property,  or  this  particular      ^  ^^32. 

stock.     The  cases  which  have  been  cited  are  almost  all 

at  laWj  and  are  cases  in  which  applications  have  been 

made  to  stop  goods  in  iransiiu,  or  where  the  property 

has  been  purloined,  as  in  Sir  Tkomcis   Plumer's  case ; 

biit  here  the  fund  in  question  was  applied  to  a  bond  fide 

use. 

Mr.  Knight,  in  reply. — The  principal  argument  upon  the 
present  occasion  is,  that  no  precedent  can  be  found  for 
this  application?  But  of  what  value  is  the  absence  of 
precedent  in  a  particular  case,  and  with  reference  to  par- 
ticular facts,  if  there  is  principle  enough  to  be  found  in 
the  authorities  warranting  the  application  ?  The  question 
has  not  been  met  upon  principle  at  all;  but  with  the  argu« 
ment  that  no  instance  can  be  produced  of  this  particular 
thing  having  been  done.  Is  that  an  answer  to  the  appli- 
cation ?  It  may  be  taken  for  granted,  that  no  instance  exists 
in  print  of  a  fraud  of  so  great  and  important  a  description 
having  been  committed ;  of  a  sum  of  such  enormous  amount 
requiring  instant  and  immediate  investment,  and  not  easi- 
ly disposable  for  the  ordinary  purposes  of  the  person  who 
obtained  it,  having  been  obtained.  If  the  law  of  this 
Court,  and  of  the  Courts  of  law,  is  with  the  plaintiffs  upon 
the  subject,  then  the  argument  of  the  want  of  particular 
precedent  is  of  no  avail. 

Cator  V.  Lord  Bolingbroke  has  no  application  to  this 
case;  for  in  that  case  the  contract  was  not  repudiated,  and 
was  not  sought  to  be  rescinded.  Mr.  Cator  did  not  file 
the  bill  to  get  rid  of  the  purchase,  he  desired  to  keep  it; 
but  the  estate  having  been  sold  by  the  trustees  under  the 
settlement  of  Lord  Bolingbroke^  the  sale  having  been  by 
the  trustees,  Lord  Bolingbroke,  in  the  course  of  the  trea- 
ty, had  concealed  an  incumbrance  upon  his  life  interest, 
which  he  had  created  in  favour  of  a  lady  of  the  name  of 
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1832.         Hare.    Now^  that  was  not  sufficient  to  ritiate  the  purchasei 
because  the  sale  was  by  the  trustees,  and  not  by  Lord  Bo* 
lingbroke;  and  if  it  had  been  by  Lord  BoUngbroke,  Mr. 
Caior  did  not  bring  himself  within  the  operation  of  the  rule; 
for  he  did  not  file  a  bill  to  resdnd  the  contract,  but  for  caoh 
pensation,  adopting  the  purchase.    My  Lord  Tkurlow  said 
— ^*  It  is  not  necessary  to  decide  it,  but  I  should  have  thought 
that  they  could  not  follow  the  money  in  any  event.**    The 
Lords  Commissioners  said,  you  shall  not  follow  thia»  because 
it  has  been  appropriated.     Mr.  Boldero,  who  was  the  party 
sought  to  be  affected,  had  obtained  Lord  BoUnghroieM 
life  interest  for  value,   without  notice,  and  the   Lords 
Commissioners  said,  whatever  might  have  been  done  with 
respect  to  Lord  BoUnghroke*M  life  interest,  to  which  alone 
the  misrepresentation  applied,  we  cannot  touch  it,  when 
Mr«  Boldero,  who  is  as  innocent  as  Mr.  Caior,  has  obtain* 
ed  a  trust  in  his  favour,  for  value  without  notice;  and 
Lord  Thurlow  affirmed  the  decision.    It  was  not  nece»a* 
ry  to  decide  whether  the  money  could  or  could  not  be 
followed:  the  equitable  interest  had  remained  in   Lord 
BoUngbroke's  hands.     But  Lord  Thurlow  said,  ''  I  should 
have  said^  that  it  could  not  be  followed/*    It  was  merely 
an  obiter  expression  of  opinion,  not  at  all  necessary  to  the 
decision  of  the  case. 

But,  admittmg  Cator  v.  Pembroke  to  be  law  to  the  full- 
est extent,  it  cannot  apply ;  for  in  that  case  the  contract 
remained  in  force,  and  was  not  sought  to  be  rescinded,  but 
compensation  only  was  sought  against  the  person  who  was 
only  partially  interested  in  the  money,  which  was  invested 
in  the  names  of  the  trustees. 

It  has  been  contended  that  the  plaintiffs  have  had  a 
consideration  for  this  money.  Is  it  contended  that  the 
possession  of  this  estate  was  a  consideration  for  the  money! 
No ;  the  possession  of  the  estate  was  a  mere  step  in  the 
transaction,  created  by  the  fraud  of  Mr.  AHuood;  for  the 
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plaintiffs  have  a  right  to  call  his  conduct  a  fVaud,  it  hav*        1832. 
ing  been  so  judicially  established.    By  the  fraud  of  Mr. 
Attwaod  the  plaintiffs  were  induced  to  take  possession ; 
and  he  has  obtained  possession  of  the  money  of  the  plain- 
tiffs by  means  of  the  same  fraud. 

It  has  been  argued  that  the  relief  the  plaintiffs  now 
seek  is  inconsistent  with  their  original  bilL  What  proof 
is  there  of  this  ?  There  is  nothing  in  the  bill  which  does 
not  entitle  the  plaintiffs  to  the  relief  they  now  seeki  ex- 
cept that  they  do  not  ask  an  injunction  against  a  specific 
fimd ;  but  it  goes  to  this  extent,  that  if,  at  the  hearing  of 
the  cause,  or  when  the  minutes  are  delivered  out,  it  were 
suggested  to  the  Court  that  any  portion  of  the  money 
could  be  followed,  the  plaintiffs  have  a  right  to  an  inquiry 
into  that,  for  the  purpose  of  ascertaining  where  such  pur- 
chase-money was.  The  plaintiffs  do  not,  by  their  amend- 
ed bill,  repudiate  a  right  to  the  money  in  specie ;  but  they 
ask  that  the  contract  may  be  set  aside,  and  that  relief  must 
be  followed  with  all  its  incidents ;  and  one  incident  is,  the 
restoring  the  parties,  so  far  as  the  Court  can,  to  the  situa- 
tion in  which  they  originally  stood. 

An  observation  has  been  made  with  respect  to  transfers 
of  the  same  fund,  which  Mr.  Attwood  has  made  to  other 
members  of  his  family.  Perhaps  the  time  may  come, 
when,  if  evidence  is  supplied  for  the  purpose,  the  other 
sums  of  stock  may  be  followed*  The  present  question  is, 
whether  the  plaintiffs  have,  for  this  purpose,  traced  the 
identical  stock.  In  the  first  place,  what  is  the  amount? 
The  amount  is  the  sum  of  192,766/.  8«.  9dL/  that  specific 
firactional  sum  was  the  very  sum,  to  a  farthing,  which,  be- 
ing the  subject  of  the  present  application,  was,  in  August^ 
18SI ,  transferred  into  the  name  of  Mrs.  Phoebe  Aittoood. 
It  would  be  a  question  for  a  jury,  if  the  matter  came  be* 
fore  a  jury;  but,  it  is  now  a  question  which  a  Court  of 
equity  must  decide,  if  it  can  [without  a  jury,  what  is  the 
fair  presumption  of  identity  under  such  circumstances; 
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1832.  and  if  the  Court  finds^  that  a  minutely  fractional  sum^ 
bought  upon  a  particular  day,  with  a  particular  sum  of* 
SOO^OOO/.  remaining  for  years  in  the  possession  of  the  fa« 
mily,  and  transferred  upon  a  given  day,  it  will  be  a 
question  whether  that  ought  not  to  be  assumed  to  be  the 
very  same  sum;  so  that  if  any  other  sums  have  passed 
through  the  name  of  the  individual,  they  must  be  cciisi- 
dered  as  having  come  in  and  gone  out  again  in  specie,  in- 
asmuch as  the  same  particular  amount,  to  a  fractional 
penny,  has  remained  standing  in  the  samename. 

The  total  amount  of  the  sums  transferred  in  Marekf 
1831,  is  not  50,000/./  so  that,  taking  it  at  the  very  high- 
est, the  case  would  only  be  rendered  less  probable  to  the 
amount  of  50,000/. 

The  cases  at  law  have  decided,  that,  if  the  purchase  be 
legally  fraudulent,  whether  criminally  fraudulent  or  not, 
the  goods  may  be  followed  if  they  can  be  traced.  If  the 
matter  taken  has  found  its  way  into  bank-notes^  to  which 
it  can  be  traced,  bank-notes  are  not  money  in  this  sensei 
but  the  same  as  bills  of  exchange.  Independently  of  the 
admitted  principle,  there  is  the  express  language  of  Sir 
T.  Plumer,  that  the  effect,  when  a  contract  is  set  aside  in 
equity,  is  the  same  as  at  law;  the  result  is,  that  the  proper- 
ty in  the  thing  sold  has  never  passed.  The  property  in 
the  bank-notes  handed  over  to  Mr.  Atiwood  never  pass- 
ed ;  if  it  did  not  pass,  the  plaintiffs  have  a  right  to  follow 
those  notes  in  the  shape  into  which  they  are  transmuted, 
and,  identifying  them,  they  are  entitled  to  the  aid  of  the 
Court  to  protect  them  in  the  enjoyment  of  that  property, 
upon  the  ground  that  there  was  no  contract,  and  that  there 
never  was  any  transmission  of  the  property.  Then>  of  what 
avail  is  it  that  the  plaintiffs  have  asked  too  much^  that 
they  have  said,  '^  without  prejudice  to  the  lien  upon  the 
estate,"  when  the  Court  may  consider  that:  it  must  be 
with  prejudice  to  the  lien?  All  this  may  be  discussed 
hereafter.     The  question  b,  whether,  upon  these  circum- 
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stances  and  facts^  a  suflScient  probability  of  title  to  this  1832. 
property  is  not  traced,  to  authorize  the  Court  to  interfere. 
The  demand  which  the  plaintiffs  have  against  Mr.  Jii- 
wood  is  about  3^^000/.  The  amount  of  the  dividends 
which  he  has  received  upon  this  stock  greatly  exceed  the 
utmost  amount  of  the  profits.  Taking  the  stock  in  ques- 
tion at  19^,000/.,  and  the  total  value  of  the  estate  90,000/., 
that  would  reduce  the  demand  to  about  280,000/.  (a). 

Lord  Lyndhurst,  L.  C.  B. — The  motion  in  this  case  Nov.  20ih. 
arose  out  of  a  contract  which  had  been  entered  into  be- 
tween Mr.  AUwood  and  the  British  Iron  Company^  by 
which  Mr.  Altwood  agreed  to  sell  to  the  British  Iron 
Company  certain  iron-works,  his  property,  situate  in  the 
county  of  Stafford.  Under  that  contract,  a  certain  sum  of 
money  was  paid  on  the  4th  of  November ^  1825,  amount- 

a 

ing  to  200,000/.  A  bill  was  filed  for  the  purpose  of  set- 
ting aside  that  contract,  and  having  it  declared  void,  on 
the  ground  of  its  having  been  obtained  under  wilful  mis- 
xepresentations  by  Mr.  Aitwood^  at  the  time  of  the  treaty. 

The  Court,  after  hearing  the  evidence  on  both  sides, 
pronounced  a  decree,  by  which  it  declared  the  contract  to 
be  void;  and  it  was,  as  a  consequence  of  vacating  that  con- 
tract, ordered,  that  on  the  one  side  the  British  Iron  Com- 
pany should  account  for  the  proceeds  of  the  property 
during  the  time  they  had  had  possession  of  it,  and  on  the 
other  side,  that  Mr.  Attwood  should  account  for  the  mo- 
ney he  had  received,  together  with  interest.  That  was  the 
substance  of  the  decree  pronounced  by  the  Court. 

After  the  decree  was  pronounced,  a  supplemental  bill 

(a)  In  addition  to  the  cases  cited      v.  Hardacre^  4  Taunt.  114;  De  la 
ia  the  course  of  the  argument,      Chaumette  y.The  Bank  of  England, 


De  TasUt  v.  Walker,  Buck,  9  Bam.  &  Cress.  211;  Snow  v. 

157;  Rex  Y.Lara,  6  Term  Rep.  Peacock,   11  J.  B.  Moore,   286; 

565 ;    Solomons  v.  The   Bank  of  S.  C.  3  Bing.  409. 
England,  13  East,  135;  Patenton 
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1832.  was  filed^  stating  the  facts  to  which  I  am  now  about  to 
advert,  viz*  that  the  200,000/.  waa  paid  in  particular 
bank  notes,  which  are  identified  and  marked ;  that  those 
bank  notes  were  laid  out  in  the  purchase  of  a  certain 
quantity  of  stock,  192,7Q6L  8s.  2d.;  this  precise  sum  is,  I 
think,  mentioned  and  identified  in  the  bill,  and  in  the  sub- 
sequent affidavits;  that  stock  was  transfimred  to  Mr. 
Attwood:  and  that  Mr.  Attwood^  in  the  month  of  jiugutif 
in  the  year  1831,  after  the  case  was  ripe  for  hearing, 
transferred  that  stock  to  his  mother  Phoebe  Aitfoaad^  tiiat 
precise  amount  of  stock,  with  its  fractional  parts;  that, 
afterwards,  a  power  of  attorney  was  given  by  Mrs.  PAwbe 
Attwood  to  Mr.  jittwoodt  to  receive  the  dividends,  and, 
under  that  power,  he  received  the  dividends  accordingly; 
that  towards  the  close  of  the  month  of  a/if/y,  in  the  pre** 
sent  year,  a  little  before  the  time  when  I  bad  mentioned 
I  should  probably  deliver  my  judgment  in  the  eanse*  the 
power  of  attorney  for  receiving  the  dividends  was  revoked, 
and  another  power  of  attorney  was  given  by  Phcebe  Att- 
wood to  Mr.  fVelUi  and  under  that  power  of  attorney  the 
subsequent  dividends  have  been  received.  It  is  stated  fur- 
ther in  the  bill,  that  the  parties  believe  that  no  considera- 
tion passed  between  Mr.  Attwood  and  Mrs.  Phoebe  AHwood 
for  this  stock,  and  that  she  holds  it,  therefore,  as  trustee 
for  Mr.  Attwood;  that,  in  point  of  fact,  it  was  Mr.  At^ 
wood*s  stock,  purchased  with  the  bank-notes  I  have  refer* 
red  to.  That  is  the  case  which  is  laid  before  the  Court, 
and  an  application  is  made  to  the  Court,  founded  upon 
affidavits  verifying  these  facts,  for  the  Court  to  grant  aa 
injunction  against  the  selling  or  assigning  this  8todc» 

Now,  in  order  properly  to  consider  this  question,  it  will 
be  better  that  I  should  consider,  first,  bow  tbe  case  would 
have  stood  if  the  bank-notes  had  remained  in  specie,  m  the 
l\sind8o(  Mr.  Attwood;  whether  the  Court  would,  under 
the  circumstances  of  this  case,  have  restrained  Mr.  Att* 
wood  from  parting  with  those  notes. 


Attwood. 
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The  contract  has  been  set  aside  on  the  ground  of  fraud,         1832. 
or  that  which  the  Court  considers  fraud,  wilful  misrepresent         _  "     " 

Small 

tation.     If  the  contract  were  a  fraudulent  contract  in  this  «. 

sense,  and  were  set  aside  as  fraudulent,  it  would  follow, 
that  nothing  done  under  that  contract  would  pass  the 
property  in  those  bank  notes,  had  they  remained  in  spe- 
cie in  the  hands  of  Mr.  Attwood: — that,  if  in  specie,  they 
must  have  been  considered  the  property  of  the  British 
Iron  Company. 

It  was  said  at  the  bar  that  the  cases  cited  from  the 
Courts  of  common  law  had  no  application  to  the  question. 
But  those  cases  are,  I  think,  applicable  for  the  purpose 
for  which  they  were  cited,  namely,  to  shew  and  establish 
this  fact — that  where  a  contract  is  fraudulent  and  void,  no 
property  delivered  under  that  contract  passes  from  the 
owner;  that  the  owner  continues  entitled  to  the  property. 
I  am  of  opinion,  therefore,  that,  if  those  notes  had  conti« 
nued  in  the  hands  of  Mr.  Attwood,  they  would,  in  his 
hands,  have  been  the  property  of  the  British  Iron  Com' 
pant/f  and  the  Court  would  have  prevented  Mr.  Attwood 
from  parting  with  the  possession  of  them  at  this  time. 

It  is  said,  on  the  part  of  the  defendants  in  this  case, 
that  this  is  contrary  to  the  principle  of  the  case  otCator  v. 
LfOrd  Bolingbroke,  or  Cator  v.  Lord  Pembroke,  according 
as  it  is  stated  in  the  first  or  the  second  volume  o{ Browns 
Reports.  But  that  case  does  not  appear  to  me  to  ap- 
ply to  the  present  question,  and  for  the  reason  stated 
at  the  bar,  and  which  is  quite  obvious.  Lord  Boling" 
broke,  on  the  sale  of  that  property,  had  sold  it  free 
from  incumbrances ;  he  had  covenanted  that  it  was  free 
from  incumbrances;  the  money  had  been  laid  out  in  the 
purchase  of  stock,  and  that  stock  was  vested  in  the 
names  of  trustees.  Mr.  Cator  applied  to  the  Court,  not 
to  rescind  the  contract  on  the  ground  of  fraud,  but  to 
have  a  compensation  for  the  loss  he  had  incurred  in  con- 
sequence of  those  incumbrances  which  Lord  Bolingbroke 
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1832.  had  placed  upon  the  property.  The  point  upon  which 
this  question  tums^  namely,  that  there  was  no  contract,  and 
that  the  property  did  not  pass,  entirely  fails  in  that  case* 
So  far  from  the  contract  being  void,  Mr.  Caiar  wa8»  by 
his  very  application  to  the  Court,  affirming  the  contract;  and 
it  appears  to  me,  therefore,  that  the  principle  of  that  de- 
cision does  not  at  all  apply  to  the  present  case.  On  tbe 
ground,  therefore,  that  these  notes  were  and  continued 
the  property  of  the  British  Iron  Company^  I  should,  if 
they  had  continued  in  specie  in  the  possession  of  Mr.  JU* 
tvoodf  have  granted  the  injunction. 

The  next  question  that  arbes  for  consideration  is  this: 
these  notes  having  been  laid  out  in  the  purchase  of  stock, 
(assuming  that  fact  to  be  established),  whether  under  such 
circumstances  I  should  grant  the  injunction  as  applicable 
to  the  stock.  Here  again  the  cases  in  the  Courts  of  cos- 
mon  law  apply,  although  they  are  said  not  to  apply;  tbej 
apply  for  the  purpose  for  which  they  were  cited;  for  in- 
stance, the  case  of  Taylor  v.  Sir  Thomas  Pluwset^  where 
property,  obtained  by  fraud,  was  laid  out  in  the  purchase 
of  other  property,  which  property  was  traced  and  identified; 
in  that  case  the  substituted  property  became  the  property 
of  the  person  on  whom  the  fraud  had  been  practised.  If, 
therefore,  in  this  case,  this  stock  had  continued  in  tbe 
name  of  Mr.  Ailwood^  and  it  was  proved  clearly  by  the 
affidavits  that  it  had  been  purchased  with  those  notes, 
I  should  equally  have  granted  the  injunction  with  respect 
to  the  stock. 

The  question  then  will  be,  whether  upon  the  facts  of 
the  case,  as  established  by  the  affidavits,  thb  stock  is  the 
produce  of  those  identical  notes ;  at  least,  that  is  one  ques- 
tion. Now  the  evidence  appears  to  me  extremely  dear, 
up  to  a  certam  point.  The  cheques  were  presented  to  tbe 
house  of  Pole  %  Co.  and  to  the  Bank  of  Englamd;  for 
those  are  the  only  two  cases  to  which  it  is  necessary  to 
refer.      Certain  bank  notes,  marked  and  numbered,  were 
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delivered  in  exchange  for  those  cheques.     Those  bank         1832. 

notes  were  delivered  to  Hamtnersleys  ^  Co.,  and  precisely 

the   same  bank  notes  were  delivered  over  by  Mr.  jiit-  v. 

%ffood  to  jindrews,  Parker^  4*  Company^  his  stock-brokers, 

in  order  that  they  might  purchase  stock  with  those  notes. 

So  that  the  identical  notes,  which,  by  the  authority  of  the 

British  Iron  Company,  were  delivered  to  Mr.  Attwood, 

are  by  him  delivered  to  his  stock-broker,  that  he  may  in  • 

▼est  them  in  stock.     The  stock-broker  delivers  them  to 

his  bankers,  Dorrien  ^  Company;  and  on  the  same  day 

that  the  money  is  delivered  over  to  Dorrien  ^  Co.,   the 

stock  in  question  is  purchased. 

There  is  no  evidence  to  shew  that  the  identical  bank 
notes  were  paid  to  the  vendors  of  the  stock ;  probably, 
those  bank  notes  were  not  paid  to  the  vendors  of  the  stock. 
But  it  appears  to  me  that  this  does  not  make  the  slightest 
difference.  \{  Dorrien  ^  Co.,  receiving  bank-notes  which 
were  deposited  with  them  in  order  to  pay  the  stock-holders, 
from  whom  the  stock  was  purchased,  paid  the  amount  of 
the  notes,  keeping  the  notes  themselves,  it  appears  to 
me,  that  this  stock  was  as  much  the  produce  of  the  notes  of 
the  British  Iron  Company,  as  if  the  notes  themselves  had 
been  handed  over  to  the  stock-holders.  It  makes  no  dif- 
ference that  the  money  of  Dorrien  ^  Co.  was  substituted 
for  the  notes  of  the  British  Iron  Company,  and  that  the 
stock,  through  the  medium  of  that  money,  was  also  sub- 
stituted for  the  notes  of  the  British  Iron  Company. 

I  should  have  been  of  opinion,  therefore,  if  this  stock 
had  continued  in  the  name  of  Mr.  John  Attwood,  that,  in 
this  case,  this  Court  ought  to  grant  the  injunction.  But  the 
stock  has  not  continued  in  his  name.  He  has  transferred 
the  stock  to  Mrs.  Phoebe  Attwood.  It  is  stated  in  the 
bill,  and  it  is  stated  in  the  affidavits,  by  the  parties  making 
the  aflSdavits,  that  they  believe  that  there  was  no  consi- 
deration, and  they  advert  to  the  particular  time  when  that 
transfer  took  place,  namely,  in  August,  1831,  when  the 
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cause  was  ripe  for  bearing;  they  advert  to  the  circum- 
stance of  the  power  of  attorney  given  to  Mr.  Aitwaod  to 
receive  the  dividends,  although  the  stock  had  been  trans- 
ferred by  him  to  Mrs.  Phcebe  Aiiwood;  and  they  advert 
also  to  the  fact  of  that  power  of  attorney  having  been  revoked 
in  the  latter  part  of  the  month  of  July  in  thb  year,  when 
the  Court  had  intimated  its  intention  of  shortly  giving  judg- 
ment. Those  circumstances  are  insisted  upon,  and  the 
parties  add  their  belief,  that,  though  this  stock  was  trans- 
ferred to  Mrs.  Phoebe  Jiiwood,  it  still  continued  the  pro- 
perty of  Mr.  Attwood^  and  that  Mrs.  Phoebe  Aiiwood  was 
a  trustee  for  him.  No  affidavit  is  made  upon  the  other 
side.  They  had  the  power  of  stating  that  this  was  a  trans- 
actionbetweenMr.  Aiiwood  SLXid  Mrs.  Phoebe  Aiiwoodfix 
a  valuable  consideration.  They  have  not  done  so ;  and,  sit- 
ting here  as  if  I  were  acting  as  a  juryman,  I  should  come 
to  the  conclusion  that  the  stock  still  continues  the  pro- 
perty of  Mr.  John  Aiiwood;  and  that,  therefore,  this  in- 
junction ought  to  be  granted. 

Motion  granted. 


June  14M. 

Where  excep- 
tions to  an  an- 
swer are  set 
down  to  be  ar- 
gued, the  defen- 
dant may  ob- 
tain the  previ- 
ous order  two 
days  before  they 
are  actually  ar- 
gued, and  need 
not  obtain  the 
order  two  days 
before  the  day 
for  which  they 
are  set  down  to 
be  argued. 


Jadis  r.  RuscoE. 

Exceptions  were  taken  to  the  answer. 

OntheSlstil/ay,  the  exceptions  were  set  down  for  argu- 
ment, and  stood  for  hearing  in  the  paper  of  that  day;  but, 
from  the  pressure  of  other  business,  were  not  beard. 

On  the  23rd  May,  two  days  before  the  exceptions  were 
actually  argued,  the  defendant  obtained  the  previous 
order. 

Mr.  Simpkinson^  for  the  plaintiff,  moved  to  discharge 
the  previous  order  for  irregularity,  on  the  ground  that  the 
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order  ought  to  have  been  obtained  and  served  two  days         1832. 
before  the  day  on  which  the  exceptions  were  set  down  to  be 
argued,  and  on  which  they  would  actually  have  been  argu« 
ed,  if  the  other  business  of  the  Court  had  permitted ;  and  he 
referred  to  Fowler* s  Practice  (a). 

Mr.  Boteler,  coniri. 

The  Court  held  the  previous  order  to  be  regular,  and 
refused  the  motion;  but,  in  consequence  of  a  difference  of 
opinion  among  the  officers  of  the  Court  as  to  the  regularity 
of  the  practice,  without  costs. 


(d)  Vol.  1,  page  285. 


Smith  r.  Jackson  and  Others.  April  27tL 

Jd  our  bills  had  been  filed  by  two  persons  seised  as  ten-  xhe  pUdntia 
ants  in  common  of  an  impropriate  rectory  against  occupi-  ^jJJ^J?^^  . 
ers,  for  an  account  and  satisfaction  of  tithes.    At  the  time  t>^  tithe  cautet 

n  «*i.         1      «  'It  i>     *  .  «      1  *'•'*  allowed  to 

of  filing  the  bills,  one  of  the  tenants  m  common  had  con-  withdraw  repii. 
veyed  his  share  of  the  rectory  and  tithes  by  way  of  mort-  ^^^eirWUs 
gage  for  securing  the  repayment  of  a  sum  of  money.  This  **?  making  cer- 
fact  was  not  discovered  by  the  solicitor  for  the  plaintiffs  un-  of  the  ihare  of 
til  after  the  answers  had  come  in  and  they  had  been  re-  Sapart^on* 
plied  to.  P*y°^"*  ^^Q*. 

I#«i«^u  irv.  costoineach 

cante. 

Mr.  Spence  now  moved,  on  an  affidavit  of  the  facts,  for 
liberty  to  withdraw  the  replication  and  amend  the  bills  in 
each  cause,  by  making  the  mortgagees  parties,  on  pay- 
ment of  9Qs.  costs  in  each  case,  according  to  the  general 
rule  of  the  Court. 
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183^.  ]^|i,  Boieler  for  the  defendants, — Great  addidonal  costs 

will  be  occasioned  by  the  proposed  amendments ;  the  phdn- 
tiffs  oughty  therefore,  to  pay,  not  only  the  stated  costs  of 
amendment^  but  the  increased  costs,  and  also  the  costs  of 
this  application.  The  costs  are  entirely  occasioned  by  the 
misconduct  of  the  plaintiffs,  who,  at  the  time  of  filing  the 
bills,  must  have  known  that  one  of  them  had  executed  this 
mortgage.  In  Lucton  School  v.  Scarlett  {a)^  the  Court  re- 
fused to  permit  the  plaintiffs  to  withdraw  the  replication, 
and  to  amend  their  bill  by  making  Pemble,  who  was  a  lessee 
under  the  plaintiffs,  a  party;  and  they  were  obliged  to  dis- 
miss their  bill  and  file  a  new  bill,  making  Pemble  a  party. 
— Markham  v.  Smythe  (6),  and  PhilUps  v.  Stephenson  (c), 
were  also  cited  for  the  defendants. 

Mr.  Spence^  in  reply,  contended  that  the  cases  cited  were 
cases  in  which  there  had  been  great  negligence,  and  there- 
fore had  no  application  to  the  present  cause.  That,  accord- 
ing to  the  practice  of  the  Court,  the  plaintiffs  were  entitled 
as  of  course  to  withdraw  replication,  and  amend  their  bilk, 
on  the  payment  of  stated  costs  (d). 

Motion  granted,  on  payment  of  the  usual  costs  of 
withdrawing  replication  and  amending  bills. 

(a)  M*Cld.  17.  (c)  Id.  206. 

(b)  9  Price,  163.  (d)  2  Fowl.  26. 
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Whitbrsad  V.  GuRNEY  and  Others.  ^7"'Crr' 

Majf  7  th. 

JtLR.  JAMES  WIGRAM9  and  Sir  George  Grey,  for  Though  a  de- 
the  plaintiff^  moved  for  the  production  of  certain  papers  J  not'wmpei-^* 
and  letters  admitted  by  the  answer  of  one  of  the  defen-  f^^*  ^  pw^uce 

''  letters,  and  co- 

dants  to  be  in  his  custody  or  power.  pies  of  letters, 

between  himself 

Mr.  Jacob  and  Mr.  Chandless  contended,  that,  some  of  subsequendy  to' 
the  letters  having  passed  between  the  defendants  and  S'^thc'sui^Tnd 
their  solicitors  subsequently  to  the  institution  of  the  suit.  ^°  relation 

^  •'  '  thereto,  yet, 

and  in  relation  thereto,  the  plaintiffs  were  not  entitled  to  where  there  are 

the  production  of  them.   They  also  insisted  that  some  other  ^^  tharTone, 

letters  which  had  passed  between  the  defendants  them-  ^*^p^^j*e°f 

selves,  with  respect  to  the  defence  which  they  should  make  ters,  and  copies 

^      -  .^  •     Ti  •   •!         J  r  1      X-  <^^  letters,  which 

to  the  suit,  were  m  like  manner  privileged  from  production,  have  passed  be- . 
Vent  V.  Pacey  (a),  Preston  y.  Carr  (6),  Newton  v.  Berres-  ITs^J  to"hriJ^ 
/ord(c),  and  Bolton  v.  The  Corporation  of  Liverpool  {d),  defence  of  the 
were  cited. 

Lord  Lyndhurst  held  that  the  former  letters  were  pri- 
vileged ;  but  that  the  rule  laid  down  in  Bolton  v.  Tfte  Cor^ 
poration  of  Liverpool^  with  respect  to  letters  between  par- 
ties and  their  solicitors,  did  not  apply  to  letters  between 
the  parties  themselves. 

{a)  4  Ru88. 193.    (6)  1  Y.  &  J.  176.    (c)  Ante,  377-    {d)  lb,  n. 


Blewitt  V.  Blewitt  and  Another.  j^i  ^^j^ 

jL  he  bill  was  filed  by  a  residuary  legatee  against  two  Bin  by  a  resi- 
executors  for  an  account  of  the  estate  and  effects  of  their  ?"^7./l^!!!.! 

against  execu* 

testator,  to  have  the  assets  secured,  and  to  restrain  the  '**'^-  DemMrrer 
defendants  from  transferring  certain  stocks,  and  misapply-  equity,  on  the 

.1  -  ground  that  the 

mg  the  property.  bill  did  not  allege 

that  the  testator 
died  without  re- 
voking his  will,  or  that  the  executors  had  proved  the  will.     The  demurrer  was  over-ruled,  with 
liberty  to  the  defendants  to  plead,  and  for  the  plaintiflf  to  amend. 

VOL.  I.  P  P 
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1832.  Rachael  Blewiti^  one  of  the  defendantSy  put  in  a  gener- 

al demurrer  to  the  bill  for  want  of  equity. 

The  ground  of  the  demurrer  was>  that,  though  the  bill 
stated  that  the  testator  made  his  last  will  and  testament 
to  the  effect  in  the  bill  set  forth,  and  appointed  the  defisn- 
dants  executors  of  such  will,  and  that  they  had  since  the 
testator's  death  taken  upon  themselves  the  execution  of  the 
testator's  will;  yet  that  the  bill  did  not  allege  that  the  tes- 
tator had  died  without  having  revoked  the  will,  or  diat 
the  will  had  been  proved  by  the  executors. 

Mr.  Wakefield^  in  support  of  the  demurrer. 

Mr.  Bichner,  for  the  bill. — The  demurrer  admits  the 
will  to  be  the  last  will  of  the  testator,  as  stated  in  the  bilL 
An  executor  may  be  sued  before  probate;  he  derives 
his  authority  from  the  wiU,  and  not  from  the  probate. 
Phipps  V.  Steward  (a);  Duhoich  College  v.  Johnson  (6); 
Humphreys  v.  Humphreys  (c);  Cleland  v.  Cleland{d). 

Mr.  Wakefield^  for  the  demurrer. — In  Phipps  v.  Stew- 
ard, the  bill  suggested,  which  the  present  bill  does  not, 
that  there  was  a  suit  in  the  Ecclesiastical  Court  touching 
the  right  to  administration ;  and  it  was  therefore  necessary 
that  the  property  should  be  secured  pending  that  litiga- 
tion. In  modem  times,  a  bill  for  securing  property  pen- 
dente lite  in  the  Ecclesiastical  Court,  does  not  pray  any  ac- 
count, but  only  a  receiver.  In  Dulwich  College  v.  Johnson^ 
there  was  also  a  suit  pending  in  the  Ecclesiastical  Court. 
It  is  true,  that,  if  a  bill  be  filed  before  probate,  and  probate 
be  obtained  at  any  time  before  the  hearing,  it  is  suflBcient, 
if  no  objection  be  made  to  it;  but  the  defendant  is  at  li- 
berty at  any  time  to  make  the  objection. 

Jvlif  iiM.         Lord  Lyndhurst,  C.  B. — This  is  a  bill  by  a  residuary 
legatee  against  executors,  to  which  a  demurrer  has  been  filed 

(a)  1  Atk.  285.    (//)  2  Vern.  49.    (c)  3  P.  Wms.  349,  351.    (d)  Prtc 

in  Chan.  64. 
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on  the  ground  that  it  is  not  stated  hy  the  bill  that  the  tes- 
tator died  without  revoking  his  will,  or  that  the  will  has 
been  proved  by  the  executors.  It  appears  to  me,  that  there 
18  no  ground  for  the  objection.  It  is  quite  suflScient  to  state 
that  the  will  is  the  last  will  and  testament  of  the  testator. 
The  Court  will  not  presume  that  there  was  any  revocation 
of  it«  The  next  question  was,  whether  executors  can 
be  sued  before  probate.  A  distinction  prevails  in  all  the 
cases  between,  suits  by  and  against  executors.  If  executors 
elect  to  act,  they  are  liable  to  be  sued  before  probate,  and 
cannot  afterwards  renounce.  Many  authorities  will  be 
found  for  this  in  Comyns^s  Digest  (a),  Wentworth  on  Ex- 
ecutors  (6),  Vin.  Ab.  (c),  and  1  Salk.  {d).  In  Precedents  in 
Chancery  (e),  the  same  principle  is  recognized ;  and  that 
case  is  much  stronger  than  the  present.  I  think  the  de- 
murrer  must  be  overruled. 

Demurrer  overruled,  with  liberty  for  the  defend- 
ants to  plead,  and  for  the  plaintiff  to  amend. 


(a)  Title  Adminittrator,  (D.)  9. 

(6)  Page  37. 

(c)  Vol.  11,  p.  206,  tit.  Execu- 


tor, (A.  a)  2. 
{d)  Page  289. 
(e)  Page  64,  note. 


1832. 


Blewitt 

V. 

Blewitt. 


Between  Roger  Potts,  Plaintiff, 

James  Curtis,  Richard  James  Lawrence,  and 
Charles  Lovelace,  Defendants. 

And  between  the  said  Roger  Potts,  Plaintiff, 

and 
James  Lawrence,       Defendant. 

Jl>Y  an  indenture  of  settlement,  dated  19th  April,  1795,  BUi  to  compel 
upon  the  marriage  of  Robert  Lovelace  with  Elizabeth  Ba-  certain°Mock, 

the  reversionary 
interest  in  which 
had  been  formerly  purchased  by  the  plaintiff,  and  had  now  become  vested  in  poasetsion.  The 
transfer  was  reristed  by  the  vendor,  and  the  trustees  of  the  settlement  under  wliich  he  claimed,  on 
two  grounds — Ftr</,  fraud,  or  undue  advantage — and  seeondljff  inadequacy  of  the  consideration. 
The  first  ground  wholly  foiled  in  evidence.  On  the  second  point,  the  effect  of  the  evidence  was, 
that  the  price  given  was  sufficient,  according  to  the  opinion  of  auctioneers,  and  persons  of  that  de- 
scription, but  was  about  two  thirds  of  the  value,  calculated  by  actuaries  from  the  tabUsi^-Held, 
that  the  inadequacy  of  the  consideration  was  not  sufficiently  proved. 
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1832.        ker,  several  sums  of  Bank  Annuities«  amounting  altogether 
to  28,3821.  ns.Sd.  SI.  per  cent.  Bank  Annuities^  and  a 
sum  of  SyOOO/.  sterling,  secured  by  bond,  were  assigned  to 
and  vested  in  trustees,  upon  trust,  after  payment  of  1002. 
per  annum  to  the  intended  wife,  to  pay  the  residue  of  the 
dividends  and  interest  thereof  to  the  said  Robert  Lovelace 
during  the  joint  lives  of  himself  and  the  said  Elixabeth  his 
intended  wife;  and,  from  and  immediately  after  the  death 
of  the  said  EliMabeih  Baker ,  in  case  the  said  Robert  Looe^ 
lace  should  survive  her,  upon  trust  to  pay  him  or  his  as- 
signs the  whole  of  the  said  dividends  and  interest  during 
his  life ;  and  after  the  decease  of  the  said  Robert  Lovelace, 
in  case  he  should  survive  the  said  Elixabeth  Baker,  as 
aforesaid,  upon  trust,  out  of  the  said  Bank  Annuities,  to 
raise  the  sum  of  3,000/.,  and  pay  the  same  as  the  said 
Elizabeth  Lovelace  should  (notwithstanding  coverture)  by 
deed  or  will  direct  or  appoint.     But,  in  case  the  said  Eli' 
zabeth  Baker  should  survive  the  said  Robert  Lovelace^ 
and  there  should  be  any  child  or  children  living  at  his 
death,  then,  upon  trust,  after  the  death  of  the  said  Robert 
Lovelace,  out  of  the  said  trust  premises,  to  raise  the  sum 
of  3,000/.,  and  pay  the  same  to  the  said  Elizabeth  Baker, 
or  her  assigns,  for  her  own  absolute  use  and  benefit,  and 
to  pay  the  dividends  and  interest  of  the  residue  of  the 
said  trust  premises  to  the  said  Elizabeth  Baker  during 
her  life;  and,  after  the  decease  of  the  survivor  of  them, 
the  said  Robert  Lovelace  and   Elizabeth  his  intended 
wife,  upon  trust  to  pay  and  transfer  the  said  Bank  An- 
nuities and  trust  premises,  or  so  much  thereof  as  should 
remain  after  answering  the  said  several  purposes  in  the 
events  aforesaid,  between  and  among  all  and  every  the 
child  and  children  of  the  said  Robert  Lovelace  SLud  Eliza- 
beth  his  intended  wife,   equally  to  be  divided  between 
them,  if  more  than  one,  the  portions  of  sons  to  be  vested 
interests  on  their  attaining  twenty-one. 

There  were  eight  children  of  the  marriage,  of  whom  the 
defendant  Charles  Lovelace  was  one. 
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In  the  year  1812,  the  defendant,  Charles  Lovelace,  had  1B32. 
attained  the  age  of  twenty-five  years,  and,  as  one  of  the 
eight  children,  had  become  entitled,  subject  to  the  life  in- 
terest of  his  father  and  mother,  both  of  whom  were  then 
living,  to  a  vested  interest  in  one  eighth  part  of  the  stocks, 
funds,  monies,  and  securities,  then  liable  to  the  trusts  of 
the  settlement,  and  which  at  that  time  consisted  of  the 
sum  of  2,000/.,  secured  by  the  bond  mentioned  in  th9 
settlement,  3,250/.  3/.  per  cent.  Reduced  Bank  Annuities, 
15,122/.  17^.  6c/.  3/.  per  cent.  Consolidated  Bank  Annui- 
ties, and  10,010/.  3/.  per  cent.  Consolidated  Bank  Annui- 
ties, all  standing  in  the  names  of  the  trustees  of  the  set- 
tlement. 

In  July,  1812,  the  defendant,  Charles  Lovelace  (his 
father  and  mother  being  then  both  living)  contracted  with 
the  plaintiff  for  the  sale  to  him  of  his  (the  defendant 
Charles  Lovelace's)  eighth  share  of  the  trust  monies  and 
funds,  subject  to  the  life  interest  of  the  father  and  mo- 
ther, and  subject  also  to  a  proportionate  part  of  the  3,000/. 
liable  to  be  raised  out  of  the  funds  under  the  trusts  of  the 
settlement,  for  the  sum  of  550/. 

By  an  indenture,  dated  the  21st  August,  1812,  in  con- 
sideration of  550/.  on  that  day  paid  to  the  defendant, 
Charles  Lovelace,  by  the  plaintiff,  the  defendant  Charles^ 
Lovelace  assigned  to  the  plaintiff  his  eighth  part  or  share 
in  the  trust  monies  and  funds,  exclusive  of  the  2,000/. 
secured  by  the  bond  mentioned  in  the  settlement. 

John  Day,  Robert  Dent,  and  John  Church,  three  of  the 
trustees  of  the  settlement,  died  in  the  life-time  of  John 
Baker,  their  co-trustee ;  and  John  Baker,  the  last  sur- 
viving trustee,  died  prior  to  the  assignment  of  the  21st 
August,  1812. 

By  an  indenture,  dated  tlie  2nd  June,  1814,  indorsed  on 
the  settlement  of  the  19th  October,  1775,  the  defendants, 
James  Curtis  and  Richard  James  Lawrence,  were  duly 
appointed  trustees  of  the  settlement,  in  the  place  of  the 
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1832.  former  trustees ;  and  the  trust  monies  and  funds  were  as- 
signed and  transferred  to  and  vested  in  them  upon  the 
trusts  of  the  settlement. 

Shortly  after  the  appointment  of  the  defendants  CmrtU 
and  Lawrence  to  be  trustees  of  the  settlement,  notice  was 
given  to  them  by  the  plaintiff  of  the  assignment  of  the 
2Ut  August,  1812. 

Robert  Lovelace,  the  father  of  the  defendant  Ckarlei 
Lovelace,  died  in  the  year  1823,  and  Elizabeth  Lovelace f 
the  mother  of  the  defendant  Charles  Lovelace,  died  in  the 
year  1824,  the  sum  of  3,000/.  provided  for  her  by  the  set- 
tlement having  been  duly  raised  for  her  under  the  trusts 
of  the  settlement. 

In  Hilary  Term,  1829,  the  plaintiff  filed  his  original  billi 
which  was  amended  in  the  following  July,  praying  that  the 
eighth  part  or  share  of  the  defendant  Charles  Lovelace 
might  be  decreed  to  be  transfecred  and  paid  to  the  plaintiff, 
and  that  the  necessary  and  proper  accounts  might  be  taken 
for  ascertaining  the  amount  and  particulars  of  such  share ; 
but,  in  case  the  Court  should  be  of  opinion  that  the  plain- 
tiff was  not  entitled  to  have  such  part  or  share  paid  or 
transferred,  then  that  the  plaintiff  might,  out  of  such  part 
or  share,  be  paid  his  said  principal  sum  of  550^,  and  all 
the  interest  which  had  accrued  due  thereon,  together  with 
his  costs  of  the  suit. 

Inthe  month  of  November,  1 830,  and  subsequently  to 
putting  in  his  answer,  the  defendant  Richard  James  Law- 
rence, one  of  the  trustees,  died,  and  after  his  death  a  bill 
of  revivor  was  filed  against  e/am^^Zatirr^ytc^,  his  executor, 
who,  having  gone  abroad  before  he  was  served  with  pro- 
cess, a  supplemental  bill  was  filed  against  the  other  de- 
fendants to  establish  that  fact. 

The  defence  to  the  suit,  on  the  part  of  the  defendant 
Charles  Lovelace  and  the  trustees  of  the  settlement, 
rested  on  two  grounds : — First,  undue  advantage  taken  of 
the  necessities  of  the  defendant  Charles  Lovelace,  and  of 
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bis  ignorance  of  the  value  of  his  reversionary  interest —         1832. 
Secondly,  the  inadequacy  of  the  price  paid  for  the  rever- 
sionary interest. 

A  great  deal  of  evidence  was  entered  into  on  both  sides. 

The  evidence  on  the  part  of  the  defendants  with  respect 
to  the  first  point,  viz.  the  undue  advantage  taken  by  the 
plaintiff  of  the  defendant  Charles  Lovelace  wholly  failed, 
and  the  case  as  to  this  point  was  wholly  abandoned.  The 
evidence  as  to  the  second  ground,  the  inadequacy  of  the 
consideration,  and  upon  which  latter  ground  the  whole 
case  turned,  consisted,  on  the  part  of  the  plaintiff,  of  the 
evidence  of  Charles  Farebroiher,  who  deposed,  that  he 
had  been  an  auctioneer,  appraiser,  and  surveyor,  for  twen- 
ty-six years,  and  was  well  acquainted  with  the  value  of  re- 
versionary and  expectant  estates,  from  having  bought  and 
sold  a  considerable  number  of  such  estates  and  interests ; 
that  the  reversion  to  one  eighth  of  ^5,132/.  17^.  6d.  SL 
per  cent.  Consolidated  Bank  Annuities,  and  ^,000/.  cash, 
well  secured  (a),  payable  on  the  decease  of  the  survivor  of 
a  gentleman  sixty-two  years  of  age,  and  a  lady  sixty-five 
years  of  age,  but  subject  to  a  deduction  out  of  such  stock 
and  cash  of  3,000/.  cash,  would  have  produced  by  public 
auction  or  private  contract,  the  sum  of  530/.,  on  the  28th 
Jult/,  1812;  that  the  reversion  to  2,550/.  3/.  per  cent. 
Consolidated  Bank  Annuities,  and  24/.  18^.  cash,  being 
the  residue  of  292/.  13^.,  after  deducting  267/.  \5s,  for  se- 
ven half-yearly  dividends  accruing  on  the  said  sum  of 
2,550/.  3/.  per  cent.  Consols,  from  the  24th  Januari/,  1824, 
to  the  5th  October^  1827 ,  well  secured,  payable  on  the  de- 
cease of  the  survivor  of  the  before-named  gentleman  and 
lady,  would  have  produced,  by  public  auction  or  private 

(a)  The  assign ment  of  2l8t  Au-  bond.    On  a  subsequent  examin- 

gust,  1812,  having  been  destroyed  ation  of  the  fragments  of  the  deed, 

by  fire,  it  was  considered,  when  the  contrary  appeared  to  be  the 

the  suit  was  instituted,  that  it  in-  case, 
eluded  the  2flOOL  secured  by  the 
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1832.  contract,  on  the  28th  July,  1812,  the  sum  of  415^-  that 
the  sum  of  530/.  would  have  been  a  fair  consideration  for 
the  first  of  such  estates  and  interests,  and  41 5^.  for  the  se- 
cond  of  such  estates  and  interests,  and  such  as  he  would 
have  advised  any  person  consulting  him  to  take  for  those 
interests,  on  the  28th  July,  1812;  that,  on  the  28th  July, 
1812,  the  price  of  Consols  was  564  to  56iper  eeni.,  and  of 
Reduced  Bank  Annuities,  56|  to  561  per  cent.  And  the  evi- 
dence of  James  Abbott ,  who  deposed  that  he  had  been  an 
auctioneer  and  appraiser  between  thirty  and  forty  years, and 
was  well  acquainted  with  the  value  of  reversionary  and  ex* 
pectant  estates,  from  having  been  employed  to  sell  the 
same.  This  witness  valued  the  interests  estimated  by  the 
former  witness  at  530/.  and  415/.  at  the  sum  of  500A  and 
400/./  and  which  he  considered  to  be  the  prices  which 
they  would  have  produced,  by  public  auction  or  private 
contract,  on  the  28th  July,  1812. 

The  evidence  on  the  part  of  the  defendants,  as  to  the 
value  of  the  reversion,  consisted  of  the   depositions  of 
Charles  Ansell,  the  actuary  of  the  Atlas  Life  Assurance 
Office,  who  deposed,  that,  taking  on  the  28th  July,  1812, 
the  market  price  of  3/.  per  cent.  Consols,  to  be  564  j^^r  eeih 
turn,  and  of  3/.  per  cent.  Reduced  Bank  Annuities,  561  per 
centum,  the  fair  and  proper  value  of  the  reversion  of  the 
defendant  Charles  Lovelace,  was  847/.  11^./  that  he  esti* 
mated  such  value  by  the  usual  and  established  rules  of 
computation  adopted  for  ascertaining  the  value  of  rever* 
sionary  interests  expectant  upon  lives  with  reference  to  the 
market  price  of  stocks  at  the   time   of  such  valuation. 
And  of  Charles  Lancelot  Hoggart,  who  deposed  that  he 
had  been  an  auctioneer  twenty-six  years ;  that  he  was  accus- 
tomed to  value,  and  was  well  acquainted  with  the  value  of 
reversions;  that,  assuming  on  the  28th  July,  1812,  the  mar* 
ket  price  of  Consols  to  be  56k  per  cent.,  and  of  3/.  percent 
Reduced  Bank  Annuities,  561  the  value  of  the  plaintiff's 
reversionary  interest  was  940/./  which  sum  the  witness 
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computed  as  the  value  taking  the  before-mentioned  prices         1832. 
of  stock  as  the  basis  of  his  computation.     But  the  witness 
stated,  that,  in  his  opinion,  the  price  of  stocks  in  the  months 
o{  July  and  August ^  181Si  was  not  a  fair  basis  for  ascer- 
taining the  value  of  a  reversion  of  stock  at  that  time,  inas- 
much as  stocks  at  that  particular  period  were  at  an  unu« 
sually  low  and  depressed  price>  from  the  then  state  of  Eu» 
rape.   And  the  witness  therefore  stated,  that,  in  estimating 
the  value  of  the  reversionary  interest  at  that  period,  a  me- 
dium price  of  the  stocks  ought  to  be  taken ;  and  considering 
money  at  that  period  to  be  improveablC)  and  that,  taking 
the  stock  at  60/.^  the  value  of  the  reversion  upon  that  prin- 
ciple would  be  1,018A     And  of  Henry  JVyati,  who  proved 
that  he  had  been  a  land  agent  and  surveyor  for  forty  years, 
during  which  he  had  been  extensively  engaged  in  the  valu- 
ation and  sale  of  all  descriptions  of  property,  including  rever- 
sions— that,  supposing  on  the  28th  July,  1812,  Consols  to 
have  been  56i  per  cent.^  and  3L  per  cent  Reduced  Bank 
Annuities,  56f  per  cent,  the  value  of  the  reversionary  inter- 
est was  890/.  or  thereabouts.     But  the  witness  stated,  that 
in  his  opinion  it  was  not  a  fair  or  proper  mode  of  estimat- 
ing the  value  of  a  reversionary  interest  in  stock,  to  take  the 
price  of  stocks  at  the  time  of  purchase,  either  at  an  extra- 
ordinary low  price  or  at  a  very  high  price;  but,  that,  in 
making  the  calculation,  regard  should  be  had  to  the  future 
price  of  stock  being  something  higher,  particularly  as  the 
period  alluded  to  was  nearly  at  the  close  of  the  war,  and, 
therefore,  it  would  not  have  been  unfair  to  have  consider- 
ed the  mean  value  or  average  price  of  stock,  at  60/.  per 
cefit.f  and  to  have  made  the  calculation  on  that  basis;  ac- 
cording to  which  the  value  of  the  reversionary  interest 
would  have  been  1000/.     The  defendant  Lovelace  also 
examined  Mr.  Morgan,  the  actuary  of  the  Equitable  As- 
surance Office,  who  estimated  the  value  of  the  reversion- 
ary interest,  supposing,  on  the  28th  July,  1812,  Consols  to 
have  been  56i  per  cent.,  and  3/.  per  cent.  Reduced  Bank 
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1832.  Annuities,  561  per  cenL,  at  855/.  8s,  or  thereabouts.  And, 
supposing  on  the  21st  August,  1812,  Consols  to  have  been 
58i  per  cent,  and  31.  per  cent.  Reduced  Bank  Annuities, 
58^  per  cent.,  at  884/.  10^./  that  such  respective  values 
were  estimated  by  the  usual  and  established  rules  of  com- 
putation adopted  for  ascertaining  the  value  of  reversionary 
interests  expectant  upon  lives,  with  reference  to  the  market 
price  of  stocks  at  the  times  of  such  valuation. 

The  defendant  Lovelace  also  proved,  that,  on  the  Slst 
August g  1812,  the  price  of  Consols  was  57i  to  581,  and  of 
3/.  per  cent.  Reduced  Bank  Annuities,  58i  to  58i.  And 
that  on  the  27th  June,  1820,  the  opening  price  of  Consob 
was  69i  to  70i,  and  the  market  price  of  3/.  percent.  Reduc- 
ed Bank  Annuities  was  681  to  681  per  centum. 

Mr.  Knight,  Mr.  Simpkinson,  and  Mr.  Cooper  for  the 
plaintiff. — There  is  no  general  rule  that  mere  inadequacy 
of  price,  as  shewn  by  the  calculation  of  an  actuary,  is  suffi- 
cient of  itself  to  avoid  a  purchase  of  a  reversionary  interest. 
Supposing,  however,  such  a  rule  to  prevail,  the  plaintiff 
did  give  a  sufficient  price,  according  to  the  evidence  of 
Farebrother  and  the  other  auctioneer.  On  the  other 
side,  the  two  actuaries  who  have  been  examined,  prove, 
not  what  the  reversionary  interest  would  produce  in  the 
market,  but  the  value  according  to  the  tables.  In  Griffitk 
V.  SprcUley  (a).  Lord  Chief  Baron  Eyre  observes,  ''  the 
value  of  a  thing  is  what  it  will  produce,  and  admits  of  no 
precise  standard.  It  must  be  in  its  nature  fluctuating,  and 
will  depend  on  ten  thousand  different  circumstances  :'*  and 
referring  to  a  case  of  Heathcote  v.  Paignion,  he  observes: 
**  At  the  same  time,  I  must  confess  I  do  not  enter  into  the 
grounds  of  the  calculation  by  which  the  value  in  that  case 
was  ascertained;  for,  after  all,  if  tlie  actuary  of  the  Ami- 
cable Society  will  extract  from  the  tables,  that  an  annuity 

(fl)  1  Cox,  3«8,  389. 
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for  the  life  of  the  seller  is  worth  tweWe  years'  purchasej  1832. 
and  yet  no  one  man  is  to  be  found  on  the  stock  exchange 
who  will  give  more  than  six;  and  on  and,  before  and  after 
the  time  of  the  contract,  the  sense  of  mankind,  evidenced 
by  their  transactions,  is,  that  such  an  annuity  is  not  worth 
more,  I  cannot  conceive  how  the  Master  drew  the  in- 
ference he  did."  This  is  a  strong  confirmation  of  the 
judgment  of  the  late  Chief  Baron,  Sir  W,  Alexander,  in 
Headon  v.  Rosher{a).  If  no  purchase  by  private  contract 
of  a  reversionary  interest  can  stand,  unless  the  value  speci- 
fied in  the  tables  be  given,  which  no  person  will  in  fact  give 
for  It,  then  it  follows  that  a  reversionary  interest,  however 
valuable,  cannot  be  sold  by  private  contract.  In  Shelley 
V.  Nash  (6),  it  seems  to  have  been  laid  down,  that  a  sale  of 
a  reversionary  interest  by  auction,  though  for  an  inadequate 
price,  is  good,  and  that  a  purchaser  is  not  bound  to  shew 
that  he  has  given  the  full  value.  According  to  that  case, 
there  can  be  no  sale  of  a  reversionary  interest,  except  by 
auction.  In  Gowland  v.  De  Faria  (c),  there  was  no  con- 
flict with  respect  to  the  value.  The  inadequacy  of  the 
consideration  was  admitted.  That  case  was  appealed  from, 
and  was  subsequently  compromised.  Gowland  v.  De 
Faria,  would  not  seem  to  be  warranted  by  the  pre- 
ceding cases;  and  the  opinion  of  the  late  Chief  Baron 
seems  the  only  rational  and  correct  opinion.  There  are 
many  instances  of  bills  to  set  aside  contracts  merely  for  in- 
adequacy of  consideration  being  dismissed  at  the  hear- 
ing. The  defendants  rest  their  case  not  on  fraud  alone, 
but  on  the  inadequacy  of  the  consideration.  The  fraud  is 
distinctly  disproved  by  the  plaintiff*,  and  there  is  no  evi- 
dence on  the  other  side  of  fraud.  The  defendants  having 
made  no  distinct  point  of  fraud,  apart  from  the  inadequacy 
of  the  consideration,  the  defence  as  to  fraud  failing,  can- 
not resort  to  the  inadequacy  of  the  consideration  alone. 

(a)  I  M'Clel.  &  Y.  89.         {b)  3  Madd.  232.         (c)  17  Ves.  20. 
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1832.  There  is  notliing  in  the  interrogatories  on  the  part  of  the 
defendants,  calculated  to  produce  evidence  of  what  the 
reversion  would  produce  on  a  sale,  but  only  as  to  its  va- 
lue. In  Gowland  v.  De  Faria^  no  evidence  was  gone  into 
to  shew  that  the  vendor  was  in  a  situation  to  set  aside 
the  contract.  We  have  gone  into  evidence  to  shew  that, 
in  1817,  the  defendant  Lovelace  was  in  such  a  situation. 
In  every  case  where  a  party  comes  to  set  aside  transactions 
of  this  description,  he  must  shew  that  he  has  used  due 
diligence.  The  same  principle,  it  is  apprehended,  must 
apply  where  he  is  a  defendant  resisting  a  specific  per- 
formance. Gwynne  v.  HecUon  (a),  Moth  v.  Aitwood  (6), 
and  Emery  v.  Wase  (c),  were  also  cited  for  the  plaintiflT. 

Mr.  Boieler  and  Mr.  Lovat,  for  the  defendants. — Sir 
William  Grant  did  not  intend  to  lay  down  any  new  rule  in 
Gowland  v.  De  Faria;  but  only  intended  to  act  upon  the 
law  as  it  was  to  be  found  in  the  earUer  cases.    In  Peacock 
Y.  Evans  (d),  the  protection  given  by  a  Court  of  equity  to 
an  expectant  heir  dealing  for  his  expectancies,  is  treat- 
ed as  approaching  almost  to  an  incapacity  to  contract. 
The  general  principle  upon  which  the  Court  acts  in  cases 
of  this  description,  is  to  be  found  in  Bemey  t.  Pitt  {e\ 
Twisleton  v.  Griffith  (/),  Gwynne  v.  Heaton,  Gowland  v. 
De  Faria  (g).    In  Shelley  v.  Nash  (A),  the  rule  established 
was,  that  there  being  no  improper  conduct  at  the  auction, 
the  price  obtained  at  the  auction  must  be  taken  as  the  fair 
value;  but,  in  Fox  v.  Wright  (i),  a  sale  by  auction  with- 
out any  reserve  of  post  obit  bonds  granted  by  the  vendor, 
was   relieved   against.     In    Hincksnmn  v.  Smith  (it),  the 
Master  of  the  Rolls  observes:  ''  In  Gowland  v.  DeFariaf 

(a)  1  Bro.  C.  C.  1.  1  P.  W.  312. 

(6;  6  Ves.  846.  (/)  1  P.  W.  310. 

(c)  Ibid.  846.  (g)  17  Ves.  20. 

(d)  1 6  Ves.  5 1 2.  (A)  3  Madd.  232. 

(e)  2  Swaust.  142,  n.;  S,  C.  2         (i)   6 Madd.  111. 
Vera.  14;    2  Rep.  in  Cba.  396;  (k)  3  Russ.  435. 
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Sir  WiUiam  OrarU  did  not  consider  himself  as  laying  down  1832. 
a  new  rule,  but  as  following  the  current  of  authority/*  In 
Gwynne  v.  Heaton  there  was  no  fraud,  the  reversion  had 
been  offered  for  sale  all  over  the  town;  and  that  caae, 
therefore,  establishes  that  inadequacy  alone  is  sufficient. 
The  value  put  on  the  reversion  was  5,000/.,  an  annuity  of 
400/.  valued  at  2,000/.,  and  3,000/.  in  money  was  given 
for  it.  Lord  Hardwicke  considered  the  annuity  to  be  va- 
lued too  high.  The  inadequacy  was  not  greater  in  Gowland 
V.  De  Faria,  than  in  the  present  case.  In  Coles  v.  TrecO" 
thick  (a).  Lord  Eldon  observes,  that,  in  cases  of  rever- 
sions and  interests  of  that  sort,  in  some  the  whole  duty 
of  making  good  the  bargain,  upon  the  principles  of  the 
Court,  is  upon  the  vendee,  as  in  the  instance  of  heirs  ex- 
pectant. In  Davies  v.  The  Duke  of  Marlborough  (6),  the 
grant  of  the  annuity  recognised  in  the  grantor  the  char- 
acter of  eldest  son  and  heir-at-law;  and  Lord  Eldon  states 
it  to  be  clearly  established,  that,  if  a  party  has  dealt  with 
an  heir  apparent  for  interests  of  which  he  is  not  in  present 
possession,  it  does  not  rest  on  the  heir  to  shew  that  the 
bargain  was  unreasonable  and  improvident;  but  on  the 
party  dealing  with  him  to  shew  that  it  was  reasonable.  In 
Myle  V.  Swindells  {c)f  it  was  held  to  be  incumbent  on  the 
purchaser  of  a  reversionary  interest  of  a  person  in  the 
situation  of  an  expectant  heir,  seeking  a  specific  per- 
formance, to  prove  the  adequacy  of  the  consideration. 
In  deciding  that  case,  the  late  Chief  Baron  observes,  "  It 
was  thrown  upon  the  plaintiff  to  make  out  a  case  of  ade- 
quacy in  order  to  entitle  himself  to  a  decree,  and  he  has 
not  done  it  in  the  way  that  he  ought."  In  that  case.  Sir 
William  Alexander  adopted  the  principle  laid  down  in 
Gowland  v.  De  Faria,  and  Coles  and  TrecothicA.  In  Shel- 
ley  V.  Nash  (d),  the  Court  established  the  sale,  on  the  ground 


(a)  9  Vcs.  234, 246.  (c)  M'CleL  519. 

(6)  2  Swanst.  139.  {d)  3  Madd.  232. 
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1832.  that  the  auction  was  a  criterion  of  the  value*  In  Headon  ▼. 
Rosher,  the  parties  sold  for  a  purpose  which  the  Court  would 
consider  proper.  In  that  case,  if  they  could  not  haye  sold 
the  reversion,  they  might  have  been  placed  in  great  diffi- 
culty, and  unable  to  carry  their  plans  into  effect.  There, 
also,  the  property  had  twice  been  put  up  to  sale  by  auction 
without  effect,  and  the  parties  were  necessarily  driven  to  a 
sale  by  private  contract.  It  also  appeared  that  the  wife  had 
other  property  in  Court,  and  the  sale  was  only  of  ao  much 
as  was  necessary.  Sir  William  Alexander  in  that  case  ob- 
serves, that  the  report  of  Peacock  v.  Evans  shews  that  the 
mind  of  the  Judge  was  influenced  by  other  drcumstances 
than  the  mere  inadequacy  of  price.  In  Headon  v.  Rasker 
there  was  a  clear  confirmation  after  the  reversion  had 
dropped  in ;  and  the  sale,  therefore,  must  have  been  estab- 
lished. It  has  been  said,  that  the  defendants  do  not  rest 
their  case  merely  on  the  inadequacy  of  price,  but  mix  up 
with  it  misconduct,  and  that  they  are,  therefore,  not  now  at 
liberty  to  rest  on  the  inadequacy  alone.  In  Crwynne  v.  Heo' 
ion,  and  Ryle  v.  Swindell,  fraud  was  alleged,  bat  disproved; 
and  in  each  case  the  Court  acted  on  the  inadequacy  only. 
This  case  comes  clearly  within  the  principle  of  the  cases  in 
which  the  Court  has  interfered.  There  is  no  proof  in  this 
case  of  any  means  having  been  taken  to  ascertain  the  value. 
There  can  be  no  doubt  that  the  distress  of  the  defendant 
was  known  to  the  plaintiff;  the  whole  transaction  shews  it 
The  evidence  of  Mr.  Morgan  shews  the  value,  taking  it 
at  15,000/.  to  be  748/.,  being  a  difference  of  200/.  upon 
500/.,  a  difference  which  Sir  William  Grant  called  a  sub- 
stitutional diflerence.  Morgan  and  Ansell  both  state  the 
calculated  value  to  be  considerably  more  than  the  price 
agreed  to  be  paid ;  this  brings  it  within  Gowland  v.  De 
Faria. 

Mr.  Knight  replied. 
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Lord  Lynduurst. — I  have  made  a  calculation  as  to  the  1832. 
inadequacy.  If  the  two  calculations  of  Morgan  and  An- 
sell,  and  the  average  of  their  results,  be  taken  on  the  one 
side,  and  the  calculations  of  the  two  witnesses  for  the 
plaintiff,  and  the  average  of  their  results,  be  stated  on  the 
other  side,  and  then  the  average  of  the  whole,  two  on  one 
side,  and  two  on  the  other,  be  taken,  the  result  is  597/.,  that 
is,  47/.  more  than  the  price  actually  paid.  There  are  va- 
luations on  the  one  side  making  it  530/.  and  500/.,  adding 
them  together  the  sum  is  1030/.,  which  divided  by  two 
makes  the  average  515/.,  from  which  one  eighth  being 
taken  reduces  it  to  450/.  Then,  on  the  other  side,  taking 
MorgarCs  valuation  at  855/.,  and  AnselCs  at  SI'?/.,  they 
make  together  1702/.,  which,  divided  by  two,  makes  the 
average  851/./  taking  one  eighth  from  which  reduces  it  to 
744/.  /  so  that  the  average  on  one  side,  after  taking  off  the 
eighth  is  744/.,  and  the  average  on  the  other  side,  after  de- 
ducting the  eighth,  is  450/.  Now,  adding  the  744/.  to  the 
450/.,  they  make  together  1194/.,  and  this  being  divided  by 
two  makes  597/.  as  the  average  of  the  whole,  which  is  just 
47/L  more  than  the  price  actually  paid. 

It  b  quite  clear  that  Sir  William  Grant,  in  Gowland  v. 
De  Faria  (a),  pauses  a  moment  as  to  an  actuary's  valua- 
tion; but  then,  he  says,  "  there  is  nothing  opposed  to  it;  it 
is  not  questioned;  but  it  is  admitted.**  I  take  that  as  the 
basis  upon  which  I  should  proceed.  It  is  equally  clear, 
he  seemed  to  think  a  question  might  arise  as  to  whether 
an  actuary's  valuation  was  the  real  value.  Sir  William 
Alexander,  in  Headen  v.  Rosher,  states  that  the  sum  at 
which  an  actuary  values  a  reversion  never  can  be  obtain- 
ed. I  suppose  it  cannot;  for,  why  should  a  party  choose 
to  lock  up  his  money  at  the  ordinary  interest.  Some  de- 
duction therefore  should  be  made  on  that  account;  but,  in 
this  case,  making  no  deduction,  and  taking  the  valuations 

(a)  17  Ve6.  20. 
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1832.  on  both  sides/the  average  is  only  47/.  more  than  the  mo- 
ney  paid  for  the  reversion.  It  is  stated  that  500L  was  a 
fair  price,  because  500/.  was  paid  by  Parker  for  the  rever- 
sion he  purchased  of  Robert  Lovelace,  the  brother  of  the 
defendant  Charles  Lovelace.  On  the  other  side  it  was 
said  it  was  not  a  fair  price,  because  Parker  afterwards 
agreed  to  give  130/.  more,  through  the  medium  of  the 
pkintiff  Potts,  his  solicitor,  from  a  consciousness  that  the 
sum  at  which  he  had  purchased  was  not  a  fair  price.  This 
was  paid  I  suppose  after  the  contingency  occurred,  when 
it  turned  out  to  be  a  most  valuable  affair.  The  validity  of 
the  transaction  was  called  in  question;  and,  as  it  turned 
out  to  have  been  a  most  advantageous  purchase,  the  pur- 
chaser, who  wished  the  transaction  to  be  upheld,  was  will- 
ing to  pay  the  additional  sum,  rather  than  run  the  risk  of 
so  advantageous  a  bargain  being  set  aside. 

Cur.  adv.  vuU. 

May  Zrd.  Lord  Ltndhurst. — In  this  case  it  does  not  appear  to  me 
that  there  is  any  thing  upon  which  an  imputation  of  fraud 
can  rest;  neither  do  I  understand,  on  the  part  of  the  de- 
dants,  that  any  case  of  fraud  has  been  relied  on.  It  ap- 
pears that  Mr.  Charles  Lovelace  was  entitled  to  an  eighth 
of  this  reversionary  interest  One  of  his  brothers  had  sold 
his  eighth  of  the  same  reversionary  interest  to  Mr.  Parker, 
and  Mr.  Potts  had  in  that  transaction  acted  as  solicitor  to 
Mr.  Parker.  Mr.  Charles  Lovelace,  being  desirous  to 
sell  his  interest,  applied  to  Mr.  Lee,  his  own  solicitor,  by 
whom  an  application  was  in  the  first  instance  made  to  Mr. 
Parker,  to  know  whether  Mr.  Parker,  who  had  purchased 
the  interest  of  the  other  brother,  would  also  purchase  the 
interest  of  Charles  Lovelace.  He  declined  doing  so.  Simi- 
lar applications  were  made  to  several  other  persons,  and 
they  declined  purchasing  at  the  price  required  by  Mr. 
Lee,  as  the  agent  and  solicitor  for  the  vendor,  Mr.  Lovelace. 
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It  then  occurred  to  them  to  apply  to  Mr.  Potis.  They  1S32. 
accordingly  made  an  application  to  Mr.  Potls,  who,  in  the 
course  of  conversation,  made  an  offer  of  550/.,  and  said  he 
would  give  no  more  than  that  sum.  Mr.  Charles  Lovelace 
was  twenty-five  years  of  age  at  that  time,  and  was  accom- 
panied by  his  solicitor.  He  had  a  full  opportunity  of  consi- 
dering the  offer  which  was  made,  and  he  and  his  solicitor 
retired  for  the  purpose  of  considering  it ;  and  in  the  result 
they  came  into  the  room  again,  and  accepted  the  offer. 
There  is  nothing  whatever  to  shew  any  fraud  or  any  im- 
position on  the  part  of  Mr.  Potts,  and  therefore  the  case 
must  rest  entirely  upon  the  inadequacy  of  the  considera- 
tion. It  is  unnecessary  for  me  to  say  what  is  the  extent 
of  the  inadequacy  of  consideration  which  will  vitiate  a  con- 
tract of  this  kind,  for  it  does  not  appear  to  me  upon  the 
evidence,  as  far  as  I  have  been  able  to  understand  it, 
that  the  consideration  was  inadequate  when  the  subject 
is  fairly  considered.  Undoubtedly  in  this  case  Mr.  Mor^ 
gan  and  Mr.  Ansell,  who  are  both  actuaries,  and  accus- 
tomed to  make  calculations  of  this  description  with  great 
accuracy,  state  that  they  calculate  the  value  of  this  rever- 
sion at  considerably  more  than  the  sum  that  was  agreed 
to  be  paid  for  it.  This  brings  me  to  the  consideration  of 
the  doctrine  in  Gowland  v.  De  Faria.  What  is  it  the 
Master  of  the  Rolls  there  says?  He  says  ''  The  question 
is,  whether  he  has  received  an  adequate  consideration. 
Upon  that  question  the  evidence  is  all  one  way.  In  many 
of  these  cases  very  opposite  opinions  are  given  by  calcula- 
tors; but  here  Mr.  Morgan's  opinion  is  not  contradicted; 
I  must  therefore  take  the  value  to  be  inadequate;  and  I  do 
not  see  how  I  can  avoid  setting  aside  the  contract."  In  that 
case  there  was  a  calculated  value ;  that  value  was  stated  by 
Mr.  Morgan;  and  the  Master  of  the  Rolls  not  finding  that 
calculated  value  opposed  by  any  evidence,  considered  he 
was  bound  by  it;  and,  the  calculated  value  being  much 
more  than  the  sum  paid,  he  considered  the  contract  was 

VOL.  I.  Q  Q 
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]8d2.         altogether  void.    But  I  think  the  observations  made  upon 

Potts        *^*^  ^^^  ^^  ^^^  William  Alexander  very  judicious  and 
V.  very  proper.     He  says:  *'  Calculated  value^  is  never  actual 

Curtis* 

value ;  and  no  person  selling  a  reversionary  interest  can  ever 
expect  to  get  the  calculated  value."  And  his  reason  is  ex- 
tremely good  and  satisfactory.  He  says  *'  The  price 
agreed  on,  and  actually  paid,  was^  in  my  opinion,  the  utmost 
that,  according  to  human  probability,  could  have  been  ob- 
tained. I  do  not  dispute  Mr.  Morgan^ s  valuation;  but  the 
price  of  an  actuary  cannot  be  obtained.  The  price  set 
was  an  arithmetical  value.  Now,  no  man  will  part  with  his 
ready  money,  and  all  the  advantages  which  the  power 
over  it  confers,  in  exchange  for  a  future  interest^  without 
some  compensation  beyond  the  dry  arithmetical  value  of 
it."  Sir  William  Alexander^  therefore,  would  have  come 
to  the  conclusion,  probably,  in  Gowland  v.  De  Faria,  that, 
according  to  his  experience,  he  would  not  have  been  bound, 
as  the  Master  of  the  Rolls  conceived  himself  to  be,  by  the 
evidence  of  the  calculated  value.  The  Master  of  the  Rolls 
thought  that  the  calculated  value,  being  opposed  by  no 
other  evidence,  was  conclusive  upon  him.  According  to 
my  understanding  of  the  judgment  of  Sir  William  Alex- 
ander, he  would  not  have  considered  himself  so  bound;  he 
would  have  exercised  his  own  understanding  and  exper- 
ience, and  made  certaui  deductions  from  the  calculated 
value:  but,  in  the  present  case,  we  have  evidence,  not  mere- 
ly of  the  calculated  value^  but  evidence  independent  of  it. 
Now,  the  evidence  of  the  calculated  value  of  the  two  most 
experienced  witnesses  on  the  part  of  the  defendant,  those 
on  whose  judgment  I  should  be  disposed  most  to  rely,  Mr. 
Morgan  and  Mr.  Ansell,  is,  that  the  calculated  value 
amounts  to  744/.  When  I  say  744/.,  that  is  the  average  of 
their  valuation,  after  deducting  one  eighth  in  consequence 
of  their  calculation  having  originally  included  the  2,000/., 
which  it  turns  out  should  have  been  omitted.  Their  esti- 
mated value,  therefore,  is  744/. .-  two  thirds  of  that  sum  is 
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496/.  only.  If  you  deduct,  according  to  common  exper-  1832. 
ience,  a  third  from  the  calculated  value,  the  proportion  to 
which  as  the  average  price  obtained  (a),  it  would  reduce  the 
744/.  to  496/.,  whereas  the  sum  here  contracted  for  amount- 
ed to  550/.  But,  what  is  the  evidence  on  the  other  side  ? 
The  evidence  on  the  other  side,  of  Mr.  Fairbrother,  is, 
that  it  was  not  worth,  to  sell,  more  than  530/. :  the  evidence 
of  Mr.  Abbott  that  it  was  not  worth  more  than  500/.  Tak- 
ing, therefore,  the  evidence  of  Mr.  Fairbrother,  and  the  evi- 
dence of  Mr.  Abbott t  who  are  both  experienced  persons 
in  selling  property  of  this  description,  and  contrasting  that 
with  the  calculated  value ;  the  estimate  they  put  upon  the 
property  is  something  more  than  two-thirds  of  the  calculat- 
ed value,  and  something  less  than  the  money  actually  given 
for  the  property.  There  is  another  way  of  consider- 
ing it,  which  I  have  already  presented  to  the  parties — I 
would  take  Mr*  Morgan  and  Mr.  AnseU  on  one  side,  and 
take  their  average,  and  then  Fairbrother  and  Abbott  on 
the  other  side,  and  take  their  average;  and  then,  taking 
the  average  of  the  two  sets  of  calculators,  I  find  the  esti- 
mated value  upon  that  average  is  only  597/.,  which  is  only 
47/.  more  than  the  sum  actually  contracted  to  be  paid. 

Under  these  circumstances,  it  does  not  appear  to  me 
that  this  is  such  a  case  of  inadequacy  as  will  justify  me  de- 
claring this  an  invalid  contract.  I  feel  I  am  bound  to  give 
effect  to  the  contract,  and  to  give  judgment  for  the  plain- 
tiff. 

The  case  stood  over  for  further  consideration  with  re- 
spect to  the  question  of  costs. 


On  this  day  the  Lord  Chief  Baron  said  he  had  looked      May  25th. 
through  the  bill  and  answer,  and  it  appeared  to  him  that 

(a)  Sug.  Vend.  &  Purch.  239. 
Q  Q  2 
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1832^       it  was  necessary  for  the  plaintiff  to  file  his  bill;  and  that 
he  had  made  out  his  case,  and  ought  to  have  his  costs. 

The  bill  was  dismissed  with  costs  as  to  so  much  of  it  as 
related  to  the  bond  for  2000/.,  and  a  decree  was  made  with 
costs  as  to  the  remainder  of  the  suit. 


May  4M.  ChimELLI  V.  ChaUVET. 

In  this  Court  it  XN  this  casc  an  injunction  had  been  granted  for  want  of 

is  a  motion  of  ...  .  •         •         /•  ^i_  i     j 

course  to  witii-  an  answer,  which,  on  the  coming  m  of  the  answer,  had 
tn7y^repH«"tion ;  ^^^"  dissolved  on  the  merits.  A  replication  was  afterwards 
but  a  motion  to  g]ed  to  the  answer.     The  plaintiff  subsequently  obtained 

withdraw  a  re-  4*  •  i  •  •  1    i 

plication  filed  in  an  Order,  on  motion  of  course,  without  notice,  to  withdraw 
oA^er^to^dismhw  ^^0  replication  and  amend  the  bill.  The  bill  was  accord- 
the  bill  for  want  ingiy  amended,  and  an  attachment  issued  for  want  of  an 

of  prosecution,  IS       **  •'  ' 

a  special  appii-  answer  to  the  amendments.  On  production  of  the  attach- 
notice.  mcut,  and  an  affidavit  verifying  the  amendments,  the  plain- 

jui^tion*ob?ai™-  tiff  moved  for  and  obtained  the  common  injunction,  with- 
ed  for  want  of  out  any  notice  of  the  motion. 

answer  is  dis- 
solved on  the  An  application  was  now  made  to  discharge  the  order 

biiiisaflerwards  foT  amending  the  bill;  to  take  the  amended  bill  off  the 
amended,  a  mo.  jjj      j     g^^  ^gj^^  ^j^g  attachment;  and  to  discharge  the 

tion  for  an  m-  '  »  o 

junction  for  want  order  granting  the  injunction — for  irregularity. 

of  an  answer  to 
the  amended 

appiuation^e-  ^^^'  SimpHnson  and  Mr.  James  Russell  rested  the  ap- 
**"t w" h  "**^d^'  plication  on  two  grounds— first,  that  the  application  to 
the  defendant  withdraw  the  replication  and  amend  the  bill,  was  a  special 
tempL  application  requiring  notice;  and  they  referred  to  the  ge- 

neral order  (a) — and  secondly,  that  the  injunction  was  im- 
properly obtained,  being  granted  on  an  attachment  and  affi- 
davit, but  without  any  notice.     In  support  of  the  motion 

{a)  }lJunf,\77S. 


Chauvet. 
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were  cited  James  v.  Downesia),  Norris  v.  Kennedy  (6)»         1832. 
Bliss  y.  Boscawen  (c),   Lingham  v.  Toole  (d),    Gadd  v. 
WorraU{e)y  Edwards  v.  Edwards  (/),  and  Fowler^s  Prac-      ^    ». 
iice  {g). 

Mr.  Griffith  Richards,  conird,  referred  to  Markham  v« 
Smyth  (h)  and  to  the  general  order.  He  also  contended 
that  the  defendant,  being  in  contempt,  could  not  be  heard. 

The  Lord  Chief  Baron  (Lord  Lyndhurst)  considered 
that  the  general  order  clearly  shewed  that  it  was  a  mo- 
tion of  course  to  withdraw  a  voluntary  replication,  but  a 
special  motion  to  withdraw  a  replication  filed  to  meet  a 
motion  to  dismiss  for  want  of  prosecution.  And  the  officers 
of  the  Court  reporting  that  the  general  order  had  not 
been  overruled,  but  that  the  practice  had  been  according 
to  it,  his  lordship  expressed  his  intention  to  abide  by  it. 

The  motion  was  refused,  without  costs,  so 
far  as  it  sought  to  discharge  the  order 
to  withdraw  replication  and  amend  the 
bill,  and  to  take  the  amended  bill  off  the 
file.  The  order  for  the  injunction  was 
discharged,  for  irregularity,  with  costs,  on 
the  ground  of  its  having  been  obtained 
without  notice. 

(a)  18  Ves.  622.  (/)  2  Dick.  765. 

(6)  II  Ves.  666.  (g)  Vol.  1,  p.  328;  Vol.  2,  p. 

(c)  2  Ves.  &  B.  101.  46. 

(d)  1  Anstr.  188.  (A)  9  Price,  163. 
{e)  2  Anstr.  553. 
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1832. 
Tir     01  *  ■  V.  LyNE. 

A  gift  by  will  by    -^  HE  question  in  this  case^  which  was  raised  on  demurr- 
a  husband  to  his  g-  ^^^g  whether  a  beouest  by  a  testator  to  his  wife  for 

wife  for  her  sole  1  ^ 

use  and  benefit,  her  soIe  use  and  benefit  was  a  gift  generally  or  for  her  se- 

is  equivalent  to  a 

gift  for  her  sepa-  parate  use. 

rate  use. 

Mr.  Daniel^  in  support  of  the  demurrer. 

Mr.  BetheU,  for  the  bill,  cited  Bulpin  v.  Clark  {a), 
Barlee  v.  Barlee  (6),  Adamson  v.  Amdiage  (c),  and  Ex 
parte  Ray  (rf). 

Lord  Lyndhurst,  L.  C.  B.,  held,  that  the  words  "sole 
use  and  benefit*'  must  have  some  meaning  given  to  them, 
as  otherwise  the  effect  of  the  bequest  would  be  the  same 
without  them. 

The  demurrer  was  overruled. 

(fl)  17  Vcs.  366.  (c)  19  Ves.  416;  Coop.  283. 

{b)  1  Sim.  &  S.  100.  (rf)  1  Madd.  199. 


July  3rd.      The  Attorney-General,  at  the  relation  of  John  Foster 

and  John  Henry  Crump^  v.  Thomas  Molland. 

A  testatrix  be-  /SaRAH  Teuxbury,  spinster,  by  her  will,  dated  the  15th 
sum  of  100^,  to  of  February,  1803,  after  directing  that  all  her  just  debts 

be  put  out  on 
good  security 

by  her  executors  thereinafter  to  be  nominated,  and  the  interest  to  be  annually  paid  by  her  exe- 
cutors to  A.  D.,  of  W.t  and  his  successors,  so  long  as  he  the  said  A,  B.  and  his  successors  should 
teach  in  the  said  town  of  W.  the  gospel  of  Christ,  under  the  name  of  orthodoxy.  The  eridenee 
shewed  that  A.  B.,  in  the  lifetime  of  the  testatrix,  preached  to  a  congregation  in  W,,  of  calTinists, 
or,  as  they  called  themselres,  orthodox  independents : — Held,  that  the  minister  for  the  time  being 
of  the  congregation  at  which  A.  B,  preached  in  the  lifetime  of  the  testatrix,  was  entitled,  so  long 
as  he  preached  the  doctrines  preached  by  A,  B.,  in  the  lifetime  of  the  testatrix  to  the  interest  5 
the  legacy. 
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and  funeral  expenses  should  be   paid  and  dUcbarged,         1832. 
bequeathed  to  John  Strickland  a  legacy  or  sum  of  100/.,      ^ 
and  she  gave  and  bequeathed  the  sum  of  100/.,  to  be  put  p* 

out  on  good  security  by  her  executors  in  trust  thereinafter 
to  be  nominated,  and  the  interest  of  the  said  sum  of  100/. 
to  be  annually  paid  by  her  executors  to  the  Rev.  J,  Banis- 
ter, of  Wareham,  and  to  his  successors,  so  long  as  he  the 
said  «/.  Banister  and  his  successors  should  teach  in  the 
said  town  of  Wareham  the  gospel  of  Christ ,  under  the 
name  of  orthodoxy;  and,  after  bequeathing  the  sum  of 
100/.  to  the  Missionary  Society  for  the  spread  of  the  Gos- 
pel among  the  Heathens  abroad,  and  giving  and  bequeath- 
ing certain  other  pecuniary  legacies,  she  gave  and  be- 
queathed as  follows:  ''  All  the  rest  of  my  personal  estate 
whatever,  such  as  my  house  at  East  Lulworth,  my  house- 
hold goods,  my  monies,  bills,  and  securities  for  monies, 
whatsoever  and  wheresoever,  except  what  I  have  before 
given,  I  give  and  bequeath  to   Thomas  Molland,  son  of 
tiie  Rev.  Thomas  Mollandy  of  Thaxted,  in  the  county  of 
Essex;  and  I  do  hereby  nominate  and  appoint  the  said 
Thomas  Molland,  jun.,  my  executor  and  administrator; 
but,  in  case  the  said  Thomas  Molland,  my  chosen  execu- 
tor, should  die  without  issue,  then  my  will  is,  that  my 
household  goods  shall  be  given,  that  is  to  say,  I  give  it, 
in  such  case,  to  the  aforesaid  John  Strickland^  excepting 
one  large  chest,  and  one  pier  glass,  and  one  brass  fender, 
which  I  give  to  the  said  Mary  Furber;  and,  in  case  my 
said  executor  Thomas  Molland  die  without  issue,  then,  in 
such  case,  I  give  my  money,  that  is  to  say,  the  interest  of 
all  my  monies  found  in  the  Bank  of  England,  to  the  Rev. 
John  Banister,  of  Wareham,  and  to  the  Rev.  B,  Crack- 
nell,  of  Weymouth  and  their  successors,  the  said  interest 
to  be  given  by  them  and  their  successors  for  the  promul- 
gation of  the  gospel,  and  to  be  annually  paid  to  them  by 
my  executors  and  assignees  in  trust,  and  by  their  success- 
ors to  be  nominated  and  appointed  by  my  appointed  exe- 
cutors in  trust,  J,  Strickland  aforesaid,  bailiff  to  Nat  ha- 
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1832.         niel  Bond,  of  East  Holme ,  in  the  county  of  Dorset,  and 

Att.  Obn.      ^^^  ^^^^  James  Furber,  sen.,  of  Staple.    My  will  is,  that  my 

V*  said  executor.  Thomas  MoUand,  shall  have  power  to  sell 

HOLLAND.  ,  ^ 

out|  and  again  buy  in,  my  monies  into  the  Bank  oi  Eng- 
land, but  not  waste  or  diminish  the  same  that  first  come 
to  his  possession.  My  house  at  East  Lulworth  shall  be  let 
at  a  moderate  rent,  and  be  made  use  of  as  a  preaching 
house  so  long  as  my  interest  shall  last  in  it;  and,  in  case 
Thomas  MoUand  die  without  issue,  then  shall  my  said 
house  devolve  to  the  aforesaid  J.  Strickland.** 

The  information  and  bill  were  filed  by  Foster,  who  suc- 
ceeded Banister  as  minister  of  the  congregation  at  Ware- 
ham,  and  by  a  member  of  the  congregation,  against  Mol- 
land,  as  the  executor  of  the  testatrix;  and  it  prayed  that 
the  legacy  of  100/.  might  be  invested,  and  the  interest  paid 
to  Foster  and  his  successors. 

MoUand,  by  his  answer,  admitted  assets  of  the  testatrix, 
but  alleged  that  Strickland  and  Furber,  the  chosen  execu- 
tors named  in  the  testatrix's  will,  had  received  the  legacy, 
and  that  those  individuals,  or  their  personal  representatives, 
were  the  persons  against  whom  the  relief  sought  by  the 
information  ought  to  have  been  prayed. 

The  efiect  of  the  evidence  was,  that  the  doctrines  preach- 
ed by  the  plaintifi^  Foster  were  the  same  as  those  preach- 
ed by  Banister;  and,  that  the  congregation  was  a  con- 
gregation of  dissenting  Christians,  who  held  the  doctrine 
of  the  Trinity. 

Mr.  Jervis  and  Mr.  Hayter,  for  the  plaintiffs. 

Mr.  Simpkinson,  for  the  defendant. 

It  was  argued  for  the  defendant,  that  the  gift  was  too 
vague  to  be  carried  into  effect;  and,  if  not,  yet  that  the 
legacy  had  been  satisfied  by  the  payment  to  Strickland  and 
Furber;  that  there  was  no  sufficient  evidence  of  what  was 
meant  by  the  term  orthodoxy,  which,  according  to  law 
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could  only  meant  he  established  religion ;  and  that  the  evi-         1832. 
dence  as  to  the  tenets  preached  by  Banister  and  his  sue-     ^^^  q^^^ 
cessors.  was  contradictory.  ,,  «'• 

Lord  Lyndhurst,  L.  C.  B. — It  appears  to  me  that  the 
intention  of  the  testatrix  is  manifest,  and  that  there  is  suffi- 
cient  evidence  to  entitle  the  person  who  for  the  time  being 
shall  be  minister  of  the  congregation  mentioned  in  her  will, 
to  the  interest  of  the  100/.  The  testatrix  died  in  the  year 
1803,  and  it  was  manifestly  her  intention  that  the  minister 
for  the  time  being  of  that  congregation,  so  long  as  he  con- 
tinued to  teach  the  same  doctrines  which  were  taught  by  the 
existing  minister,  Mr.  Banister^  should  be  entitled  to  this 
income.  The  evidence  is  of  this  description.  There  is  a 
person  who  says  he,  after  the  year  1803,  and  during  the 
whole  of  the  life  of  Banister,  was  a  member  of  that  con- 
gregation ;  and  that,  during  the  whole  of  Banister's  life 
time,  while  this  individual  was  a  member  of  the  congrega- 
tion. Banister  continued  to  preach  the  same  doctrines; 
and  that  the  present  minister,  Foster,  continues  to  preach 
the  same  doctrines  that  Banister  preached  during  that 
period.  Still,  however,  it  is  necessary  to  identify  the  doc- 
trines preached  by  Banister  during  the  period  to  which 
this  witness  refers,  with  the  doctrines  that  were  preached 
by  the  same  individual  in  the  lifetime  of  the  testatrix. 
Now,  that  defect  is  supplied  by  the  second  witness,  who 
swears  that  he  was  a  member  of  the  congregation  during 
the  lifetime  of  the  testatrix;  that  is,  previously  to  the  year 
1803,  which  was  during  the  lifetime  of  the  testatrix;  that 
Banister  was  minister  at  that  time;  and,  that  Banister 
always  preached  the  same  doctrines;  that  Foster  now 
preaches  the  same  doctrines  as  Banister  preached ;  and 
that  the  congregation  is  a  congregation  of  calvanistic  in- 
dependents, or  orthodox  independents,  as  he  calls  them ; 
and  every  sect  considers  its  own  doctrines  as  orthodox  doc- 
trines.    It  appears  to  me  that  there  is  sufficient  to  shew 
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1832.         clearly    what    the  intention    of  the    testatrix  was;  and 
]     ""^      there  is  sufficient  evidence  to  shew  that  Foster  is  preach- 

Att.  Gen.       ,  ^ 

v.  ing  the  same  doctrines  that  Banister  preached*     There 

being  no  contradictory  evidence  offered  in  opposition, 
I  think  there  is  sufficient  to  give  effect  to  the  will  of  the 
testatrix. 

The  next  question  is  with  respect  to  the  construction  of 
the  will.  In  the  will  she  appointed  an  executor,  Mottand, 
whom  she  sometimes  calls  executor  and  sometimes  calls 
her  chosen  executor ;  but  there  is  another  class  of  persons 
named  in  the  will  whom  she  calls  her  executors  in  trusti 
and  she  names  as  those  executors  in  trust  a  person  of  the 
name  of  Strickland  and  a  person  of  the  name  of  Furber, 
and  she  calls  them  her  appointed  executors  in  trust;  and 
she  speaks  of  the  successors  of  those  individuals  as  per- 
sons to  be  chosen  and  to  be  appointed  by  her  appointed 
executors.  So,  that  there  are  two  classes  of  persons,  an 
executor  whom  she  names,  and  whom  she  calls  her  chosen 
executor,  and  appointed  executors  in  trust,  and  the  suc- 
cessors of  such  appointed  executors  in  trust  to  be  appoint- 
ed by  her  appointed  executors  in  trust.  Then,  in  this  be- 
quest, she  directs  the  100/.  to  be  laid  out  by  her  executors 
in  trust  hereinafter  mentioned ;  that  is,  as  I  understand, 
Strickland  and  Furber;  and  she  directstheinterest  of  the 
100/.  to  be  paid  by  her  executors ^  in  the  plural,  evident- 
ly the  same  executors.  Afterwards,  for  the  purpose  of 
throwing  light  on  this,  when  you  come  to  the  bequest  to 
Mollandf  in  the  event  of  Molland's  dying  without  issue, 
she  takes  on  herself  to  bequeath  over  the  property — to 
whom?  To  Bannister i  and  to  another  person  who  was 
minister  of  a  congregation  at  Wareham;  not  for  their 
own  benefit,  but  in  order  that  they  might  apply  the  inter- 
est of  that  money  for  the  promulgation  of  the  gospel.  But 
she  directs  the  interest  of  that  money  to  be  paid  over  to 
them  in  the  first  instance — by  whom?  By  her  executors 
in  trust,  and  their  successors ;  which  executors  in  trust  she 
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names  immediately  after  that  bequest :  so  that  it  is  quite 
clear  that  her  intention,  as  far  as  you  can  say  any  thing  is 
clear  on  a  will  so  inartificially  constructed,  was  that  her 
executors  should  pay  over  the  money  in  the  first  instance 
to  the  executors  in  trust;  that  the  money  should  be  laid 
out  by  them  according  to  their  judgment  and  discretion; 
and  that  they  should  pay  over  the  dividends  from  time  to 
time  to  Banister  and  his  successors.  But  then  it  is  stated 
that  they  have  allowed  Strickland  and  Furber  to  retain 
this  lOO^i,  or  that  which  is  equivalent  to  it:  but  there  is 
no  proof  of  that  fact* 

Refer  it  to  the  Master  to  inquire  whether  the  defendant 
has  paid  or  allowed  out  of  the  testator's  estate  to  Strick- 
land and  Furber,  or  either  of  them,  the  100/.  mentioned 
in  the  will  of  the  testatrix — with  liberty  to  Strickland  and 
Furber's  representatives,  or  any  or  either  of  them,  to  at- 
tend before  the  Master  on  the  inquiry. 


The  Attorney  General  v.  Malim. 

X  HE  answer  in  this  case  having  been  taken  off  the  file  a  solicitor  duly 
for  irregularity  (a),  the  relator's  costs  occasioned  by  that  fn^Ued  in  "he 
irregularity  were  taxed  by  the  Master,  who  made  his  certi-  Court  of  CAon- 

o  'f  ^  '  ceryt  may  prac- 

ficate  of  that  taxation.  tise  as  a  solicitor 

A  motion  was  now  made  on  behalf  of  the  defendants  side  of  this 
that  it  might  be  referred  to  the  Master  to  review  his  J;°"|J;"^^t7^°' 
taxation;  or  else,   that  the  defendant  might  be  at  liberty  as  such  solicitor, 

,  without  being 

to  except  to  the  Master's  certificate  of  the  taxation.  admitted  and 

The  point  raised  by  the  present  application  was,  whe-  soUdtor  on  the 
ther  a  solicitor  admitted  and  inroUed  in  the  Court  of  f^"^^y  "?*  °^ 

the  Court, 
(a)  See  ante,  page  376. 
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Chancery  could  practice  on  the  equity  side  of  this  Court 
without  being  admitted  and  inrolled  a  solicitor  of  this 
Courts  which  depended  on  the  construction  to  be  put  on 
the  statute  2  Geo.  2  (a). 


(a)  Cap.  23.  Ad  act  for  the 
better  regulation  of  attomies  and 
solicitors.  The  following  sections 
of  the  act  were  referred  to  in  the 
course  of  the  argument. 

Section  1.  For  the  better  regu- 
lation of  attomies  and  solicitors 
practising  in  any  of  the  Courts  of 
law  or  equity  in  that  part  of 
Great  Briiain  called  England,  it 
is  enacted  "  that  no  person  shall 
be  permitted  to  act  as  an  attorney, 
or  to  sue  out  any  writ  or  process, 
or  to  commence,  carry  on,  or  de- 
fend any  action  or  actions,  or  any 
other  proceedings,  either  before 
or  after  judgment  obtdned,  in  the 
name  or  names  of  any  person  or 
persons  in  his  Majesty's  Courts  of 
King's  Bench,  Common  Pleas,  or  Ex^ 
chequer,  &c.,  or  in  any  other  Court 
of  record  in  that  part  of  Great 
Britain  called  England  wherein 
attomies  have  been  accustomably 
admitted  and  sworn,  unless  such 
person  shall  take  the  oath  herein- 
after directed  and  appointed  to  be 
taken  by  attornies,  and  shall  also 
be  admitted  and  iuroUed  in  such 
of  the  said  Courts  where  he  shall 
act  as  an  attorney,  or  shall  be 
swom,  admitted,  and  inrolled  in 
the  said  respective  Courts  after 
the  said  1st  day  of  December, 
1 730,  in  such  manner  as  is  herein- 
after directed." 

Section  2.  "  That  the  Judges 
of  the  said  Courts  respectively,  or 


any  one  or  more  of  them,  shaU, 
and  they  are  hereby  aathoriied 
and  required,  before  they  shall 
admit  such  person  to  take  the 
said  oath,  to  examine  and  inquire, 
by  such  ways  and  means  as  they 
shall  think  proper,  touching  his 
fitness  and  capacity  to  act  as  an 
attomey;  and  if  such  Judge  or 
Judges  respectively  shall  be  there- 
by satisfied  that  such  person  is 
duly  qualified  to  be  admitted  to 
act  as  an  attorney,  then  and  not 
otherwise  the  said  Judge  or  Judges 
of  the  said  Court  respectively 
shall,  and  they  are  hereby  author- 
ized to  administer  to  such  person 
the  oath  hereinafter  directed  to  be 
taken  by  attomies,  and,  after  such 
oath  taken,  to  cause  him  to  be  ad- 
mitted an  attorney  of  such  Court 
respectively,  and  his  name  to  be 
inrolled  as  an  attorney  of  such 
Court  respectively  without  any  fee 
or  reward  other  than  one  shilling 
for  administering  such  oath;  which 
admission  shall  be  ^Tritten  on 
parchment,  in  the  English  tongue, 
in  a  common,  legible  hand,  and 
signed  by  such  Judge  or  Judges 
respectively,  whereon  the  lawfid 
stamp  shall  be  first  impressed,  and 
shall  be  delivered  to  such  po^n 
so  admitted.*' 

Section  3.  '*  That  no  person 
shall  be  permitted  to  act  as  a  so- 
licitor, or  to  sue  out  any  writ  or 
process,  or  to  commence,  carry 
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The  case  was  twice  argued^  first,  before  the  Lord  Chief 
Baron  sitting  alone  in  equity^  and  afterwards  before  the 
whole  Court. 


1832. 


Att.  Gen. 

V. 

Malih. 


OD,  solicit,  or  defend  any  suit  or 
any  proceedings  in  the  name  of 
any  other  person  in  any  Court  of 
equity,  either  in  his  Majesty's 
High  Court  of  Chancery^  Court 
of  equity  in  the  Exchequer  Cham- 
ber^  &c.,  or  in  any  other  inferior 
court  of  equity  in  that  part  of 
Great  Britain  called  England^  un- 
less such  person  shall  take  the 
oath  hereinafter  directed  and  ap- 
pointed to  be  taken  by  solicitors 
in  Courts  of  equity,  and  shall  al- 
so be  admitted  and  inrolled  on  or 
before  the  said  1st  December,  1730, 
in  such  of  the  said  Courts  of  equity 
where  he  shall  act  as  a  solicitor,  or 
shall  be  sworn,  admitted,  and  in- 
rolled  after  the  said  Ist  December, 
in  such  manner  as  is  hereinafter  di- 
rected." 

Section  4.  "  That  the  Master  of 
the  Rolls,  or  two  of  the  Masters  of 
the  Court  of  Chancery,  the  Barons 
of  the  Court  of  Exchequer ,  &c.,and 
the  Judges  of  the  said  other  Courts 
of  equity  for  the  time  being  respec- 
tively, or  any  one  or  more  of  them, 
shall,  and  they  are  hereby  authoriz- 
ed and  required,  before  he  or  they 
shall  admit  any  person  to  take  the 
siud  oath,  to  examine  and  inquire 
by  such  ways  and  means  as  he  or 
they  shall  think  proper  touching 
his  fitness  and  capacity  to  act  as  a 
solicitor  in  such  Courts  of  equity 
respectively;  and  if  the  said  Mas- 
ter of  the  Rolls,  or  two  Masters 
of  the  Chancery,  the  Barons  of 
the  Court  of  Exchequer ,  the  Chan- 


cellor of  the  Duchy  of  Lancaster, 
or  the  Judges  of  the  said  other 
Courts  of  equity  for  the  time  be- 
ing, or  any  one  or  more  of  them 
respectively,  shall  be  thereby  satis- 
fied that  such  person  is  duly  quali- 
fied to  be  admitted  to  act  as  a  soli- 
citor in  such  Court  of  equity,  then 
and  not  otherwise  the  said  Master 
of  the  Rolls,  two  Masters  of  the 
Chancery,  the  Barons  of  the  Court 
of  Exchequer,  &c.,  and  the  Judges 
of  the  said  other  Courts  of  equity 
for  the  time  being  respectively,  or 
any  one  or  more  of  them,  shall, 
and  they  are  hereby  authorized  to 
administer  to  such  person  the  oath 
hereinafter  directed  to  be  taken 
by  solicitors;  and,  after  such  oath 
taken,  to  cause  him  to  be  admit- 
ted  a  solicitor  in  such  Court  of 
equity,  and  his  name  to  be  inroll- 
ed as  a  solicitor  in  such  Court, 
without  any  fee  or  reward,  other 
than  one  shilling  for  administer- 
ing such  oath;  which  admission 
shall  be  written  on  parchment,  in 
English,  and  in  a  common,  legible 
hand,  and  signed  by  the  Master 
of  the  Rolls,  two  Masters  of  the 
Chancery,  the  Barons  of  the  £r- 
chequer,  the  Chancellor  of  the 
Duchy  of  Lancaster,  and  the 
Judges  of  the  said  other  Courts  of 
equity  respectively,  or  such  of 
them  who  shall  admit  such  person 
to  be  a  solicitor,  whereon  a  treble 
forty  shillings  stamp  shall  be  first 
impressed,  and  shall  be  delivered 
to  the  person  so  admitted." 
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Mr.  Boteler^  Mr*  Wakefield,  and  Mr.  Lynch,  in  sup- 
port of  the  motion. — In  Meadowcroft  v.  Holbrooke  (a),  it 


Section  7-  "That,  no  person  who 
shall  not,  before  the  sud  ist  De- 
cembery  have  been  sworn,  admitt- 
ed, and  inrolled,  pursuant  to  the 
directions  of  this  act,  shall  be  per- 
mitted to  act  as  a  solicitor,  to  sue 
out  any  writ  or  process,  or  to  com- 
mence, carry  on,  solicit,  or  defend 
any  suit  or  proceedings  in  the 
name  or  names  of  any  other  per- 
son or  persons,  in  any  of  the 
Courts  of  equity  aforesaid,  unless 
such  person  shall  have  been  bound 
by  contract  in  writing  to  serve  as 
a  clerk  for  and  during  the  space 
of  five  years  to  a  solicitor  duly 
and  legally  sworn  and  admitted, 
as  hereinbefore  is  directed,  in 
some  or  one  of  the  Courts  of 
equity  aforesaid,  and  for  and  dur- 
ing the  said  term  of  five  years 
shall  have  continued  in  such  ser- 
vice; and  also  unless  such  person, 
after  the  expiration  of  the  said 
term  of  five  years,  shall  be  ex- 
amined, sworn,  admitted,  and  in- 
rolled  in  the  same  manner  as 
persons  who  shall  be  admitted  so- 
licitors in  the  Courts  of  equity 
aforesaid  are  hereinbefore  re- 
quired to  be  examined,  sworn,  ad- 
mitted, and  inroUed." 

Section  8.  "  That  the  Master 
of  the  Rolls,  two  Masters  of  the 
Chancery,  the  Barons  of  the 
Court  of  Exchequer,  &c.,  and  the 
Judges  of  the  said  other  Courts  of 
equity  for  the  time  being  respec- 
tively, or  any  one  or  more  of  them, 
shall,  and  they  are  hereby  autho- 
rized and  required,  before  he  or 


they  shall  admit  such  person  to 
take  the  sud  oath,  to  examine  and 
inquire,  by  such  ways  and  means 
as  he  or  they  shall  think  proper, 
touching  his  fitness  and  capadty 
to  act  as  a  solicitor  in  Courts  of 
equity ;  and  if  the  Master  of  the 
Rolls,  two  Masters  of  the  Chan- 
cery,  the  Barons  of  the  Court  of 
Exchequer,  &c,  and  such  Judge  or 
Judges  of  the  said  other  Courts  of 
equity  for  the  time  being  respec- 
tively, shall  be  thereby  satisfied, 
that  such  person  is  duly  qualified 
to  be  admitted  to  act  as  a  soKcitor 
in  such  Court  of  equity,  then,  and 
not  otherwise,  the  said  Master  of 
the  Rolls,  two  Masters  of  the 
Chancery,  the  Barons  of  the  Court 
of  Exchequer,  &c.,  and  the  said 
Judges  of  the  said  other  Courts  of 
equity  for  the  time  being  respec- 
tively, or  any  one  or  more  of  them, 
shall,  and  they  are  hereby  author- 
rized  to  administer  in  open  Court 
to  such  person  the  oath  herdn- 
after  directed  to  be  taken  by  soli- 
citors, and,  after  such  oath  taken, 
to  cause  him  to  be  admitted  a  so- 
licitor in  such  Court  of  equity, 
and  his  name  to  be  enrolled  as  a 
solicitor  in  such  Court,  without 
any  fee  or  reward,  other  than  one 
shilling  for  administering  such 
oath;  which  admission  shall  be 
written  on  parchment  in  the  En- 
glish tongue,  and  in  a  common,  le- 
gible hand,  and  ugned  by  the  Mas- 
ter of  the  Rolls,  two  Masters  of 
the  Chancery,  the  Barons  of  the 
Exchequer,  &c.,  and  the  judges  of 


(a)  1  H.  Blac.  60. 
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was  decided  by  Lord  Loughborougk,  that  a  solicitor  in 
Chancery  might  practise  in  this  Court  without  being  ad- 


the  sud  other  Courts  of  equity  re* 
spectively,  or  such  of  them  who 
shall  admit  such  person  to  be  a 
solicitor,  whereon  a  treble  forty 
shillings  stamp  shall  be  first  im- 
pressed, and  shall  be  delivered  to 
the  person  so  admitted. 

Section  10.  "That  it  may  be 
lawful  for  any  person  who  shall 
be  sworn,  admitted,  and  inroUed 
to  be  an  attorney  in  any  of  the  said 
Courts  of  Kitig*s  Benchy  Common 
Pleas,  Excftequer,  &c.,  or  who  shall 
be  sworn,  admitted,  and  inrolled  to 
be  a  solicitor  in  the  said  Court  of 
Chancety,  Court  of  equity  in  the 
Exchequer  Chamber,  kc.,  or  any  of 
them,  as  hereinbefore  is  directed, 
by  and  with  the  consent  and  permis- 
sion of  any  attorney  in  any  of  the 
siud  other  Courts  of  record  at  West- 
minster, &C;  such  consent  being  in 
writing,  signed  by  such  attorney, 
and  in  the  name  of  such  attorney 
to  sue  out  any  writ  or  process,  or 
to  commence,  carry  on,  prosecute, 
or  defend  any  action  or  actions, 
or  any  other  proceedings  in  such 
Court,  notwithstanding  such  per- 
son 18  not  sworn  or  admitted  to  be 
an  attorney  of  such  Court:  any 
law  or  statute  to  the  contrary  not- 
withstanding." 

Section  11.  ''That  nothing  in 
this  act  contained  shall  extend 
either  to  require  or  authorize  any 
judge  or  judges  of  any  Court  of 
record  to  swear,  admit,  or  inroll 
any  more  or  greater  number  of 
persons  to  be  attornies  of  such 
Court,  than  by  the  antient  usage 


and  custom  of  such  Court  hath 
been  heretofore  allowed." 

Section  18.  <*That  the  chief 
clerk  of  the  Court  of  King's  Bench, 
or  his  deputy,  the  clerk  of  the  war- 
rants in  the  Court  of  Common 
Pleas,  or  his  deputy,  &c.,  and  such 
officers  of  the  said  inferior  Courts 
of  law  as  the  judge  or  judges  of 
the  said  inferior  Courts  respective- 
ly shall  for  that  purpose  appoint, 
shall,  and  they  are  hereby  respec- 
tively required,  from  time  to  time, 
without  fee  or  reward,  to  inroll 
the  name  of  every  person  who 
shall  be  admitted  an  attorney  in 
the  said  respective  Courts  of  law, 
pursuant  to  the  directions  in  this 
act,  and  the  time  when  admitted, 
in  an  alphabetical  order,  in  rolls 
or  books  to  be  provided  and  kept 
for  that  purpose  in  said  several 
and  respective  offices;  and  also 
that  the  senior  clerk  of  the  petty 
bag  office  in  the  Court  of  Chan- 
eery,  or  his  deputy,  the  king's 
remembrancer  of  the  Court  of 
Exchequer,  or  his  deputy,  &c., 
and  such  officers  of  the  inferior 
Courts  of  equity  as  the  judge  or 
judges  of  such  inferior  Courts  re- 
spectively shall  for  that  purpose 
appoint,  shall,  and  they  are  hereby 
respectively  required,  from  time 
to  time,  without  fee  or  reward,  to 
inroll  the  name  of  every  person 
who  shall  be  admitted  a  solicitor 
in  the  sud  respective  Courts  of 
equity,  pursuant  to  the  directions 
in  this  act,  and  the  time  when  ad- 
mitted, in  an  alphabetical  order. 


1832. 


Att.  Gen. 

V. 

Malim. 
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Att.  Gen. 

V, 

Malim. 


mitted  a  solicitor  of  this  Court:  but  that  case  was  distinct- 
ly over  ruled  by  the  subsequent  case  of  Vincent  v.  HoU{a). 


in  rolls  or  books  to  be  kept  for 
that  purpose  in  the  said  respec- 
tive offices  in  the  sfdd  Courts  of 
equity;  to  which  rolls  or  books 
in  the  sud  Courts  of  lav^  and 
equity  respectively  all  persons 
shall  and  may  have  free  access 
without  fee  or  reward.*' 

Section  20.  <<  That  any  person 
who  shall  be  sworn,  admitted  and 
inroUed  to  be  an  attorney  in  any 
of  the  said  Courts  of  King's  Bench, 
Common  Pleas,  Exchequer,  &c., 
as  hereinbefore  directed,  may  be 
sworn,  admitted,  and  inrolled  to 
be.  a  solicitor  in  all  or  any  of 
the  Courts  of  equity  aforesaid,  with- 
out any  fee  for  the  oath,  or  any 
stamp  to  be  impressed  on  the 
parchment  whereon  such  admission 
shall  be  written,  if  the  Master  o 
the  Rolls,  two  Masters  of  the  Chan- 
eery,  the  Barons  of  the  Court  of 
Exchequer,  &c.,  and  the  judges  of 
the  said  other  Courts  of  equity  for 
the  time  being,  or  any  of  them  re- 
spectively, shall,  upon  examining 
such  attorney  touching  his  fitness 
and  capacity  to  act  as  a  solicitor  in 
Courts  of  equity,  be  satisfied  that 
such  attorney  is  duly  qualified  to 
be  so  admitted. " 

Section  21.  Provided  also,  and 
it  is  hereby  further  enacted,  ''  That, 
from  and  after  the  first  day  of  De- 
cember one  thousand  seven  hun- 
dred and  thirty,  any  person  who 
shall  be  sworn,  admitted,  and  in- 
rolled  to  be  a  solicitor  in  any  of  the 
said  Courts  of  Chancery,  Exche- 
quer, &c.,  as  hereinbefore  directed, 
shall  and  may  be  sworn,  admitted. 


and  inrolled  to  be  a  solicitor  in  aU 
or  any  of  the  said  other  Courts  of 
equity,  or  in  any  inferior  Court  of 
equity,  without  any    fee  for  the 
oath,  or  any  stamps  to  be  imprest- 
ed  on  the  parchment  whereon  such 
admission  shall  be  written,  in  case 
the  Master  of  the  Rolls,  two  Mas- 
ters of  the  Chancery,  the  Barons  of 
the  Court  of  Exchequer ^  &c.,  and  the 
judges  of  the  said  other  Courts  of 
equity  for  the  time  being,  or  any 
of  them  respectively,  shall,  upon 
examining  such   person  touching 
his  fitness  and  capacity  to  act  as  a 
solicitor  in  Courts  of  equity,  be  sa- 
tisfied that  such  person   is  duly 
qualified  to  be  so  admitted.*' 

Section  27.  "That  nothing  in 
this  act  contained  shall  extend  or 
be  construed  to  extend  to  the  exa- 
mination, swearing,  admission,  or 
inrolment  of  the  attomies  or  clerks 
of  the  offices  of  the  king's  remem- 
brancer, treasurer's  remembran- 
cer, pipe,  or  office  of  Pleas,  in  the 
Court  of  Exchequer,  at  Westmm- 
ster  for  the  time  being;  but  that 
the  said  attomies  and  clerks  of  the 
said  respective  offices  shall  and 
may  be  approved,  sworn,  admitted 
and  practise  in  the  said  CouTt  of 
Exchequer,  or  may  practise  in  any 
other  of  the  Courts  of  record  before 
mentioned,  in  the  name  and  with 
the  consent  of  some  sworn  attor- 
ney of  such  Court,  such  consent  to 
be  in  writing,  and  signed  by  such 
attorney  as  aforesaid,  in  like  mat- 
ner  as  they  have  usually  done,  and 
might  have  done,  before  the  mak- 
ing of  this  act,  any  thing  herein 


(a)  4  Taunt.  452. 
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It  may  perhaps  be  contendecl,  on  the  authority  of  Reader  1832. 
V.  Bloom  (a),  that,  though  the  plaintiffs  themselves,  might 
object  to  pay  their  solicitor,  on  the  ground  tiiat  he  is  not 
duly  admitted  and  inrolled,  it  is  not  competent  to  other 
persons  to  raise  that  objection;  the  contrary,  however, 
would  appear  to  have  been  decided  in  Prebble  v.  Bog- 
hurst  (6). 

In  the  year  in  which  the  act  passed,  460  persons,  and 
in  the  following  year,  1,360  persons,  were  admitted  solici- 
tors on  the  equity  side  of  the  Court.  The  Court  would 
not  have  allowed  those  persons  to  be  admitted  if  the  act 
had  not  operated  to  require  it. 

The  saving  contained  in  the  27th  section,  with  re- 
spect to  the  admission  and  inrolment  of  the  attornies 
or  clerks  of  the  offices  of  the  king's  remembrancer,  trea- 
surer's remembrancer,  and  pipe  or  office  of  Pleas,  must,  so 
far  as  relates  to  the  business  of  the  king's  remembrancer's 
office,  have  had  reference  to  the  business  of  the  revenue, 
and  not  to  the  equity  business  of  this  Court.  In  Fow- 
lets  Exchequer  Practice  (c),  it  is  stated,  that  the  solici- 
tors of  other  Courts  may  be  admitted  to  practise  in  this 
Court :  and  the  form  of  the  admission  is  given.  There 
is  not  only  nothing  to  shew  that  a  solicitor  of  the  other 
Courts  need  not  to  be  admitted;  but,  on  the  contrary, 
the  form  of  admission  shews  that  he  ought  to  be  ad- 
mitted ;  it  also  shews  what  has  been  the  contruction  put 
on  the  act  by  the  Court.  The  statute,  with  the  exception 
of  the  24th  section,  is  remedial.       Until  the  passing  of 

contained  to  the  contrary  in  any  in  the  same  manner  as  heretofore 

wise  notwithstanding;  and  that  it  has  been  done;  any  thing  herein- 

shall  and  maybe  lawful  for  any  per-  before  contained,   or  any  law   or 

son  who  shall  be  sworn,  admitted,  statute   to  the   contrary   notwith- 

and  inrolled  an  attorney  or  solicitor  standing." 

in  any  of  the  several  Courts  before  (a)  10  J.  B.  Moore,  261. 

mentioned,  according  to  the  direc-  (6)  2  Sim.  246. 

tion  of  this  act,  to  practise  and  so-  (c)  Vol.  2,  p.  386. 
licit  in  the  said  respective  offices, 

VOL.  r.  R  R 
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1832.        the  act,  no  roll  was  kept  for  inrolling  the  admission  of  so- 
A».  ^..      licitors.     The  18th  section  enacts,  that  solicitors  shall  be 

ATT.  UEN.  ' 

V*  inrolled  in  their  proper  Courts,  and  directs  a  roll  to  be 

prepared  and  kept.  The  legislature  intended  that  no 
person  should  practise  who  had  not  been  admitted  and 
inrolled.  The  27th  section  does  not  correspond  with  the 
rest  of  the  statutCi  different  language  being  employed,  the 
word  ''  office*'  being  used  in  that  section  instead  of  the 
word  Court,  which  is  contained  in  the  rest  of  the  act.  The 
27th  section  ought  to  be  construed  as  having  reference 
to  the  official  business  transacted  in  the  office  of  the  king's 
remembrancer,  and  not  to  the  judicial  business  of  the 
Couit.  There  is  a  manifest  distinction  throughout  the 
act,  between  the  plea  side  and  the  equity  side  of  the 
Court.  On  the  plea  side,  the  practice  is  limited  to  four 
attornies.  By  the  18th  section,  provision  is  made  for  the 
keeping  on  the  equity  side  a  roll  for  the  admission  of  soli- 
citors; but  no  such  provision  is  made  on  the  plea  side,  be- 
cause it  was  not  intended  that  any  more  than  four  attor- 
nies should  practise.  It  is  quite  clear,  from  the  reasons 
given  for  the  judgment,  that  Meadowcrofl  v.  Holbrooke  is 
mis-reported. 

Mr.  Serjeant  Stepheriy  Mr.  Griffith  Richards^  Mr.  But- 
by,  and  Mr.  Mansely  for  the  relators. — In  Prebble  v.  Bog- 
hurst,  the  master  declined  to  tax  the  costs,  and  the  ap- 
plication was  made  by  the  solicitor,  and  not  by  the  party 
ordered  to  pay  the  costs,  that  the  master  might  review  his 
certificate :  the  case  of  Reader  v.  Bloom  is  not  therefore  in 
any  manner  affected  by  the  decision  in  Prebble  v.  Bog- 
hurst.  It  is  necessary  to  refer  not  only  to  the  act,  but 
to  the  practice  both  before  and  after  the  passing  of  that 
act.  On  both  sides  of  the  Court,  until  the  late  act  of 
parliament  (a)  opening  the  law  side  of  the  Court,  all  busi- 
ness, either  law  or  equity,  has  been  transacted  in  the  name 

(«)  Stat.  1  WiU.4,  C.70. 
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of  the  sworn  attorney  on  the  law  side,  and  of  the  sworn  18^2. 
clerk  on  the  equity  side ;  and  those  clerks  have  been  the 
only  persons  of  whom  the  Court  took  notice  as  its  officers, 
though  the  attornies  of  other  Courts  have,  through  the 
medium  of  the  four  sworn  attornies,  constantly  practised 
without  being  admitted,  or  without  a  roll  being  kept  for 
their  admission  to  be  entered.  In  taxing  costs,  the  costs 
have  been  considered  due  to  the  recognised  officer  of  the 
Court,  and  not  to  the  solicitor  by  whom  he  was  employed. 
The  act  only  operates  to  prevent  a  person  from  practis- 
ing as  a  solicitor  who  has  not  been  admitted  in  any  other 
Court.  No  attempt  has  been  made  to  shew  any  part  of 
the  act  which  authorises  attornies  to  practise  on  the  plea 
side,  which  they  have  constantly  done  in  the  name  of  one  of 
the  four  sworn  attornies,  though  the  27th  section  is  equally 
applicable  to  the  equity  side.  The  average  number  of 
admissions,  since  1730,  does  not  exceed  forty  or  fifty  a 
year.  Without  considering  the  increase  in  the  number  of 
practitioners^  it  appears  that  100  years  ago,  1,300  solici- 
tors were  admitted,  and  now  only  forty.  The  necessary 
inference  is,  that  there  was  some  mistake  in  the  construc- 
tion of  the  act  shortly  after  it  was  passed;  and  that  such 
mistake  was  subsequently  discovered.  It  does  not  appear 
what  proportion  of  the  forty  or  fifty  now  admitted,  are  so- 
licitors of  the  Court  of  Chancery.  The  practise  is  in  fa* 
your  of  the  relators,  as  is  also  the  only  direct  case  upon  the 
subject.  By  the  prohibitory  clau.^es  of  the  statute,  an  at- 
torney would  have  been  prevented  from  practising  on  the 
plea  side.  And  there  is  nothing  but  the  27th  section, 
which  authorises  attornies  of  the  other  Courts  to  employ 
an  attorney  on  the  plea  side;  and,  if  so,  the  same  rule 
applies  on  the  equity  side.  The  books  of  practice  state 
that  every  attorney  in  any  other  Court  of  record,  is  a  soli^ 
citor  in  this  Court,  without  any  special  admission  there- 
to (a). 

(a)  Edmund' i  Exch.  2. 
RR2 
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1832  According  to  the  act^  a  person  admitted  in  either  the 

King's  Bench  or  the  Common  Pleas,  might  be  admitted  in 
the  other  of  those  two  Courts;  but  the  monopoly  in  the  Ex- 
chequer  made  it  reasonable  that  the  legiskture  should  pro- 
iride  a  remedy,  which  it  did  by  the  27th  section.  The  only 
business  that  requires  the  saving  clause,  must  be  business 
done  in  Court.  There  is  no  ground  for  limiting  it  to  the  re- 
venue business :  tlie  clause  is  quite  general.  It  has  been 
said  that  the  king's  remembrancer's  office,  and  the  equity  side 
of  the  Exchequer  are  distinct  things,  but  the  constant  de- 
scription of  the  equity  side  of  the  Court  is,  the  office  of  the 
king's  remembrancer;  and  persons  who  practise  in  the  equi- 
ty side  of  the  Court,  are  said  to  practise  in  the  office  of  the 
king's  remembrancer.  If  Vincent  v.  HoU  be  opposed  to 
Meadowcrojt  v.  Holbrooke,  the  former  decision  is  correct 
In  that  case  Lord  Loughborough  says:  **  The  words  of  the 
S4th  section  are,  without  being  admitted  and  inroUed  as 
aforesaid :  at  the  first  blush  this  would  appear  to  mean  ad- 
mitted by  the  Court  in  question ;  but,  on  looking  at  the  act, 
there  would  appear  to  a  distinction  made  between  persons 
admitted  before  1730,  and  persons  admitted  afterwards." 
It  is  plain  that  it  was  on  this  reasoning,  whether  right 
or  wrong,  that  Lord  Loughborough  proceeded;  and  it  is 
clear  that  his  reasoning  was  not  understood  in  Vincent  v. 
Holt.  The  practice  is  uniform  for  solicitors  in  Chancery 
to  carry  on  practice  on  the  equity  side  of  this  Court  in  the 
name  of  a  clerk  in  Court.  The  object  of  the  27th  section 
was,  to  benefit  the  officers  named  in  that  section,  and  to 
enable  them  to  practise  in  other  Courts,  though  not  sworn 
and  admitted  in  the  other  Courts.  The  word  office  must 
be  considered  as  synonymous  with  the  word  Court;  a 
great  portion  of  the  business  of  the  pipe  office  is  done  in 
open  Court.  There  is  no  reason  why  the  king's  remem- 
brancer's office  should  be  held  to  apply  to  the  revenue; 
for,  before  the  late  act  (a),  all  references  in  causes  between 

(a)  Stat.  1  Will.  4,  c.  70. 
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subject  and  subject  were  made   to  the   deputy   remem-         1832. 
brancer.     There  are  no  distinct  clerks  in  the  kinsf's  re- 

^  Att.  Gen. 

niembrancer*8  office  with  respect  to  the  revenue.     If  the  v. 

word  office  were  confined  to  a  particular  house  or  room, 
the  word  '^  practise  or  solicit,'*  used  in  the  act,  could  have 
no  meaning. 

Mr.  Boteler  replied. 

Cur  adv.  vult. 

Lord  Lyndhurst,  C.  B.,  now  delivered  the  judgment  June  6th. 
of  the  Court: — The  question  argued  in  this  case  was, 
whether  a  solicitor  admitted  and  inrolled  in  the  Court  of 
Chancery i  has  or  has  not  a  right  to  practise  on  the  equity 
side  of  this  Courts  without  being  admitted  and  inrolled  as  a 
solicitor  on  the  equity  side  of  the  Court.  It  is  a  question 
of  great  importance  to  the  practice  of  the  Court,  and  to 
parties  who  have  acted  as  solicitors  without  being  admit- 
ted. The  case  was  originally  argued  at  great  length  before 
me  at  Grays  Inn  Hall,  on  the  general  ground  of  the  sta- 
tute, and  the  decision  in  Vincent  v.  Holt.  My  attention  was 
afterwards  drawn  to  the  ^th  section  of  the  act;  and  there 
appeared  to  me  to  be  so  much  doubt  in  the  case,  that  I 
thought  it  desirable  that  the  parties  should  have  the  opin- 
ion of  the  whole  Court.  And  it  has  now  been  argued  with 
great  learning  and  ability.  I  confess,  that,  looking  at  the 
act,  independently  of  the  27th  section,  I  should  entertain 
some  doubt  whether  Lord  Loughborough* s  was  not  the 
correct  decision. 

The  clause  as  to  the  inrolment  of  solicitors  is  in  the  same 
language  as  the  clause  as  to  the  inrolment  of  attornies.  The 
10th  section  provides,  in  terms,  that  an  attorney  admitted 
and  inrolled  in  one  Court,  may,  with  the  consent  in  writing 
of  an  attorney  admitted  and  inrolled  in  another  Court; 
practice  in  that  Court  in  the  name  of  such  attorney,  though 
he  has  not  himsislf  been  admitted  an  attorney  of  that 
Court.  It  would  seem,  therefore,  to  have  been  considered 
that  an  attorney  of  one  Court  was  not  prevented  from  prac* 
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1832.  tising  in  another  Court  with  the  consent  of  an  attorney  of 
that  Court.  If  that  be  so^  the  clauses  being  the  same,  it 
would  appear  not  to  be  necessary  that  there  should  be  any 
inrolment  of  a  solicitor  in  equity i  the  solicitor  practising  in 
the  name  of  a  clerk  in  Court. 

There  is  one  difficulty,  I  admit.     The  21st  section  was 
pointed  out  in  the  argument,  by  which  a  privilege  is  given 
to  an  attorney  admitted  and  inrolled  in  one  Court  of  equity, 
to  be  admitted  and  inrolled  in  another  without  payment  of 
fees.  Now,  it  seems  that  such  a  proviso  would  not  confer  any 
privilege  on  a  solicitor,  if  the  solicitor  could  practise  in  the 
name  of  the  clerk  in  Court  without  being  admitted ;  how- 
ever, the  proviso  appears  to  apply  to  other  Courts,  with  the 
constitution  of  which  I  am  unacquainted.  And  it  seems  un- 
necessary to  come  to  any  decision  on  the  general  clauses;  I 
only  mention  this  as  shewing  my  grounds  for  concurring  in 
the  first  decision  before  Lord  Loughborough.     There  are 
provisions  applying  peculiarly  to  the  Court  of  Exchequer. 
The  llth  section  directs  that  no  more  attornies  than  have 
been  admitted  by  antient  custom,  shall  be  admitted.   At  the 
passing  of  the  act,  four  sworn  attornies  only  practised  on  the 
plea  side.     Since  that  act,  until  the  passing  of  the  late  act, 
four  sworn  attornies  only  have  been  admitted.     The  18th 
section  provides  that  each  Court  shall  have  a  roll  for  attor- 
nies and  solicitors ;  but^  in  the  Court  of  Exchequer^  a  roll 
is  directed  to  be  provided  for  solicitors  only,  and  not  for 
attornies.     This  brings  me  to  the  27 th  section,  which  pro- 
vides that  the  act  shall  not  extend  to  the  examination, 
swearing,  admission,  or  inrolment,  among  other  persons,  of 
the  attornies  or  clerks  of  the  office  of  the  king's  remem- 
brancer.    Now,  what  are  the  clerks  in  the  office  of  the 
king's  remembrancer?    The  side  and  sworn    clerks,   by 
vrhom  all  the  equity  and  revenue   business   is    transact- 
ed.    The  act,  therefore,  provides   that  nothing  therein 
contained  shall  affect  those  officers.     We  all  know  that 
those  officers  are  not  admitted  and  inrolled,  but  only  ad- 
mitted, as  before  the  act.     The  section  goes  on  to  proride 
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in  the  same  manner  for  the  clerks  of  the  office  of  pleas.         1832. 
Then  it  goes  on  to  provide,  "  that  it  shall  and  may  be  law-      ^^^  ^^^ 
ful,  from  and  after  the  Ist  day  of  December y  1730,  for  any  v, 

person  who  shall  be  sworn,  admitted,  and  inrolled  an  at- 
torney or  solicitor  in  any  of  the  several  Courts  before- 
mentioned,  according  to  the  directions  of  the  act,  to  prac- 
tise and  solicit  in  the  said  offices  in  the  same  manner  as 
theretofore  had  been  done."  In  what  offices?" In  the  office 
of  pleas  and  office  of  the  king's  remembrancer.  Now,  we 
knoWf  that,  in  the  name  of  the  four  attornies  of  the  office 
of  pleas,  attornies  of  the  other  Courts  have  constantly  prac- 
tised, up  to  the  passing  of  the  late  act  of  parliament.  But, 
how  have  they  practised?  Not  in  the  limited  way  suggest- 
ed; but,  from  the  issuing  of  the  writ,  up  to  final  judg- 
ment. This  is  the  construction  which  has  been  put  on 
practising  in  the  office  of  pleas.  What  is  the  other  office? 
The  office  of  the  king's  remembrancer,  in  which  is  trans- 
acted business  of  the  revenue,  and  business  in  equity.  So, 
likewise,  solicitors  practise  in  the  name  of  a  clerk  in  Court, 
but  not  in  the  office  only,  but  up  to  the  hearing.  I  think 
this  is  the  true  meaning  of  the  27th  section ;  and  that, 
whatever  doubt  might  be  entertained  on  the  other  clauses 
of  the  act,  taken  by  themselves,  yet,  so  far  as  relates  to  the 
Court  of  Exchequer,  this  case  has  been  particularly  and 
specially  provided  for;  and  that  it  is  not  necessary  for  a 
solicitor  to  be  admitted  and  inrolled  in  this  Court,  if  he 
be  a  solicitor  of  the  Court  of  Chancery;  but  he  may,  in 
the  name  of  a  clerk  in  Court,  carry  on  an  equity  suit  from 
the  commencement  to  the  termination  of  it:  such  has  been 
the  practice  of  the  Court  ever  since  the  passing  of  the  act. 
What  the  Court,  therefore,  decides,  is  in  conformity  with 
the  usage  ever  since  the  statute  Geo.  2. 

Motion  refused,  with  costs. 
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Feb.  i6t/i.     The  Imperial  Gas  Light  Company  v.  Clarke  and  Dixon. 

An  annuity  was  X  HE  defendant  Clarke  had  acted  as  secretary  to  the 
fn  consideration  plaintiffs,  The  Imperial  Gas  Light  Company.  In  consi- 
of  certain  ser-     deration  of  his  services  as  such  secretary,  and  on  bis  re- 

vices  performed  ^  ^ 

by  him.  ^.  as-  tiring  from  that  office,  the  plaintiffs,  by  a  deed,  granted  to 
nuity,  forVva-  him  an  annuity  of  400/.  for  his  life.  The  defendant  Clarke 
i'thm*to°B*^^t"e  afterwards  assigned  this  annuity  for  a  valuable  considera- 
deed  of  assign-    tjon  to  the  defendant  Dixon,  and  subsequently  quitted 

ment  contain- 
ing the  usual      England, 

neyto^uc^n'd  After  Clarke  had  left  England,  the  annuity  having  be- 
give  ^scharges,  come  in  arrear,  the  defendant  Dixon  commenced  an  action 

and  which  pow-  ' 

er  was  declared  against  the  plaintiffs,  in  the  name  of  the  defendant  Clarke, 
bie.  A.  shorUy  OH  the  deed,  for  the  recovery  of  those  arrears:  upon  which 
ment^J^u^^"'  the  plaintiffs  filed  their  bill  against  Clarke  and  Dixon,  al- 
Engiand,   B.     \egit\g  that  the  plaintiffs  had  been  induced  to  grant  the 

having  brought         o     o 

an  action  in  the  annuity  to  Clarke,  in  the  belief  that  he  had  rendered  tbem 
ItKlrfoUhe'    important  services;  but  that,  since  the  execution  of  the 

annuity,  the  annuity  deed,  they  had  discovered  that  instead  of  render- 
grantors  filed  J  '        ^ 

their  bill  against  ing  them  valuable  services,  he  had  been  guilty  of  great 
restrain  the  misconduct,  and  had  done  various  acts  to  the  prejudice  of 
\l^,^lul''^ng^  the  company.  The  bill  alleged,  that,  under  the  circum- 
that  the  annul-  stances  the  plaintiffs  would  have  been  intitled  to  with- 
tained  through  hold  the  payment  of  the  annuity  from  the  defendant 
rrp"res^nitbn;     Clarke;  and  it  charged  that  the  assignment  of  the  an- 

and  that  it  nuity  by  Clarke  to  Dixon,  was  merely  a  colourable  as- 

had  been  assign-      .  . 

ed  to  ^.  colour-  signmcnt,  without  any  valuable  consideration,    and  that 

outconsidera-"    Dixou  was  merely  a  trustee  for  Clarke. 

tion.    B.  by  his       r^j^^  plaintiffs  obtained  the  common  injunction  for  want 

answer  denied  *  •* 

all  knowledge  of  of  an  answer. 

or  misrepresen-       The  defendant  Dixon,  by  his  answer,  stated  himself  to 

tion,  and  claim- 
ed to  be  a  purchaser  for  a  full  consideration.  No  answer  being  put  in  by  A.,  who  continued  abroad, 
an  injunction  obtained  by  the  plaintiffs  aganist  J,  and  B,  was  dissolved  as  to  B.,  who  proceeded 
to  trial  in  the  action  at  law  commenced  by  him  in  the  name  of  J»  (the  plaintifi  in  eqaity  ap- 
pearing on  such  trial),  and  recovered  a  verdict  The  plaintifib  subsequently  moved  for  an  attach- 
ment against  the  solicitor  of  B.,  for  a  breach  of  the  injunction;  but  the  Court  refused  the  applicatioD. 
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be  a  purchaser  of  the  annuity  from  Clarke  for  a  valuable 
consideration ;  the  amount  of  which,  and  the  manner  in 
which  it  was  paid,  and  the  particulars  relating  thereto,  he 
stated  in  his  answer.  He  by  his  answer  also  denied  all 
knowledge  of  the  alleged  misconduct  of  Clarke. 

After  Dixon  had  filed  his  answer,  he  obtained  the  usual 
order  nisi  to  dissolve  the  injunction  obtained  by  the  plain- 
tiffs. 

Mr.  JerviSf  Mr.  Serjeant  Adams,  and  Mr.  Griffith  Rich" 
ards  now  shewed  special  cause  against  the  injunction  be- 
ing dissolved. 

The  special  cause  shewn,  was,  that  the  action  was 
brought  in  the  name  of  Clarke,  who  had  not  put  in  any 
answer  to  the  bill. 
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Feb.  2UU 


Mr.  Simpkinson,  and  Mr.  Rolfe,  for  the  defendant  Dix" 
on,  urged,  that,  though  the  action  was  necessarily  brought 
in  the  name  of  Clarke,  as  the  grantee  of  the  annuity,  yet 
that  the  action  was  substantially  the  action  of  Dixon,  who 
had  put  in  a  full  answer  to  the  bill. 

In  the  course  of  the  argument,  Joseph  v.  Doubleday  (a)^ 
Kilby  V.  Stanton  {b),  Priddy  v.  Rose  (c),  and  Montague  ▼. 
HiU  {d),  were  cited. 

The  injunction  was  dissolved  as  to  the  defendant  Dixon. 


1831. 
A  motion  was  this  day  made  to  dismiss  the  plaintiffs*  bill,     June  27th. 

as  against  the  defendant  Dixon,  for  want  of  prosecution. 

Mr.  Simpkinson,  and  Mr.  Rolfe,  in  support  of  the  mo- 
tion. 


(a)  1  Ves.  &  Bea.  497. 
(6)  2  Yoirnge  &  Jerv.  ^b. 


(c)  3  Meriv.  86. 
{d)  4  Rass.  128. 
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Mr.  JervU  and  Mr.  Griffith  Richards  shewed  for  spe- 
cial cause  against  the  dismissal  of  the  bill,  that  no  answer 
had  yet  been  put  in  by  the  defendant  Clarke. 

Mr.  Simpkinson  and  Mr.  'Rolfe^  for  the  motion,  con- 
tended that  the  answer  of  the  defendant  darkey  if  filed, 
could  not  be  read  as  against  the  defendant  Dixon,  and 
that  therefore,  if  he  were  to  admit  the  whole  equity  of  the 
plaintiff's  bill,  it  could  not  be  used  against  Dixon — Mon- 
tague V.  Hill  (a). 

The  special  cause  was  disallowed,  but  the  bill 
was  retained  on  the  plaintiffs  undertaking  to 
file  a  replication  forthwith. 


The  injunction  having  been  dissolved  against  Dixon,  he 
at>plied  to  the  Court  of  King^s  Bench,  to  have  the  cause 
put  in  the  paper  for  trial;  upon  which  the  solicitor  for  the 
plaintiffs  in  equity  applied  to  the  Judge  at  law,  to  stay  the 
trial  of  the  action,  but  the  Judge  declined  to  interfere. 
The  action  was  accordingly  tried,  the  plaintiffs  in  equity 
and  the  defendants  at  law  appearing  on  the  trial,  and 
contesting  the  right  of  the  plaintiff  at  law  to  recover.  A 
verdict  was  found  for  the  plaintiff  at  law,  the  defendant  in 
equity. 

A  motion  was  now  made,  on  the  part  of  the  plaintiffs  in 
equity,  for  an  attachment  against  Mr.  Hurst,  the  solicitor 
of  the  defendant  Dixon,  for  a  breach  of  the  injunction,  by 
which  the  defendant  Clarke  was  restrained  from  proceed- 
ing at  law. 

In  support  of  the  motion,  it  was  contended,  that,  Clarke 
being  injoined  from  proceeding  at  law,  the  trial  of  the  ac- 
tion commenced  by  Dixon  in  the  name  of  Clarke,  was  a 
breach  of  that  injunction. 

(a)  4  Russ.  128. 
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For  the  defendant  Dixon^  it  was  argued,  that,  as  the  in- 
junction had  been  dissolved  as  to  him,  he  was  at  liberty  to 
proceed  in  the  action,  which,  the  subject  matter  being  a 
chose  in  action^  was  necessarily  commenced  in  the  name  of 
Clarke^  instead  of  in  the  name  of  Dixon,  It  was  also  in- 
sisted that  the  plaintiffs  had  waived  any  objection  to  the 
proceeding,  by  appearing  on  the  trial  of  the  action  at 
law. 


1832. 


Imperial 
Gas  Light 

COMPAMY 
V, 

Clarile. 


Mr.  Jervis,  and  Mr.  Griffith  Richards,  for  the  plain- 
tiSs. 


Mr.  Simpkinson,  and  Mr.  Rol/e,  for  the  defendants. 

Lord  Lyndhurst,  C.  B., — This  was  a  motion  for  an  at*- 
tachment  against  Mr.  Hurst,  for  a  breach  of  an  injunction 
granted  by  this  Court.  An  injunction  was  originally 
granted,  to  restrain  proceedings  by  Clarke  and  Dixon, 
on  an  annuity  deed,  executed  by  the  company  to  Clarke, 
and  assigned  by  him  to  Dixon*,  An  answer  having  been 
put  in  by  Dixon,  the  injunction  as  to  him  was  dissolved. 
After  that,  Hurst  applied  to  have  the  cause  at  law  put  in 
the  paper,  which  was  communicated  to  the  solicitors  for 
the  plaintiffs  in  equity — the  plaintiffs*  solicitors  did  not 
apply  to  this  Court,  but  to  Lord  Tenterden,  who  said  he 
would  not  interfere,  but  that  they  must  apply  to  this 
Court.  They  did  not  so  apply,  but  they  new  modelled 
the  record,  and  appeared  on  the  trial.  The  cause  was 
not  in  any  respect  tried  as  an  undefended  cause ;  and,  un- 
der the  circumstances,  I  think  an  attachment  ought  not 
to  go. 

[His  Lordship  then  stated,  in  detail,  the  assignment  of 
the  bond,  and  the  power  of  attorney  contained  in  the  as- 
signment, to  recover  the  money  due  on  the  bond,  which 
was  declared  to  be  irrevocable,  and  the  covenants,  including 
the  covenant  not  to  revoke.] 


1832. 
Fc6. 16M. 
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Clarke  not  only  gave  Dixon  a  power  to  sue  in  his  name, 
but  that  power  is  expressly  made  irrevocable.  Clarke  could 
never  have  intended  that  it  should  be  revocable ;  Dixon 
had  a  right  to  proceed  at  law  in  the  name  of  Clarke. 

Under  these  circumstances,  this  bill  was  filed,  and  an  in- 
junction was  obtained  against  Clarke ^  for  want  of  an  an- 
swer ;  a  like  injunction  was  obtained  against  Dixon.  The 
injunction  against  Dixon  was  afterwards  dissolved  on  the 
merits.  At  the  time  when  cause  was  shewn  against  dis- 
solving the  injunction,  the  merits  were  very  fully  discuss- 
ed, and  the  answer  was  considered  full  and  sufiicient  On 
that  occasion  the  injunction  was  dissolved.  And  why, 
under  these  circumstances,  should  Dixon  not  be  allowed 
to  proceed?  Hurst  was  not  employed  by  Clarke,  but 
by  Dixon,  having  no  concern  with  Clarke.  Under 
these  circumstances,  I  see  no  reason  why  Dixon  should 
not  be  allowed  to  proceed  in  a  cause  instituted  by  him  in 
fact,  though  in  point  of  form  in  the  name  of  Clarke.  If 
Dixon  were  to  be  restrained,  he  might  be  restrained  for  ever. 
One  ground  taken  has  been,  that  Clarke's  answer  might 
be  material  evidence  against  Dixon,  That  might  be  evi- 
dence in  the  action,  from  the  circumstance  of  the  action  be- 
ing necessarily  brought  in  the  name  of  Clarke^  but  it 
could  not  be  used  in  this  suit  as  against  Dixon,  according 
to  the  rules  of  justice,  and  the  settled  practice  of  this 
Court. 

I  think  therefore  on  this  ground,  that,  if  the  application 
had  been  made  in  the  first  instance,  the  Court  would 
not  have  interposed  to  prevent  Dixon  from  trying  the 
cause.  Another  reason  is,  that  the  very  ground  on  which 
it  is  insisted  that  he  should  be  so  injoined,  fails  in  this 
stage  of  the  cause.  The  answer  could  not  now  be  made 
use  of  in  the  action  at  law. 

Motion  refused. 
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1832. 

The  Rev.  John  Austin  Clerk,  Plaintiff,  1831. 

,  April  27. 

""^  1832. 

William  Allen,  Samuel  Andrew,  John  La-      June  il. 
KER  Napper,  John  Drinkald,  and  Joshua 
Drinkald,  Defendants. 

JtSlLL  by  the  rector  of  Pulborough,  in  the  county  of  Sus-  Tares  and  other 
sex,  and  as  such  intitled  to  all  tithes,  great  and  small,  ^t^^^^' 
against  occupiers  of  lands  in  the  parish  and  rectory,  for  gi^cntohusban- 
an  account  and  satisfaction  of  tithes  from  MichaelmaSy  inthecuitiva- 

I  Q^iQ  tion  of  the  farm, 

*o^«>-  are  not  liable 

The  bill,  among  other  claims,  to  which  it  is  unneces-  Jj  ^^*  ^wT"' 
sary  to  refer,  claimed,  as  against  the  defendants  Andrew^  there  u  no 
Napper^  and  the  DrinkaldSf  the  tithes  of  vetches,  tares,  clo-  tenance  of  any 
ver,  and  other  artificial  grasses,  cut  or  mown  when  green,  Son  for^'^' 
which  they  alleged  had  been   wholly  consumed  by  the  Worsen  on  the 

,  ,        ,        farm.     And 

horses  employed  by  them  in  and  about  the  cultivation  whether  there 
and  husbandry  of  their  said  lands;  but  the  bill  charged,  Iliffident""^* 


SOS- 


that  such  vetches,  tares,  clover,  and  artificial  grasses,  so  *«"**\ce»  "  « 

'  ^  '  ©  >         question  of  fact, 

cut  green,  were  not  wholly  consumed  by  such  husbandry  and  the  subject 
horses,  or  were  unnecessarily  consumed  by  them ;  for  that  fore  the  Master. 
the  defendants,  at  and  during  the  times  when  they  al- ^J^**^^^^^*^^ 
leged  that  they  fed  their  husbandry  horses  with  the  arti-  »/»*  other  artifi- 
cles  cut  green  as  aforesaid,  had  upon  their  farms  sufficient  green,  and 'con- 
food  for  their  husbandry  horses  exclusive  of  such  articles;  bandry  horses] 
and,  particularly,  that  they  had  large  quantities  of  hay,  "»"  the  nature 
which  had  grown  upon  their  farms,  and  other  fodder,  the  tithe;  and  is  not 
produce  of  their  farms;  and  they  had  also  upon  their  farms  following  all  the 
pasturage  sufficient  for  such  husbandry  horses,  and  they  ^>""en*tii^ 
might  have  fed  their  husbandry  horses  upon  or  by  means      Where  a  farm 

"^  "^  was  situate  in 

two  parishes, 
and  tares  and  other  artificial  grasses  were  cut  green  in  one  parish,  and  carried  to  the  farm  build- 
ings, which  were  situate  in  the  other  parish,  and  there  given  to  husbandry  horses  used  in  the  cul- 
tivation of  the  whole  farm ;  it  was  referred  to  the  Master  to  inquire  whether  the  proportion  of  the 
produce  of  the  lands  consumed  by  the  horses,  was  in  proportion  to  the  labour  of  the  horses  em- 
ployed in  each  parish. 
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]8d2.  of  such  hay  and  other  fodder,  or  of  such  pasturage,  and 
without  consuming  the  articles  so  cut  green  as  aforesaid 
for  that  purpose. 

The  defendants  by  their  answer  admitted  that  the  de- 
fendants Andrew,  Napper,  and  the  Drinkaldsy  had  cut  and 
mown  upon  their  farms  the  several  quantities  of  tares  and 
other  artificial  grasses  mentioned  in  the  answer,  and  which 
had  been  cut  green,  and  consumed  by  husbandry  horses 
and  cattle  used  for  the  cultivation  of  their  farms,  for  which 
they  had  not  otherwise  sufficient  fodder;  the  only  other 
fodder  being  old  hay,  which  was  so  bad,  from  the  wet- 
ness of  the  season  when  it  was  grown,  that  the  horses 
would  not  eat  it.  The  defendants  insisted  that  no  tithes 
were  payable  in  respect  of  the  tares  and  other  artificial 
grasses  so  cut  green  and  given  to  their  husbandry  horses  and 
cattle.  And  they  stated  that  the  tares  and  other  artificial 
grasses  which  they  had  cut  green  were  wholly  consumed 
by  the  husbandry  horses  and  cattle,  and  during  a  time 
when  they  had  not  upon  their  farms  other  sufficient  food, 
though  they  admitted  that  they  had  grown  hay  upon 
their  farms,  but  which,  for  the  reasons  aforesaid,  was  not 
sufficient  fodder,  and  they  had  no  other  fodder,  and  m 
particular  no  pasturage,  except  such  as  was  required  for 
the  sustenance  of  their  other  stock  and  cattle^  and  which 
yielded  tithe  to  the  plaintifi:';  and  they  stated  that  no  part 
of  the  hay  on  their  farms  during  the  time  the  horses  were 
fed  with  green  fodder  was  sold  or  disposed  of. 

The  defendant  Napper  stated  that  he  occupied  some 
lands  in  the  adjoining  parish  of  BilUnghurst;  his  farm 
called  Lordings  being  partly  in  that  parish  and  partly  in 
the  parish  of  BilUnghurst,  the  part  thereof  in  the  latter 
parish  containing  one  hundred  and  fifty  acres,  besides 
woodland,  and  the  part  thereof  in  Pulborough  couteLimng 
seventy  acres;  that  the  farm-house,  stable,  and  build- 
ings belonging  to  the  farm,  were  in  the  parish  of  BiUiBg- 
hurst,  where  the  husbandry  horses  belonging  to  and  used 
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for  the  cultivation  of  the  farm  were  kept;  that  he  had  IS3Q. 
cut  the  quantity  of  artificial  grasses  mentioned  in  the  an- 
swer, on  that  part  of  the  farm  which  was  in  the  parish  of 
Pulborough,  which  were  cut  green  for  his  husbandry  horses 
used  in  the  cultivation  of  the  farm,  and  that  the  farm 
buildings  being  in  the  parish  of  Billinghurst,  the  said  last- 
mentioned  artificial  grasses  were  taken  to  the  stables  be- 
longing to  the  farm  situate  in  the  parish  of  Billinghurst, 
and  there  given  to  the  horses;  but  which  horses  were  em- 
ployed in  cultivating,  and  for  the  use  of,  the  whole  farm 
called  Lardings,  as  well  the  part  in  the  parish  of  Pul- 
borough,  as  that  part  thereof  in  the  parish  of  BillinghursL 

Evidence  was  entered  into  on  both  sides. 

On  the  part  of  the  plaintiff,  his  servant  or  tithing  man 
proved,  that,  at  the  time  when  the  defendants  cut  and 
mowed  the  tares  and  other  artificial  grasses,  they  had 
each  of  them  several  acres  of  pasture  and  meadow  land, 
upon  which  they  fed  other  cattle;  and  that  each  of  them 
had  several  tons  of  hay,  upon  which  their  husbandry 
horses  might  have  been  fed. 

The  defendants  proved^  by  their  servants  and  others, 
that  the  whole  of  the  tares  and  other  artificial  grasses 
cut  green,  were  consumed  by  their  husbandry  horses  kept 
for  the  cultivation  of  their  farms,  and  that  they  had  not 
other  sufficient  fodder;  that  the  other  fodder  consisted 
of  hay,  which  was  offered  to  the  horses,  but  which  they 
refused  to  eat,  in  consequence  of  its  being  spoiled  by  rain, 
or  being  musty,  or  mow  burnt;  and  that  part  of  such  hay 
was  made  into  manure.  The  defendants  also  proved,  that 
it  was  the  practice  with  farmers  in  the  parish  and  the  vi- 
cinity thereof,  to  feed  their  horses  in  the  spring  and  sum- 
mer upon  tares  and  artificial  grasses  cut  green.  And 
the  witnesses  deposed,  that,  in  their  judgment,  the  hus- 
bandry horses  would  not  be  enabled  to  go  through  their 
necessary  farming  work  without  such  food. 
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1832.  With   respect  to   the  tares  and  artificial  grasses  cut 

green  on  the  defendant  Nappers  farm  called  Lordingt^ 
the  plaintifi* proved  that  the  tares  and  artificial  grasses  cut 
green  on  that  part  of  Lordings  which  was  in  the  parish  of 
Pulborough,  were  carried  to  Lordings  House,  which  was  in 
the  parish  of  Billinghurst  The  defendant  Napper  prov- 
ed that  the  tares  and  artificial  grasses  cut  green  on  his 
farm  called  Lordings,  were  taken  to  the  stables  belonging 
to  the  said  farm,  in  the  parish  of  Billinghurst,  and  there 
given  to  the  husbandry  horses  employed  in  the  cultivation 
and  for  the  use  of  his  said  farm ;  and  that  such  horses 
were  employed  for  the  whole  of  the  farm,  as  well  that  part 
in  Pulborough,  as  that  which  was  in  Billinghursl ;  that 
the  artificial  grasses  grown  for  the  food  of  the  husbandry 
horses  in  cultivating  and  for  the  use  of  the  said  farm,  were 
grown  partly  in  one  parish  and  partly  in  the  other;  that 
the  quantity  of  artificial  grasses  cut  in  Pulborough,  and 
given  to  the  horses  was  in  fair  proportion  to  the  quantity 
of  the  farm  and  lands  lying  in  each  of  the  parishes. 

Mr.  Simpkinson,  and  Mr.  Jacob,  for  the  plaintifiT. — Ad- 
mitting for  the  sake  of  argument,  that  tares  and  artificial 
grasses  cut  green  and  given  to  husbandry  horses,  are 
exempt  from  tithes  where  there  is  no  other  sufficient  sus- 
tenance; still  the  onus  is  on  the  defendants  to  prove  that 
they  had  no  other  sustenance  on  their  farms — ManieU  v. 
Paine  {a),  Stevens  v.  Aldridge  (i),  Dorman  v.  Seers  (c), 
Lewis  V.  Young  {d).  The  evidence,  however,  shews  that 
there  was  other  sustenance:  the  plaintiff  has  proved  that  the 
defendants  had  sufficient  hay  and  pasturage.  The  defend- 
ants admit  that  they  had  sufficient  hay,  but  that  the  horses 


(a)  3  Eagle  &Younge,  1380.  Price  338;  Dan.  194. 

(6)  3  Eagle  &  Younge,  879;  5  {d)   3  Eagle  &  Younge,  1135; 

Price, 334.  M*Clel.ll3;  13  Price  394. 
(c)    3  Eagle  &  Younge,  93? ;  6 
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tejected  it,  which  horses  will  at  all  times  do  if  offered  green         1832. 
food.     According  to  Dorman  v.  Sears^  not  only  hay  but 
com  would  be  sustenance. 

Supposing  green  fodder  given  to  husbandry  horses  used 
in  the  parish  to  be  exempt  from  tithes,  there  can  be  no  pre- 
tence for  exempting  it  when  cut  and  carried  into  another 
parish,  as  is  the  case  with  respect  to  the  farm  called  Lord* 
ings,  occupied  by  the  defendant  Napper.  No  case  can 
be  cited  in  favour  of  such  an  exemption ;  and  it  is  mani- 
fest that  such  an  exemption  would  be  liable  to  great 
fraud.  The  principle  of  the  exemption,  with  respect  to 
horses  used  in  the  parish,  is  the  same  as  with  respect  to 
agistment;  the  parson  has  uberiores  decimce:  but,  if  the 
horses  be  used  for  the  cultivation  of  lands  in  another  parish, 
tithe  of  agistment  must,  of  necessity,  be  payable  for  them. 
The  law  upon  this  subject  is  established  by  the  case  of 
Scales  V.  Lowther  (a). 

Mr.  Jervis  and  Mr.  Boteler,  for  the  defendants. — In 
Dorman  v.  Sears,  the  Court  referred  to  Crawley  y.  Wells  (b), 
m  which  it  is  stated,  *'  If  a  man  cut  down  gra^,  and,  before 
he  has  made  it  into  hay,  and  whilst  in  the  swathe,  he  car« 
ries  it  and  gives  it  to  his  plough  cattle,  for  their  necessa- 
ry sustenance,  not  having  sufficient  for  their  sustenance 
otherwise/*  no  tithe  shall  be  paid  of  it.  Watson,  in  his 
Clergyman^s  Law  (c),  in  translating  the  passage  from 
Rollers  Abridgment,  renders  it,  ''  not  having  grass  suffi- 
cient to  maintain  them  otherwise."  Lord  Chief  Baron 
Richards,  in  Dorman  v.  Sears,  considered  that  sustenance 
referred  to  sustenance  generally,  and  not  to  sufficient  grass 
only,  as  supposed  by  Watson.  The  language  used  in  Rolle 
fs  however  doubtful;  and  Perry  v.  Soam  {d),  also  referred 
to  in  Dorman  v.  Sears,  would  seem  to  favour   Watson*s 

.  (a)    1  Eagle  &  YouDge,  621 ;  I  (c)  PageZ>52. 

Lord  Raym.  129.  {d)    I  £agle  &  Youiige,96;  2 

(6)   1  Rolle's  Ab.  645,  pL  7-  Leon.  27;  Cro.  Eliz.  139. 
See  1  Eagle  &  Younge,  382. 

VOL.  I.  8  s 
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1832.        construction.    In  Hayes  v.  Dowse,  according  to  the  ex- 
tract from  the  record  in  the  note  to  6  Price^  36 1 »  the  de- 
fendants did  not  allege  any  insufficiency,  either  of  grass  or 
other  fodder:    the  witnesses  for  the  rector  proTed  that 
the  defendants  had  sufficient  grass  without  resorting  to 
the  green  clover ;  some  of  the  defendants'  witnesses  stated 
that  tbey  did  not  know  whether  they  had  sufficient  grass: 
other  witnesses,  that  they  belieyed  they  had:  and  some  of 
the  witnesses,  that  the  defendants  had  sufficient  grass; 
hut  the  examination  was  confined  entirely  to  whether  they 
bad  sufficient  grass,  without  any  reference  to  other  sus- 
tenance.  And  in  that  c^se  the  hill  was  dismissed  with  costs. 
In  Mantell  v.  Paine  {a),  the  Court  directed  im  inquiry 
whether  the  defendant  had  any  other  fodder-     In  Dor*- 
man  v.  Sears,  as  it  is  reported  by  both  Price  and  Darnel, 
there  was  a  general  decree  for  an  account,  as  against  all  the 
defendants ;  but,  in  point  of  fact,  the  bill  was  dismissed 
with  costs  as  against  the  defendant  Sparkes,  the  reason 
for  which  seems  to  have  been,  that  the  other  defendants 
had  sold  off  hay  and  fodder,  the  produce  of  their  &rma> 
In  Dorman  v.  Sears,  the  Chief  Baron  is  reported  to  have 
said,  "  suppose  a  farmer  has  close  A.  and  close  B.,  if  he  b&r 
gin  upon  close  A,,  and  cut  enough  for  the  feed  of  the  day, 
Uiere  is  still  grass  enough  in  close  A*  for  tbe  beaats  which 
were  fed  from  close  B, ;  and  if  there  is  sufficient  sustenance 
for  them  so  far  you  must  pay  tithe  for  hay.     If  you  go 
Qn  tp  the  second,  when  the  quantity  has  lessened  in  close 
A^,  while  close  B.  remains  the  same,  and  has  the  rest  of  the 
titheable  commodity  remaining,  it  would  amount  to  the  same 
thing."     No  difficulty  however  arises ;  the  only  question  is» 
whether  there  is  sufficient  pasturage  for  all  the  stock.    The 
san^e  circumstance  occurred  in  Dorman  v.  Sears  as  in  the 
present  case.  The  defendant  Sparkes  had  other  stock,  and 
he  could  not  have  turned  his  horses  into  the  pasturage, 
without  diminishing  his  other  stock;  and  from  the  judg- 
tnent,  on  exceptions  taken  to  the  Master's  report,  the  Court 

(a)  3  Eagle  &  Younge,  1380. 
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would  appear  to  have  relied  on  this  as  a  strong  point,        18d3. 
though  the  printed  reports  do  not  notice  it.    The  tithe 
owner  sustains  no  loss,  as  he  derives  tithes  from  the  other 
stock. 

With  respect  to  Nappm^s  famii  the  green  food  was 
given  to  horses  used  in  the  cultivation  of  the  farm  in  both 
parishes ;  and  all  that  is  necessarji  is,  to  asoertain  that  the 
green  food  was  given  to  the  horses  in  proportion  to  their 
labour  in  each  parish. 

Mr.  StrnpUnsoHf  in  reply. — It  is  clear  from  the  observa- 
tion of  the  Court  in  LevHs  v.  Young,  that  Chief  Baron 
Alexander  did  not  consider  the  exemption  to  exist. 

In  all  the  cases  which  have  been  cited,  no  reference  ii^ 
made  to  the  quantity  of  stock  kept  by  the  occupier  of  the 
farm.  There  is  no  allurion  in  Darman  v«  Seats  to  die 
atock.  The  decree  must  have  passed  by  arrangement 
between  the  parties,  for,  at  the  end  of  the  decree,  it  is  sta« 
ted  that  tiie  cause  shall  stand  over  for  the  coimsel  for  the 
plaintij9s  to  consider  what  decree  they  will  pray  as  to  the 
green  food.  The  question  on  the  excepdons  was  only, 
whether  the  horses  had  been  fed  in  proper  proportions 
between  the  two  parishes;  and  therefore  the  chief  point 
could  not  have  been  decided  on  those  exceptions. 

The  other  questions  in  this  cause  being  disposed  of,  die 
Court  took  time  to  consider  of  these  two  points. 

Lord  Lymdhurst,  C.  B. — Two  points  were  reserved     JimtXUh, 
for  consideration  in  this  case.    One  of  those  points  was,, 
whether  the  rector  was  entitled  to  the  tithes  of  tares, 
dover,  and  other  artificial  grasses  cut  green  and  given  tO' 
cattle  used  for  husbandry  purposes.     The  general  ques*^ 
tion  was  decided  in  Dorman  r.  Sears,  by  Chief  Baron 
RichardSs    He  decided  in  that  case,  thai  tares,  clover, ' 
and  other  artificial  grasses,  cut  green  and  given  to  hus- 
bandly horses  used  in  the  cultivation  of  the  farm,  were^ 

ss2 
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1832.  not  liable  to  pay  tithes,  where  there  was  no  sustenance  of 
any  other  description  on  the  farm.  That  case  was  decid- 
ed after  great  consideration,  and  after  an  examination  of 
all  the  preceding  cases,  beginning  with  Crawley  v.  Wells. 
I  should  not  feel  myself  authorized,  after  that  case,  to  give 
an  opinion  contrary  to  it,  unless  it  had  been  broken  in  up- 
on by  some  subsequent  decision. 

•;,  It  has  been  said  in  the  argument  in  this  case,  that  the 
decision  in  Lewis  y.  Young  is  at  variance  in  principle  with 
Dorman  v.  Sears.    In  Lewis  v.  Young,  Chief  Baron  Alex- 
ander decided  that  the  tithes  of  tares,  clover,  and  other 
artificial  grasses,  cut  green,  were  small  tithes,  and  belong- 
ed to  the  vicar.     He  considered  them  in  the  nature  of 
agistment.  .  He  supported  that  on  a  dictum,  or  supposed 
dictum,  of  Chief  Baron  Richards,  in  Dorman  v.  Sears, 
Lewis  v.  Young  was  decided  after  great  consideration;  but 
Sir  JV.  Alexander  had  no  intention  to  break  in  on  the  de- 
cision  in  Dorman  v.  Sears.     On  the  contrary,  he  referred 
to  it  with  approbation,  and  quoted  as  part  of  the  ground 
of  his  decision  the  doctrine  in  Dorman  v.  Sears.     It  is 
quite  clear  that  he  never  meant  to  break  in  on  the  decbion 
in  Dorman  v.  Sears.    He  did  not  consider  that  the  tithes 
were  agistment  tithe,  following  all  the  circumstances  of 
agistment  tithe;  but  only  that  they  were  in  the  nature  of 
agistment  tithe.     Considering  that  that  learned  Judge  did 
not  intend  to  break  in  on  Dorman  v.  Sears,  and  remember- 
ing  the  learned  Judge  by  whom  Dorman  v.  Sears  was  de- 
cided, it  would  be  to  much  for  me  to  decide  such  a  custom 
against  Dorman  v.  Sears.     I  must  take  that  case  as  the 
ground  of  my  decision. 

If  so,  it  becomes  a  mere  question  of  fact,  whether  the 
defendant  had  sufficient  sustenance  on  his  farm,  including 
dry  fodder,  for  the  maintenance  of  his  husbandry  horses, 
without  having  recourse  to  green  food.  Upon  this  the 
evidence  is  not  satisfactory:  and  it  must,  therefore^  be  re* 
ferred  to  the  Master  to  inquire  whether  or  not  there  was 
sufficient  sustenance  independently  of  artificial  grasses  for 
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the  maintenance  of  tlie  horses  used  on  the  farm  for  agri-        1832. 
cultural  purposes^  with  liberty  to  state  special  circum-       austik 

stances.  .  •'• 

,     _  -  ,  ,.      .         >„  Allek. 

In  the  course  of  the  argument,  Lewts  v.  Auntiit  was  re- 
ferred to^  and  it  was  supposed  to  have  broken  in  on  the 
authority  of  Lewis  v.  Young.  I  presided  in  the  House  of 
Lords  at  the  time  that  case  was  decided,  and  I  have  re- 
freshed my  memory  with  respect  to  it.  It  never  was  the 
intention  of  the  House  of  Lords  to  break  in  on  Lewis  v. 
Young,  The  case  was  decided  on  the  special  circum- 
stances and  the  evidence.  The  defendant,  by  two  written 
documents,  had  admitted  the  title  of  the  rector,  and  there 
was  no  evidence  in  favor  of  the  vicar.  It  was  upon  those 
grounds  that  the  House  of  Lords  reversed  the  judgment 
of  the  Vice  Chancellor. 

In  this  case,  a  further  question  arose  with  respect  to 
Napper,  one  of  the  defendants: — The  defendant  Napper^s 
farm  extended  into  two  parishes,  Pulborough  and  Billing- 
Aursl;  but  all  tlie  farm  buildings  were  in  the  latter  parish. 
The  green  food  cut  for  the  horses  was  removed  out  of 
the  parish  of  Pulborough  into  the  parish  of  BiUinghursi. 
The  food  was  carried  to  the  stables  in  which  the  horses 
were  kept,  which  were  used  partly  on  the  farm  in  Pul- 
borough^  and  partly  in  Billinghurst.  The  question  was 
whether  such  green  food  was  liable  to  the  payment  of  tithes. 
The  occupation  being  of  one  entire  farm,  and  the  horses 
supplied  with  the  green  food  being  kept  on  both,  the  ques- 
tion will  be,  whether  the  proportion  of  green  food  con- 
sumed by  the  horses  was  equal  to  the  proportion  of  labor 
done  by  them  on  the  farm.  This  is  properly  the  subject 
of  an  inquiry ;  a  similar  inquiry  took  place  in  Dorman  v. 
Sears.  The  Master  should  inquire  whether  the  horses 
used  on  the  farm  situate  in  Pulborough  and  Billinghurst 
were  supported  by  the  produce  of  the  lands  in  Pulborough; 
and,  if  so,  whether  the  proportion  of  the  produce  of  those 
lands  consumed  by  the  horses  was  equal  to  the  labor  of  the 
horses  employed  in  that  parish. 
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1832.  ^  The  following  are  the  minutes  of  the  decree  so  far  as 

relate  to  the  last  point. 

Minutes  of  Decree. — Refer  it  to  the  Master  to  mquire 
and  ascertain  whether  the  horses  employed  by 
the  defendant  Napper  in  the  cultivation  of  his 
farm  in  the  parishes  of  Pulbaraugh  and  BUBng- 
hurst,  from  the  Ist  December,  1828,  to  the  fiHng 
of  the  bill^  or  during  any  and  what  part  of  that 
time,  were  wholly  supported  by  the  produce  of 
the  lands  in  either  and  which  of  the  parishes; 
and,  if  they  were  partly  supported  during  any 
part  of  that  time  by  the  produce  of  the  lands  m 
the  parish  of  BiUinghurst,  let  the  Master  inquire 
and  ascertain  upon  what  lands,  and  under  what 
circumstances,  and  during  what  time,  such  em- 
ployment took  place,  and  whether  a  fair  and  pro- 
portionable part,  or  any  and  what  part,  of  the  crops 
and  produce  of  such  last-mentioned  lands  was 
giren  for  food  for  the  horses  so  employed  during 
the  time  they  were  so  employed,  having  regard  to 
the  work  done  by  them  upon  the  said  lands. 


1830. 
May  lOM. 

June  Hth.  Blake  ««  Smith  and  Others. 

Dec.  14M.       -m^j^ 

The  Court,upon  JvIR.  Simpkifison,  on  the  part  of  the  defendant  Smith, 
mJ^S^uu^^  moved  that  the  defendant  Robert  Dudley  Blake,  or  hb 
ported  by  affi-    soHcitors,   miffht  be  ordered  to  pay  to  the   defendant 

daviu  suggest-  '         o  . 

ing  that  the  bill  Smith  the  taxed  costs  of  a  motion  which  had  previously 
without  any  au-  been  made  in  this  cause,  and  which  had  been  refused,  with 

thority  from  the 
person  named 

as  the  plaintiff,  sudi  person  being  so  imbecile  as  (o  be  unable  to  gife  any  authority  for  the  pur- 
pose, and  that  tlie  suit  was  instituted  for  litigious  purposes  in  the  name  of  the  plaiaciff,  bat  by  ano- 
ther defendant  in  the  suit — referred  it  to  the  Master  to  inquire  whether  any  authority  was  given  by  tbe 
plaintiff  for  the  filing  of  the  bill,  and  whether  the  institnUon  of  the  suit  was  for  bis  benefit,  tw^^  wlie> 
ther  it  was  for  his  advantage  that  the  same  should  be  prosecuted.  On  the  Master's  reportii^  in  tbe 
negative,  and  that  the  bill  was  filed  under  the  authority  of  one  of  the  defendants,  the  Court  ordered 
the  bill  to  be  taken  off  the  file,  and  the  costs  of  tbe  other  defendants  to  be  paid  by  the  defen- 
dant who  had  instituted  the  suit. 
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costs  to  be  paid  by  thd  plaintiff;  dnd  that  the  bill  in  thift        )^. 
cause  might  b^  taken  off  the  file ;  and  that  the  deftfndaiirt 
Robert  DudUy  Blake  and  his  solicitorii  might  be  directed 
to  pay  the  costs  of  all  parties. 

The  application  was  made  on  two  grounds-^first,  that  no 
aukhorttj  had  been  given  by  the  plaintiff  for  the  institution 
of  the  Huiti  and-^secondlyi  that  the  plaintiff  was  inoom' 
potent  from  mental  imbecility  to  give  any  directions  for  tho. 
institution  of  the  suit.  The  motion  was  supported  by  af- 
fidavits of  the  imbecility  of  mind  of  the  plaintiff,  and  his 
inability  to  give  instructions  for  the  suit.  The  fiiSdavltsT 
ascribed  the  suit  to  the  defendant  Robert  Dudley  Blake, 
and  attributed  to  him  litigious  and  vexatious  conduct,  not 
only  in  this  suit,  but  in  a  suit  in  the  Ecclesiastical  Court. 

The  solicitor  of  the  plaintiff,  who  was  also  the  solicitor  of 
the  defendant  Robert  Dudley  Blake,  by  his  afHdavit  stated 
that  he  received  the  instructions  for  the  bill  from  the  de- 
fendant Robert  Dudley  Blake,  and  who,  with  his  brother 
Sir  Francis  Blake,  he  knew  to  be  a  trustee  of  certain  pro- 
perty for  the  plaintiff;  and  that  he  had  been  informed  and 
believed  that  the  filing  of  the  bill  had  been  communicated 
to  the  plaintiff,  and  that  Sir  Francis  Blake  was  also  appris- 
ed of  the  suit  at  the  commencement  thereof.  To  rebut 
the  charge  of  the  plaintiff^s  imbecility  of  mind,  the  affida- 
vit stated,  thaty  in  July,  1827,  the  plaintiff  was  a  party  to 
and  executed  a  conveyance  by  way  of  mortgage,  of  a» 
estate  on  which  he  bad  a  charge  of  10,000/L;  and  that  the 
solicitor  of  the  defendant,  by  whom  the  present  appUca- 
tion  was  made,  was  employed  on  that  occasion. 

Wartnaby  v.  Wartnaby  {a),  was  cited  in  support  of  the 
motion. 

Mr.  Jervis,  in  opposition  to  the  motion.  Contended  thai 
It  was  not  competent  for  a  defendant  in  a  cause  to  complahl 
Chat  the  suit  had  been  instituted  without  the  authority  of 

(«)  Jacob,  377. 
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1332.  the  party  named  as  plaintiff;  and  that  such  an  objectioa 
could  only  be  raised  by  the  party  who  was  improperly  made 
a  plaintiff)  and  who  might  in  consequence  thereof  be  8ub« 
jected  to  costs. 

The  Court  directed  the  proceedings  to  be  stayed  till  se- 
curity should  be  giren  on  the  part  of  the  defendant  Robert 
Dudley  Blake ,  for  the  costs  of  the  suit,  to  the  satisfaction 
of  the  Master. 

The  security  not  being  given  by  the  defendant  Robert 
Dudley  Blake,  the  motion  was  renewed;  and  the  Court, 
after  some  consideration,  referred  it  to  the  Master  to  in- 
quire whether  any  and  what  authority  was  given  by  the 
plaintiff  to  file  the  bill  in  this  cause,  and  whether  the  in- 
stitution of  the  suit  was  for  the  benefit  of  the  plaintiff,  and 
also  whether  it  would  be  for  the  benefit  of  the  plaintiff  that 
the  suit  should  be  further  prosecuted. 

In  pursuance  of  this  order,  the  Master  made  his  report, 
by  which  he  certified  that  no  authority  was  given  by  the 
plaintiff  for  the  filing  of  the  bill,  but  that  the  same  was 
filed  by  the  authority  of  the  defendant  Robert  Dudley 
Blake:  and  the  Master  certified  that  the  suit  was  not  for 
the  benefit  of  the  plaintiff,  and  that  it  would  not  be  for  his 
benefit  that  the  same  should  be  continued. 

Upon  this  report,  the  Court  directed  the  bill  to  be  taken 
off  the  file,  and  ordered  the  defendant  Robert  Dudley 
Blake  to  pay  the  costs  of  all  the  other  defendants. 


Nov,  13M.  Austin  d.  Elphinstone  and  Another. 

Where  a  miller  X  HIS  was  a  suit  by  a  rector  against  occupiers  for  an  ac' 

olrnathis^ii,  count  and  satisfaction  of  tithes.     One  of  the  questions 

Su*h^7our^  raised,  was,  whether  tithes  were  payable  in  respect  of  a 

he  is  not  liable  mill  occupicd  by  a  defendant  who  only  ground  his  own 

of  tithes  of  bi«  com  at  the  mill,  and  afterwards  as  a  miller  sold  the  floor. 

mill,  in  respect 
of  that  corn. 
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In  support  of  the  exemption  from  tithes,  Brown  ▼•         1832. 
Woottsey  (a)  was  cited.  ^AuwuT 

On  the  part  of  the  rector  it  was  insisted  that  the  point  ^''^"^^^^^ 
was   not  correctly  decided  in  Brown  v,   Woollsey^  and 
that  the  case  had  been  appealed  from,  but  the  appeal  had 
become  abated. 

Mr,  Boteler  and  Mr.  Teed  for  the  plaintiff. 

Mr.  Simpkinson  and  Mr.  JV.  Eagle  for  the  defendants. 

The  other  points  in  the  cause  being  disposed  of,  the 
Court  took  time  to  consider  of  this  question;  the  Lord 
Chief  Baron  expressing  his  intention  to  look  at  the  papers 
in  Brown  v.  Woolhey  to  ascertain  whether  the  present 
case  came  within  the  principle  of  it. 

Lord  Lyndhurst,  C.  B. — I  have  looked  at  the  papers  in  Nov.  24<A. 
the  case  in  the  House  of  Lords.  The  present  case,  so  far 
as  relates  to  the  use  of  the  mill,  appears  to  fall  within  the 
principle  of  that  case;  and  I  shall,  therefore,  adhere  to  the 
opinion  of  the  majority  of  the  Court,  as  the  appeal  in  that 
case  has  not  been  decided.  I  know  that  some  persons  in 
the  House  of  Lords  felt  great  doubt  about  that  case  (I  do 
not  mean  to  say  legal  persons) ;  but  doubts  were  entertain- 
ed; and  it  stood  over  for  the  purpose  of  taking  the  opinion 
of  the  judges,  it  being  a  question  of  law.  I  understand 
the  case  has  since  abated. 

The  decree  directed  the  defendants  to  account 
for  the  profits  arising  from  the  corn  ground 
for  hire  only ;  and,  in  estimating  those  profits, 
the  Master  was  to  deduct  a  just  proportion 
of  the  expenses  of  working  the  mill. 

(a)  2  Sim.  305.     A  very  full      Mr.  Simon*s  report)  will  be  pub- 
statement  of  this  case  and  of  the      lished  in  2  M'Gleland  &  Younge. 
arguments  (which  are  not  given  in 
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1832. 

"  Thompson  v.  Ferryman  and  Ofchen« 

July  6th.        -w^ 

An  aoeouni*       JtSlLL  by  the  vicar  of  Ormesby,  in  the  North  Riding  of  the 
▼icar  produced'  county  of  York,  against  occupiers  of  land,  for  An  account 
''h^dliMMd      ^^^  satisfaction  of  the  tithes  of  hay,  milk,  and  agistment. 
that  be  had  rt-       The  defences  made  by  the  defendants  were  district  mo* 

ceiveditfVom        •  ^  ^  .  t  •  i         j 

hb  aunt,  who      duscs,  farm  modusesy  and  parochial  moduses. 

resided  with  his 

«rther,  who  was       Mr.  Boteler,  Mr.  W.  Eagle,  and  Mr,  Faber,   for  the 

the  son  of  the  i  i     .«. 
▼icar;  and  that  plaintin. 
he  had  frequent- 
In  hb  aum'?^^  ^^'  Simpkinson  and  Mr.  Barber,  for  the  defendants. 

possessioUi  and 

had  heard  her  Among  Other  evidence  tendered  in  support  of  the  de- 
to^his  grandT^  huce  Was  an  account-book  of  a  Mr.  Anseil,  who  was  proved 
ftther:— ^e^,    ^  hsive  been  a  former  vicar  of  the  parish :  which  book 

not  to  be  admis-  ,  .  .  \  i 

nbie  evidence,  contained  entries  corresponding  with  the  moduses  alleged 

ofiaadsib dM  ^y  the  answers.     A  witness  named  Anseii,  who  produced 

S2?1^n  eV^^**  the  book,  deposed  that  he  received  it  from  his  aunt,  who 

amined  asa  wit-  Uved  with  his  father,  who  was  the  son  of  the  vicar  Anseli; 

nessonboth  iiii«  i  «ii.i.  » 

tides,  proved  that  he  had  frequently  seen  the  book  m  his  aunt  s  possess- 
ing on^epUiii-  ^^^»  ^^  ^^^  heard  her  say  it  belonged  to  his  grandfather, 
tiff  (the  vicar)  The  book  was  objected  to,  on  the  part  of  the  plaintiff,  as 
alleged  moduses.  not  coming  out  of  the  proper  custody;  and  Randolph  y. 

An  objection  to     ^^       ,       /   v  .     j 

bis  evidence  on      SJOrdon  [a)  was  Cited. 

£fer^t"wli°^  For  the  reception  of  the  book  as  evidence  for  the  de- 
over-ruied.         fendants,  Bertie  v.  Beaumont  (i)  was  relied  on. 

Receipts  given 

cLk  foMhfuse  The  Lord  Chief  Baron  (Lord  Lyndburst)  expressed  his 
for  KnaJi*^tiUie  opi^^^^n  that  the  book  was  not  admissible  in  evidence.  It 
the  hand-writ-    was,  however,  read  de  bene  esse;  and,  in  the  subsequent 

ing  of  the  parish     ,     .  .  -   •  .     -i  •  *  -■ 

clerk  being  dccision  of  the  case,  It  did  not  become  necessary  to  const- 
'r^::^T.^.   <ler  the  effect  of  it. 

dence,  on  the 

ground  that  the  The  hand- writing  of  the  plaintiff  to  receipts  given  by 
living,  and  his"  him  for  the  alleged  moduses,  was  proved  by  an  occupier  of 
XH^wSVnot    '^"^"^ '"  ^^®  parish,  who  had  been  examined  as  a  witness 

be  inferred,  but    on  both  sidcS. 
must  be  proved. 

(a)  3  E.  &  Y.  877;  6  Price,  312;     (b)  3  E.  &  Y.  739;  2  Price,  303. 
Dan.  BS, 


pBKKTMAlf. 


COURT  OF  EXCHEQUER.  599 

The  evidence  of  this  witness  was  objected  to  on  the        1832. 
part  of  the  plaintiff^  on  the  ground  of  interest;  but  the  evi-      "     " 
dence  was  admitted.  v. 

Receipts  for  small  tithes  signed  by  the  parish  clerk  ex^^ 
pressed  to  be  received  for  the  use  of  the  vicar,  were  pro* 
duced  by  the  defendants,  and  the  hand-writing  of  the  par* 
ish  clerk  proved. 

The  evidence  was  objected  to  on  the  part  of  the  plain- 
tiff, on  the  ground  that  the  parish  clerk  was  living  and 
might  have  been  examined,  and  that  there  was  no  proof 
of  hia  being  the  authorized  agent  of  the  plaintiff. 

The  Lord  Chief  Baron  held  that  the  agency  could  not 
be  inferred,  but  must  be  proved:  and  the  evidence  was 
rejected. 

Vincent  t>.  Newcombe.  July  Zrd. 

Mar  Y  Fludyer,  by  her  will,  dated  7th  September,  18^^9,  a  tesutrix  by 
made  the  following  bequests:-  JrAli'Ld. 

"  I  do  hereby  give  and  bequeath  in  trust  to  Mrs.  Mctry  cd  property  suf- 
Newcombe f  widow  of  the  late  William  Newcombe^  Esq.,  of  annuity  of  50/. 
Fleet  Sireety  London,  banker,  and  Edward  Vincent,  sur-  ^^f^'.^^fl^i^^^ 
geon,  o{  Stratford,  in  the  parish  of  West  Ham,  in  the  coun-  "{j®  bequeathed 
ty  of  Essex,  funded  property  sufficient  to  pay  to  Sarah  other  persons. 
Bateman^  spinster,  of  Mile  end,  the  sum  of  50/.  per  annum,  ing  various  pc^-* 
to  be  paid  half-yearly  whenever  the  dividends  become  due^  ^'^^^^ie^h'T 
during  her  natural  life;  and,  at  her  decease,  I  give  and  be-  to  B,  the  whole 

It  ••■/•"■■■  -r^  r         rr-  of  the  remainder 

queath  the  said  funded  property  to  Frances  Jane  Vincent,  of  her  (the  tes- 
daughter  of  Edward  and  Frances  Jane  Vincent,  of  Strata  de^d*,  during 
ford,  in  West  Ham,  Essex,  and  to  her  heirs.  hetm-,  and,af. 

'        *  ^         '  ter  B.'s  decease, 

'*  I  further  give  and  bequeath  to  Henry  Raven,  ofHendon  she  bequeathed 
Street,  Regent  Street,  London,  the  sum  of  201,  per  annum,  a,  and  other 
to  be  paid  by  my  aforesaid  trustees  from  my  funded  pro-  oXr  dcmom.**^ 

The  testatrix 
died  shortly  after  the  date  of  her  will,  entitled  to  606/.  Long  Annuities,  but  to  no  other 
stock: — Heldf  that  the  bequest  to  B.  during  her  life,  of  the  whole  of  the  remainder  of  ihe  dividends 
of  the  testatrix,  was  specific,  and  that  C,  and  the  other  legatees  in  remainder  after /?.'s  death, 
werf  not  entitled  to  have  the  Long  Annuities  converted  into  Bank  Annuities  ;  though,  being  a  de- 
creasing fund,  the  legacies  might  altogether  fail. 


NeWCOMBB. 
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1832.        perty,  during  his  natural  life,  to  be  paid  balf*yearly  as  the 
y^^^g^^      dividends  become  due.** 

V.  _  The  testatrix  then  bequeathed  some  pecuniary  and  specific 

legacies  amounting  to  about  200/.»  and  a  legacy  of  200/.  to 
her  trustee  Edward  Vincent,  and  to  Dr.  Burford  30  gui- 
neas for  her  funeral  service ;  and  the  will  then  proceeded 
as  follows: — 

'^  I  give  and  bequeath  to  my  aforesaid  trustee,  Mrs.  Ma- 
ry Newcombe,  the  whole  of  the  remainder  of  my  dividends 
during  her  natural  life;  and,  at  her  decease,  1,000/.  stock 
I  give  and  bequeath  to  the  Rev.  William  Vincent^  rector 

of  the  parish  of  Allhallows,  London,  and  of , 

in  Sussex:  and  I  further  give  and  bequeath,  at  the  death  of 
Mrs.  Newcombe,  1,000/.  stock  to  George  Vincent,  near 
fFestminster,  in  London.  I  further  give,  at  Mrs.  New- 
combe's  death,  2,000/.  stock  to  the  before-named  Rev, 
Dr.  Burford,  of  West  Ham,  Essex.  I  also  give  and  be- 
queath to  the  Rev.  Arthur  Henry  Glasse,  at  the  death  of 
Mrs.  Newcombe,  1 ,000/.  stock.  I  also  give  and  bequeath, 
at  the  death  of  Mrs.  Newcombe,  to  my  said  trustee  Edward 
Vincent,  of  Stratford,  West  Ham,  Essex,  3,000/.  stock.**  It 
then  contained  directions  for  her  funeral,  and  mourning 
for  her  servants,  and  proceeded — 

'^I  do  further  appoint  and  constitute  my  aforesaid  trustee, 
Edward  Vincent,  surgeon,  of  West  Ham,  in  the  county  of 
Essex,  my  residuary  legatee,  and  his  assigns.  I  do  hereby 
further  name  and  appoint  my  aforesaid  trustees,  viz.  Mrs. 
Mary  Newcombe,  of  Bloomsbury  Square,  London,  and  Ed- 
ward Vincent,  surgeon,  of  West  Ham,  my  executrix  and 
executor  for  carrying  this  my  will  into  effect.** 

The  testatrix  died  about  a  month  after  the  date  of  her 
will,  possessed  of  606/.  Long  Annuities,  and  no  other  kind  of 
stock.  All  the  rest  of  her  personal  property,  and  a  part 
of  these  Long  Annuities,  were  sold  to  pay  the  debts  and  le- 
gacies, and  to  secure  a  perpetual  annuity  of  50/.  to  Sarah 
Bateman,  and,  after  her  decease,  to  Frances  Jane  Vincent. 
And  there  then  remained  about450/.of  the  Long  Annuities. 
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The  bill  was  filed  by  Edward  Vincent  against  Mary  1832. 
NetDcombey  and  the  representatives  of  Dr.  Burford,  who  " 

died  soon  after  the  testatrix^  for  the  purpose  of  obtaining  o. 

a  declaration  of  the  rights  of  the  parties. 

Mr.  Spence,  for  the  plaintiff^  contended  that  the  residue 
of  the  Long  Annuities  ought  to  be  converted  into  three  per 
cent.  Bank  Annuities^  though  it  would  necessarily  diminish 
the  dividends  payable  to  Mary  Newcombe;  for,  otherwise, 
the  Long  Annuities  being  a  decreasing  fund,  the  legacies 
and  residue  payable  after  the  decease  of  the  defendant, 
Mary  Newcombe,  might  become  greatly  reduced,  if  not 
altogether  defeated. 

-  Mr.  SharpCf  for  the  defendants,  the  representatives  of 
Dr.  Butford,  argued  that  the  whole  will,  and  particularly 
the  first  bequest,  shewed  an  intention  on  the  part  of  the 
testatrix,  that  the  property  should  be  converted  into  a  per- 
manent stock,  and  not  a  determinable  stock,  such  as  the 
Long  Annuities. 

Mr.  Simpkinson,  for  the  defendant  Mary  Newcombe,  in- 
sisted that  the  bequest  to  her  was  a  specific  bequest  of  the 
whole  of  the  remainder  of  the  testatrix's  dividends,  during 
her  life;  and  that  she  was  entitled  to  have  that  bequest 
fully  satisfied. 

The  Lord  Chief  Baron  (Lord  Lyndhurst),  without  hear- 
ing Mn^S'tm/^Arin^on'^  argument  to  a  conclusion,  observed  that 
the  testatrix  evidently  intended  the  first  bequest  to  be  a  per- 
petuity, and  had  cxpressedherself  accordingly  with  sufficient 
clearness;  but,  in  the  bequest  to  Henry  Raven,theTe was  no 
such  indication ;  and  that  it  was  impossible  to  get  over  the 
words,  "  the  whole  of  the  remainder  of  my  dividends." 

The  decree  declared  that  Mary  Newcombe  was  entitled 
to  the  whole  of  the  remaining  Long  Annuities  during  her 
life,  and  directed  the  costs  of  all  parties  to  be  paid  out  of 
the  estate. 
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1892. 

Henry  George  Hulton  and  James  Kennedy,   Plaintifis. 

and 

Thomas  Sandys,  William  Bodger,  James  Elliott, 
John  Flatuer,  Dennis  Creagh  Moylan,  William 
Woodcock,  and  Mary  Parsons,  his  wife,  and  Eliza- 
beth Garstin,  Defendants. 

An  annuity  was  MjY  an  Indenture  of  settlement,  dated  14^h  December^ 
fo^SlnivL^of*  1824,  made  between  the  defendant  Thomas  Sandys,  of  the 
the  several  per-  g]^^  part,  Jane,  his  wife,  then  Jane  Lanst  widow,  of  the  se- 

sons  named  in  ^ 

the  deed,  and  cond  part,  and  the  defendant  Dennis  Creagh  Moylan,  and 
life  of  die^urri-  ff^Uiafn  Bodger^  Kenrick  Colleti,  and  the  defendant  James 
vors  and  survi-    EUioU,  of  the  third  part,  two  several  sums  of  2,000^,  3L 

▼or  of  them ;  one  '  r       »  »  » 

of  the  persons     lOs.  per  cent.  Reduced  Bank  Annuities,  and  4,30(ML,  SL  per 

on  whose  life 

the  annuity  ceni.  Consolidated  Bank  Annuities,  and  the  interest  and 
^mfd  m^uJ^  dividends  thereof,  were  {inter  alia)  assigned  unto  Moylam, 
Falconer  WaL-    Bodger,  CoUett,  and  Elliott,  upon  trust  to  lay  out  and  in- 

Arer;  but,  in  the  •  .  ,.   ,     ,        ,,  i 

annuity  deed,  vest  the  monies  which  should  come  to  their  handa  bj  virtue 
morUiofA"*  ^^  ^^  Under  the  trusts  of  that  indenture,  in  parliamentary 
annuity,  he        gtocks  or  fiinds,  or  upon  government  or  real  securities,  at 

was  named  ^  .  • 

WiUiam  Walker  interest;  and,  in  the  manner  therein  mentioned,  to  levy  and 

only: — Held,  .  «  -  t*         .       • 

that  he  was  suf-  ^aise  any  sum  or  sums  of  money,  not  exceeding  m  the 
tuwn^h?"^'*  whole  8,000/.,  and  pay  the  same  to  the  said  Thomas  Sam^ 
meaning  of  the    Jys;  and,  subject  to  the  trusts  aforesaid,  upon  further  trust 

annuity  act,  53  t  -  y    rwii  o       »  «  ■  • 

Gfo.3,  c.  141;  to  pay  to,  or  empower  the  said  I  nomas  Sandy Sf  and  his 
memoriaWas  Rssigns,  during  his  Kfe,  to  receive  the  interest,  dividends^  and 
sufficienL  annual  produce  of  the  said  trust  monies,  stocks,  fiinds, 

Where  an  an-  ■^  ^  #  »  » 

nuity  was  se-  and  securities,  to  and  for  his  and  their  own  use  and  bene- 
charge  on^er-  fit;  and,  from  and  immediately  after  the  decease  of  the  said 
ll^^l^^}^  ^1,^    Thomas  Sandys^  upon  certain  trusts  therein  expressed, 

names  of  trus- 
tees, and  an  as- 
signment of  the  dividends  of  the  stock,  but  the  grantee  omitted  to  give  notice  of  the  annuity  to 
the  trustees,  the  grantee  of  an  annuity  subsequently  gnmted  was  preferred  to  the  gnntce  of  the 
first  annuity. 

A  defendant  who  was  a  trustee,  and  as  such  an  accounting  party  with  his  eo-tnuteet,  wss  ex* 
amined  as  a  witness: — Held,  that  the  circumstance  of  hb  having  been  examined,  did  not  prevent  a 
decree  being  made  agsintt  him  and  his  co-trustees,  no  objcctioa  to  the  decwt  being  made  by  hiok 
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for  the  benqfit  of  th^  said  Jane  Sandys ^  and  the  children        1832. 
of  the  then  intended  marriage.  Hultoh 

In  pursuance  of  the  trusts  of  the  indenture,  the  trustees,  v- 

by  sale  of  a  part  of  the  4,300A j  3/  per  cent.  Annuities,  rais- 
ed 3,000/.,  and  paid  it  to  the  defendant  Sandys,  who,  to  se- 
cure the  repayment  thereof  tp  the  trustees,  executed  a  bond 
and  also  a  deed  by  which  he  covenanted  to  keep  up  an  in- 
surance for  3,0002.  on  his  life,  and  to  pay  the  annual  pre- 
mium, amounting  to  68/.,  and,  in  case  of  his  neglecting  to 
do  SO9  he  authorized  the  trustees  to  pay  it  out  of  the  divi- 
dends which  might  come  to  their  hands  by  virtue  of  the 
settlement. 

By  this  sale  and  advance  and  a  subsequent  change  of  the 
securities,  the  2,0001.,  3  per  cent.  Annuities,  and  4,300/.,  SL 
per  cent.  Annuities,  became  reduced  to  0,6OO/«,  3/.  XOs.per 
cent.  Annuities,  and  4f23l.  6s.  Id,,  3/,  per  cent.  Annuities. 

By  an  indenture  dated  22nd  August,  1827,  John  Fla- 
iher,  E)sq«»  was  appointed  a  trustee  in  the  place  of  Kenrick 
CoUettf  and,  by  the  same  indenture,  and  another  inden- 
ture dated  30th  August,  18£7,  the  stocks  and  funds  were 
assigned  to  and  vested  in  Moylan,  Bodger,  EUiatt,  and 
Flather,  upon  the  trusts  of  the  settlement. 

In  July,  1827,  Thomas  Sandys  granted  to  Elisabeth  Gars^ 
tin  an  annuity  of  47/.,  for  securing  which  he  assigned  all  his 
interest  in  the  2,600/,,  SI.  lOs.  per  cent.  Annuities,  and  423/. 
Qtf.  l(/,i  31.  per  cent.  Annuities.  No  notice  of  this  deed  was 
given  to  the  trustees  until  the  month  o£  December,  1829. 

By  an  indenture  dated  the  10th  day  oi  May,  1828,  in 
consideration  of  600/.,  Thomas  Sandys  granted  to  the 
plaintiff /om^tf  Kennedy,  for  and  during  the  natural  Uvea 
of  the  said  Thomas  Sandys,  William  Walker  therein  de- 
scribed, and  the  plaintiff  James  Kennedy,  and  during  the 
lives  and  life  of  the  survivors  and  survivor  of  them,  an  an- 
nuity of  621.  8s.,  to  commence  from  the  24th  day  otSep" 
tember  then  last,  and  to  be  charged  and  chargeable  upon 
the  mterest  and  dividends  of  the  said  two  sums  of  stock* 
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1832.         And  by  the  same  indenture  Thomas  Sandys  assigned  to 

„  '  the  plauitifF  James  Kennedy  the  interest  and   dividends 

V-  and  annual  proceeds  to  which  the  said  Thomas  Sandys 

Was  entitled)  of  the  said  two  several  sums  of  stock,  upon 

the  usual  trusts  for  securing  the  same  annuity. 

A  memorial  of  the  annuity  and  the  securities  for  the 
same  was  inrolled,  and  notice  thereof  in  writing  was  duly 
served  upon  the  defendants  Moylan^  Bodger^  Elliott^  and 
Flather. 

By  an  indenture  dated  the  ?7th  day  of  October^  ISSS, 
the  plaintiff  t/iame^  J^^^nn^c/y  assigned  and  transferred  unto 
the  plaintiff  Henry  George  Hulion,  his  executors,  adminis'' 
tratorsj  and  assigns,  the  said  annuity  or  yearly  sum  of  6&L 
6s.f  and  all  powers  and  remedies  for  securing  and  enforc- 
ing  the  payment  thereof.  And  notice  of  such  assignment 
was  served  on  the  trustees. 

By  an  indenture  of  settlement  bearing  date  the  13th 
day  of  May,  1825,  and  made  between  Robert  Long,  WilUam 
Augustus  Orlebar,  and  Kenrick  CoUett,  of  the  one  part,  and 
the  defendant  Thomas  Sandys  of  the  other  part,  the  seve- 
ral sums  of  2,500/.,  3/.  \Os.per  cent.  Bank  Annuities,  and 
2,500/.,  3/.  per  cent.  Bank  Annuities,  were  declared  to  be 
held  by  such  first-mentioned  person  upon  trust  out  of  the 
interests  and  dividends  thereof  to  make  certain  payments 
therein-mentioned  for  the  maintenance  of  Isabella  Long, 
an  infant  daughter  of  the  said  Jane  Sandys  by  a  former 
husband;  and,  subject  thereto,  to  pay  the  residue  of  the 
said  interest,  dividends,   and  produce  thereof  unto   the 
trustees  or  trustee  of  the  indenture  of  settlement  of  the 
14th  December,  1824,  upon  the  trusts  of  the  last-mention- 
ed indenture. 

The  bill,  which  was  filed  by  Hulton,  in  the  name  of  him- 
self and  James  Kennedy,  against  Thomas  Sandys  and  the 
trustees  and  persons  entitled  under  the  settlement,  and 
against  Elizabeth  Garstin,  charged,  that,  inasmuch  as  the 
monies  payable  to  the  trustees  under  and  by  virtue  of  the 
indenture  of  the  13th  May,  1825,  were,  by  virtue  of  the  11- 
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tnitations  of  the  indenture  of  the  14th  December ^  1824^  to  be  1832. 
paid  over  to  the  defendant  ThomciS  Sandys^  the  plaintiffs  hulton 
were  entitled  to  have  the  same  applied  to  the  payment  of  the 
insurance  in  exoneration  of  the  two  several  sums  of  S^GOO/., 
3/.  10^.  per  ceni.f  and  i23l.  6s.  lA,  3L  per  cent.  Annuities. 
And  that  the  plaintiffs*  annuity  ought  to  be  exonera»ted 
from  the  charge  of  paying  any  portion  of  the  insurance, 
especially  as  the  plaintiffs  had  no  notice  of  such  insur- 
ance,  and  the  same  was  voluntary  as  against  the  plaintiffs. 
And  that,  if  the  Court  should  be  of  opinion  that  such 
insurance  was  a  valid  charge  on  the  trust  funds,  a  pro- 
per apportionment  ought  to  be  madCf  as  well  of  the  said 
trust  sums  of  2,5001.^  3L  10s.  per  cent  Reduced  Annuities, 
and  2,500/.,  31.  per  cent.  Bank  Annuities  (subject,  however, 
to  the  trusts  of  the  said  indenture  of  the  13th  May,  18S5) 
as  of  the  said  trust  funds  on  which  the  plaintiffs'  annuity 
was  charged.  And  the  bill  further  charged  that  the  plain- 
tiffs' annuity  ought  to  be  considered  the  first  incumbrance 
upon  the  trust  funds,  as  EUzabeth  Garstin  did  not  give  any 
notice  of  her  annuity  of  48/.  to  the  trustees,  until  the  in- 
stitution of  the  suit. 

The  bill  prayed  a  declaration  that  the  plaintiffs'  an- 
nuity of  621.  8s.  was  the  first  incumbrance  on  the  said  two 
sums  of  2,600/.,  31.  lOs.  per  cent.  Bank  Annuities,  and 
423L  6s.  Id.f  31.  per  cent.  Bank  Annuities;  and  that,  if 
necessary,  a  proper  apportionment  might  be  made  of  such 
part  of  the  dividends  of  the  said  two  sums  of  2,500/., 
3/.  lOs.  per  cent.  Bank  Annuities,  and  2,500/.  3/.  per  cent. 
Bank  Annuities,  as  were  payable  to  the  said  defendants, 
the  trustees,  under  and  by  virtue  of  the  said  indenture  of 
settlement  of  the  14th  day  of  December,  1824,  as  well  as 
of  the  sud  trust  funds  on  which  the  plaintiffs'  said  an- 
nuity was  charged,  for  the  purpose  of  paying  the  said 
insurance ;  and  that  an  account  might  be  taken  of  what 
was  due  to  the  plaintiffs  respectively  on  account  of  the 
arrears  of  the   said  annuity,  and  of  the  costs,  charges, 

VOL.  I.  T  T 
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1832.  damages,  and  expenses  incurred  by  reason  of  the  non- 
payment thereof;  and  an  account  of  the  diTideods  upon 
the  said  several  sums  otZfiOOL^  31.  lOs^  per  cent.  Reduced 
Bank  Annuities,  and  4^L  6s.  Id.,  SL  per  cent.  Ck>n8otidated 
Bank  Annuities  received  by  the  trustees,  and  of  their  ap- 
plication thereof;  and  that  the  trustees  might  be  decreed 
out  of  the  dividends  due  and  to  become  due  upon  the 
sums  of  2,600/.,  3L  lOs.  per  cent.  Reduced  Bank  Annuities, 
and  4^/.  6s.  Id.,  SI.  per  cent.  Consolidated  Bank  Annuities, 
to  pay  to  the  plaintiffs  respectively  what  should  be  found 
due  to  them ;  and,  out  of  the  future  dividends  to  become 
due  on  such  several  sums  of  stock  during  the  natural  life 
of  the  defendant  TIu}mas  Sandys,  to  pay  to  the  plaintiff 
Henry  George  Hulion,  the  said  annuity*  The  bill  also 
prayed  a  receiver,  the  payment  of  costs,  an  injunction  to 
restrain  the  trustees  from  paying  to  the  defendant  Sandys 
any  part  of  the  interest  or  dividends  due  or  to  become 
due  upon  the  said  sums  of  3,000/.,  SL  10s.  per  cent.  Bank 
Annuities,  and  4£3/.  6s.  !</.,  SI.  per  cent.  Consolidated  Bank 
Annuities,  and  from  any  other  funds  receivable  by  the  said 
defendant  Sandys  under  and  by  virtue  of  the  said  inden- 
ture of  settlement,  until  after  payment  thereout  of  the 
premiums  of  the  said  insurance  upon  his  life. 

Mr.  Treslove,  and  Mr.  Purvis,  for  the  plaintiff. 

Mr.  Watejield,  for  the  defendant  Thomas  Sandys. 

Mr.  Woody  for  the  defendant  Elizabeth  Garstin. 

Mr.  Beames,  for  the  defendants,  the  trustees,  including 
the  defendant  Flather. 

Among  other  questions  raised  in  the  cause,  it  was  con- 
tended, on  the  part  of  the  defendant  Thomas  Sandys, 
that  the  annuity  granted  to  the  plaintiff  was  void,  no 
sufficient  memorial  thereof  having  been  inroUed  pursuant 
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to  the  statute  (a).    The  memorial,  as  well  as  the  annuity        1832. 
deed,  stating  one  of  the  persons  during  whose  life  the 
annuity  was  made  payable  to  be  named  William  Walker ^ 
whilst,  in  point  of  fact,  such  person  was  named  William 
Falconer  Walker. 

The  Lord  Chief  Baron  over-ruled  this  and  some  other 
technical  objections  to  the  memoriaL 

On  the  part  of  the  plaintiff,  it  was  argued  that  the 
defendant  Elizabeth  Garstin,  not  having  given  any  notice 
of  her  security  to  the  trustees,  and  the  plaintiff  having  no 
notice  of  her  incumbrance  when  the  annuity  was  granted 
to  him,  he  was  entitled  to  the  benefit  of  his  security  over 
all  the  funds,  in  preference  and  priority  to  the  defendant 
Elizabeth  Garstin;  and  that  he  was  entitled  to  be  paid  in 
priority  to  the  premium  of  insurance  on  the  life  of  Thomas 
Sandys.  In  support  of  the  first  proposition,  Dearie  v. 
Hall{b)  and  Loveridge  v.  Cooper  (c)  were  relied  on. 

The  Lord  Chief  Baron  decided  this  point  in  favor  of 
the  plaintiff. 

In  the  progress  of  the  cause,  the  defendant,  John 
Flather^  one  of  the  trustees,  had  been  examined  as  a  wit- 
on  the  part  of  the  plaintiff.  At  the  hearing  it  was  object- 
ed, on  the  part  of  the  defendant  Sandys^  and  also  of 
Mr.  FTather's  co-trustees,  that,  as  he  had  been  examined 
as  a  witness,  no  decree  could  be  taken  as  against 
him  for  an  account  of  the  trust  funds  come  to  his 
hands ;  and  that,  as  no  such  account  could  be  obtained 
against  him  directly,  no  account  could,  indirectly,  and 
by  means  of  his  evidence,  be  decreed  against  his  co- 
trustees. And,  in  support  of  this.  Nightingale  v.  Dodd 
{d)  was  cited. 

The  defendant  Flather  did  not  himself  object  to  the 
decree. 

{a)  53  Geo.  3.  c.  141.  (c)  lb.  31. 

(b)  3  Russ.  1 .  (d)  Ambl.  683. 

tt2 
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The  Other  points  having  been  disposed  of,  the  Court 
HuLTON       took  time  to  consider  of  this  objection. 


V. 

Sandys. 


July  UM.  Lord  Lyndhurst,  L.  C.  B. — In  this  case  several  objec- 
tions were  made  to  the  plaintiffs'  chum,  upon  alleged  defects 
appearing  upon  the  memorial  inroUed  under  the  annuity 
act.  Those  objections,  I  gave  my  opinion  at  the  time  they 
were  made,  ought  not  to  prevail;  and  I  continue  of  that 
opinion.  The  next  question  is,  to  what  equity  are  the 
plaintiffs  in  this  case  entitled  ?  The  plaintiffs,  in  this  case, 
appear  to  me  to  be  entitled  to  all  the  equity  against  the 
defendants  to  which  they  would  have  been  entitled  as 
against  Sandys :  and,  as  against  Sandys,  of  course,  they 
would  be  entitled  to  have  these  two  sums  cleared  from  all 
charges.  It  is  unnecessary  for  me  to  enumerate  them, 
because  it  is  understood  to  what  sums  I  refer,  the  sums 
which,  are  specifically  charged — that  they  are  entitled  to 
have  them  cleared  to  such  an  extent  as  to  render  them 
applicable  to  the  purpose  of  paying  their  claim.  This 
appears  to  me,  therefore,  under  the  circumstances,  to  be 
the  equity  they  would  have  been  entitled  to  against  Sandys, 
and  the  equity  they  are  entitled  to  against  the  other  de- 
fendants. 

Then,  there  was  an  objection  on  a  point  of  form- 
that  one  of  the  trustees  had  been  examined  as  a  witness, 
and,  having  been  examined  as  a  witness,  there  could  be 
no  relief  against  him ;  and,  if  there  could  be  no  relief 
against  him,  there  could  be  no  relief  against  the  other 
parties.  As  a  general  rule,  if  a  party  in  the  cause  be 
examined  as  a  witness,  you  can  have  no  relief  against  him 
as  to  those  points  on  which  he  is  examined.  If  he  is 
interested  he  may  demur,  or  he  may  take  the  objection  at 
the  hearing;  but,  in  this  case,  the  party  is  a  mere  trustee; 
he  has  no  interest  whatever  in  the  result ;  the  fund  he 
holds  is  available  and  applicable  to  the  one  party  or  the 
other.  He  is  a  mere  stakeholder,  and  is  indifferent  be- 
tween them.     I  am  of  opinion,  that,  although  there  can  be 
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no  adverse  decree  against  a  party  under  these  circumstan-        1832. 
ces,  there  may  be  a  decree  against  a  trustee^  if  the  trustee  is       hultoh 
willing  a  decree  should  pass  against  him.     But  then,  it  is  ». 

said^the  other  parties  have  a  right  to  insist  upon  the  objec- 
tion ;  and  a  case  of  Nightingale  v  Dodd  was  cited  to  sup- 
port the  proposition,  that  the  plaintiff  could  not  compel  a 
defendant  to  assist  him  in  the  same  cause  adversely  against 
him ;  but  that  he  can  give  evidencCi  saving  all  just  excep- 
tions. It  is  not,  however,  for  the  defendant's  sake  that 
this  is  required.  He  has  a  better  protection  against  giving 
evidence — he  may  demur.  The  cause  of  objection  ought 
to  come  from  the  other  defendants ;  for,  the  cause  of  objec- 
tion going  directly  to  affect  himself,  he  may  demur,  and, 
therefore,  no  care  need  be  taken  of  him :  he  is  safe  at  all 
events,  and  the  order  is  in  that  case  saving  all  just  ex- 
ceptions, that  is  of  the  other  parties.  Now,  what  just 
exception  is  there  in  the  mouth  of  any  of  the  other  parties 
against  the  examination  of  this  defendant,  who  is  a 
trustee  ?  It  does  not  appear  to  me  there  is  any  ground  of 
exception  whatever ;  they  are  not  in  the  slightest  degree 
prejudiced  by  it.  It  is  true,  where  a  suit  is  instituted 
against  two  parties,  one  of  whom  is  primarily  liable,  and 
the  other  is  liable  in  a  secondary  degree,  you  cannot, 
by  examining  the  party  who  is  primarily  liable,  release 
him,  so  as  to  come  in  the  first  instance  against  the  other 
party.  That  is  the  doctrine  laid  down  in  Nightingale 
V.  Dodd  :  but,  in  Nightingale  v.  Dodd,  the  case  of  Car* 
ier  y.Hawley  wascited;  and,  according  to  Mr,  Round^s 
MS.  note  of  that  case  (a),  Lord  Hardwicke  there  said, 
**  The  rule  of  this  Court  is,  where  you  examine  a  de- 
fendant as  a  witness,  you  cannot  pray  an  adverse  de- 
cree against  him,  because  that  would  be  charging  him 
upon  his  own  evidence;  which  if  you  do  it  would  be  a 
great  temptation  to  defendants  to  false  swear  themselves." 

(a)  See  Mr.  Blunt*s  edit,  of  Ambler  s  Repurts,  VoL  2,  p.  583,  n*  3. 
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1832.  He  then  points  out  what  is  the  pule  of  law;  and  says— 
"  The  rule  of  this  Court  differs  from  the  rule  of  law,  be- 
cause there  are  several  cases  where  parties  must  make  de- 
fendants of  those  persons  whom  he  must  necessarily  ex- 
amine as  witnesses,  as  in  the  case  of  trustees,  and,  not- 
withstanding, pray  a  decree  against  them;  for,  although 
they  may  have  the  legal  estate,  they  are  not  materially 
interested.**  I  am  of  opinion,  that,  in  this  case,  none  of 
the  trustees  could  possibly  have  any  interest  in  the  result 
of  the  suit. 

It  may  be  different  when  an  adverse  decree  is  prayed 
against  some  of  the  defendants,  and  the  other  parties  can 
take  no  just  exception.  I  am  of  opinion  that  this  objec- 
tion ought  not  to  prevail ;  and  that  the  decree  ought  to 
be  such  as  I  have  stated,  namely,  for  payment  to  the  plain- 
tiffs'of  so  much  of  the.  subsequent  fund  as  is  necessary  to 
give  them  the  benefit  of  his  whole  claim. 


Thomas  Anthony  Teulon,  Plaintiff,  John  Curtis, 
Dec.  Ath,  5ih.  Defendant. 

jt.  being  en-  IjY  an  Indenture,  dated  9th  August^  1814,  and  made 
freehold  wtate*  l^^twecn  Alexander  Peter  Allan,  of  the  one  part,  and  the 
in  remaindered-  plaintiff,  of  the  Other  part,  Alexander  Peter  Allan  wanted 

pectant  on   the  , 

decease  of  jB.,     and  demised  to  the  plaintiff,  his  executors,  administrators, 

demised  his  in-  j         •  .1  »     1  .  11  .    . 

terest  to  c.  for  ^"^  assigns,  the  remainder  or  reversion,  and  other  estate 
tJrinw J^.?  or  interest  of  him  the  said  Alexander  Peter  Allan,  of 

yearSf  suoject  to  ' 

a  proviso  for  re-  and  in   certain  hereditaments  and  premises  therein  des- 

demption   on  -i      1      /•         1  /.   /»         1         1       *  .  . 

payment  of  the  cribeu,  tor  the  term  of  five  hundred  years,  subject  to 
and  interest,  ^  proviso  for  ccssor  of  the  Said  term  on  payment  by  the 
wiibont  any       gaid  Alexander  Peter  Allan,  his  heirs,  executors,  or  ad- 

time  bemg  fixed       ,    ,  »  #  » 

by  the  proviso  ministrators,  to  the  plaintiff,  his  executors,  administrators, 

for  payment  of 

the  money :  the 

deed  conuined  a  covenant  by  A,  for  payment  of  the  money  on  demand,  and  also  a  covenant  that 

it  should  be  lawful  for  B,  to  enter  into  the  property,  and  to  hold  and  enjoy  the  same  until  the 

payment  of  the  principal  money  and  interest: ->AeA/,  that  the  mortgage  vras  in  the  nature  of  a 

Welsh  mortgage;  and  a  bill  of  foreclosure  filed  by  B,  against  a  person  to  whom  A.  had  conveyed 

hu  reversionary  interest,  was  dumissed,  but  without  costs. 
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and  assigns^  of  the  sum  of  1019/.  7*.  4df.,  with  interest  1832. 
thereon  after  the  rate  of  five  per  cent,  per  annum.  The 
deed  contained  a  covenant  on  the  part  of  Alexander  Peter 
Allan,  for  payment  of  the  principal  money,  and  interest 
for  the  same,  on  demand;  and  also  a  covenant  that,  until 
payment  should  be  made  of  the  principal  money  and  in- 
terest, it  should  be  lawful  for  the  plaintiff  to  enter  into 
and  bold  and  enjoy  the  premises ;  and  for  further  assur- 
ance. A  receipt  for  the  consideration,  signed  by  Alexander 
Peter  Allan,  was  indorsed  on  the  deed. 

By  indentures  of  lease  and  release,  dated  respectively 
the  SOth  and  Slst  days  of  January ,  1829,  and  made  be* 
tween  Alexander  Peter  Allan,  of  the  one  part,  and  the 
defendant,  John  Curtis,  of  the  other  part,  in  consider- 
ation of  331.,  and  of  the  grants  made  by  an  indenture  of 
even  date  of  certain  annuities,  and,  in  consideration  of 
the  covenant  therein  contained  on  the  part  of  the  de- 
fendant John  Curtis  for  the  payment  of  certain  sums 
of  money  therein  mentioned,  Alexander  Peter  Allan  grsLUt' 
ed,  bargained,  sold,  and  released,  unto  and  to  the  use  of 
the  defendant  John  Curtis,  his  heirs  and  assigns,  the  re- 
mainder or  reversion  of  and  in  the  said  hereditaments 
and  premises. 

Alexander  Peter  Allan,  the  younger,  died  in  April, 
1830;  intestate.  The  plaintiff  filed  his  bill  against 
John  Curtis,  praying  an  account  of  what  was  due 
to  the  plaintiff  in  respect  of  his  mortgage  debt  of 
1019/.  7s.  4c/.  and  the  interest  thereof,  and  the  usual 
decree  of  foreclosure. 

The  defendant  Curtis,  by  his  answer,  stated  that  AleX' 
ander  Smyth,  the  tenant  for  life  of  the  property,  was  still 
living ;  that  Alexander  Peter  Allan,  for  some  years  prior 
to  and  in  the  month  of  August,  1814,  resided  in  the  island 
of  St.  Christopher,  and  that  the  security  of  the  9th  of 
August,  1814,  was  prepared  by  the  plaintiff,  and  sent  to  him 
at  that  island  for  execution ;  and  that  the  plaintiff,  at  the 
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1832.        same  time,  wrote  and  sent  to  Alexander  Peter  Allan  the 
following  letter: — 

''  Mark  Lane,  30th  August,  1814. 
*'  If  you  recollect,  not  only  in  your  letters  to  roe,  but 
also  in  your  letters  to  your  sister,  you  have  always  said 
that  I  was  to  look  to  the  Mill  Green  estate  as  a  security 
for  my  debt:  there  is  to  me  no  prospect  in  my  life  of 
enjoying  the  benefit  of  it,  Mr.  SmytKa  life  being  to  aB 
appearance  a  much  better  life  than  my  own ;  neither  is  it 
to  me  a  desirable  security,  being  such  a  one  as  neither 
myself  or  family  can  receive  any  benefit  by,  but  by 
a  greater  loss  in  his  more  valuable  life;  neither  is  it 
a  certain  one,  all  depending  upon  your  life  against  his : 
nevertheless,  as  it  is  the  only  one  you  can  give,  and  Mr. 
Allan  has  kindly  promised  to  send  out  for  me  this  deed,  I 
hope  and  trust  you  will  with  pleasure  execute  it.  I  con- 
ceive, you  being  absent  from  this  country,  it  is  at  least 
equally  your  interest  to  sign  it,  as,  should  you  live  longer 
than  Mr.  Smyth,  it  must  interest  me  or  my  children,  who 
are  upon  the  spot,  and  have  every  document  that  concerns 
your  interest  equally  for  your  interest  as  well  as  for  our 
own.  I  shall,  therefore,  use  no  further  argument;  but, 
leaving  it  to  your  honor  and  your  prudence,  with  every 
wish  for  your  health  and  welfare, 

I  remain,  dear  Sir, 

Your  obedient  friend  and  servant, 

Thomas  A.  Teuton^ 

**  Mr.  Alexander  Peter  Allan  to  Thomas  A.  Tuehn,  Dr. 

£     s.    d, 
1808,  Nov.  9.  To  amount  of  account  sent  out 

under  the  city  seal      •    «         791   14  10 

1814,  August  9th.  To  51  years*  uiterest    .     •     ^37  12    6 

1019     7    4 
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And  that,  on  the  9th  oiNovember^  1815|  the  plaintiff        1832. 

wrote  and  sent  to  Alexander  Peter  Allan,  who  was  then 

residing  at  St.  Christophet^s,  a  letter  to  the  following 

effect: — 

^'  Mark  Lane,  London,  10th  November,  1815. 

"  Dear  Sir, 
''I  have  been  favoured  with  a  letter  from  your  sister,  re- 
questing me  to  send  you  the  copy  of  the  late  Mr.  Allan's 
will.  As  I  cannot  conceive  it  can  be  of  any  use  to  you,  and 
must  be  a  great  expense,  I  have  contented  myself  with 
sending  the  above  abridgment,  which  contains  all  that 
has  been,  or  is  to  be,  acted  upon.  By  favour  of  Mr.  Allan, 
I  have  received  the  lease  of  JUiU  Green  estate,  of  which 
you  desire  a  copy;  for  the  same  reasons,  its  uselessness 
and  expense,  I  have  declined  sending,  but  have  above  put 
the  substance  of  its  contents.  I  am  glad  you  signed  it,  it 
being  all  you  can  give,  though  a  loss  of  25  per  cent,  on  the 
amount  would  be  miich  more  solid  security,  for  Mr*  Smyth 
is  in  as  good  health  as  you  can  possibly  be,  and,  from  his 
regular  and  temperate  habits,  likely  long  enough  to  con- 
tinue so.  I  think  your  letter  of  I2tb  July,  1808|  coupled 
with  your  power  of  attorney,  which  I  possess,  would  have 
answered  every  purpose,  in  case  it  should  have  been 
necessary;  but,  as  this  puts  the  matter  beyond  all  doubt, 
and  enables  me  to  act  for  you  as  though  I  acted  solely  for 
myself,  it  is  better,  and  will  enable  me,  should  I  be  called 
to  act  upon  it,  much  more  effectually  to  serve  you  as  well 
as  myself.  I  understand  you  are  anxiously  desirous  of 
selling  your  interest  in  Mill  Green — at  present  you  have  no 
interest  to  sell.  If  you  had  any,  there  would  not  have  been 
occasion  for  me  to  have  taken  a  lease  at  present ;  you  are 
only  the  presumptive  heir-at-law ;  but  who  will  be  the  in- 
heriting heir,  God  only  knows." 

And  that,  on  the  17th  o(  December,  1814,  the  plaintiff 
wrote  and  sent  a  letter  of  that  date  to  Bridget  Feltham, 
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1832.         the  sister  of  the  said  Alexander  Peter  AUam,  and  who  was 
then  acting  in  his  affairs^  to  the  following  effect: — 

*'  Dear  Madam^ 
**  On  Thursday  evening,  I  found  your  letter^  on  my  re- 
turn home,  and  thank  you  for  the  particulars  it  contains  of 
our  worthy  friend  Professor  RichareUon^s  death.  Having 
60  many  other  relatives,  I  shall  not  be  surprised  if  the  im- 
providence of  your  brother  should  have  caused  him  to  be 
overlooked.  It  is  now  some  years  since  I  have  heard  from 
him.  A  Mr.  Akers,  a  gentleman  who  has  a  large  estate  in 
St  Kitt'Sf  has  sent  to  his  son-in-law  my  account,  by  the 
last  fleet,  amounting  to  1019/.  Ts,  ief.,  to  get  him  to  give 
me  a  bond  and  assignment  upon  Mill  Green,  should  it 
ever  come  to  be  his.     Here  I  leave  it." 

The  answer  also  stated,   that  Alexander  Peter  AUau 
conceived  that  he  was  to  give  the  plaintiff  a  mortgage  or 
security  upon  his  reversion  or  remainder  in  the  heredita- 
ments and  premises,  only  to  be  enforced  and  have  effect 
upon  the  death  of  Alexander  Smyth,  the  tenant  for  life; 
and  that,  under  such  impression,  he  executed  the  deed 
of  9th  August,  1814;   that  he  had   been  informed   by 
Alexander  Peter  Allan,    and  lielieved   that  Alexander 
Peter  Allan,  down  to  the  time  of  bis  death,  betieved  that 
the  deed  of  9th  August,  1814,  was  not  and  could  not 
be  in  any  manner  a  security  that  could  be  in  force  or 
have  any  effect  against  the  hereditaments  therein  com- 
prised until  the  death  o{  Alexander  Smyth,  the  tenant  for 
life,  and  until,  by  such  death,  the  hereditaments  ahould 
fall  into  his  actual  possession.     The  defendant  also  stated 
-that  he  was  induced  to  purchase  the  reversionary  interest 
of  Alexander  Peter  Allan,  upon  a  representation  tha.t  the 
secunty  executed  by  the  indenture  of  the  9th  August, 
1814,  could  not  be  enforced,  or  in  any  manner  affect  the 
property,  until  the  death  of  Alexander  Smyth,     And  the 
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defendant  submitted^  that«  under  the  circumstances,  the  183^- 
plaintiff  was  not  entitled  to  file  a  bill  of  foreclosure,  and 
that  the  bill  could  not  be  sustained*  The  defendant  ad* 
mitted,  that,  previously  to  the  execution  of  the  deed  of 
21st  July^  1829,  he  was  informed  that  Alexander  Peter 
Allan  had  mortgaged  the  property  to  tlie  plaintiff  for 
securing  to  him  the  debt  or  sum  of  1019/.  7«.  4^.,  but  that 
such  mortgage  was  not  to  be  in  any  manner  in  force,  or 
have  any  operation  or  effect,  until  after  the  death  of 
Alexander  Smyth ;  and  the  defendant  stated,  that,  pre- 
viously to  the  execution  of  the  deed  of  21st  July^  1829, 
Alexander  Peter  Allan,  or  his  agent,  shewed  to  the 
defendant  the  two  letters  from  the  plaintiff,  of  the  30tb 
August,  1814,  and  the  10th  November,  1815 ;  and  that  the 
defendant  confided  in  the  information  given  to  him,  cor- 
roborated by  the  two  letters  of  the  plaintiff,  and  was  satis- 
fied that  the  plaintiff  could  not  put  in  force  his  mortgage, 
or  call  upon  the  defendant  to  pay  such  mortgage,  or  file  a 
bill  of  foreclosure,  until  the  death  of  the  tenant  for  life. 

The  plaintiff  proved  the  execution  of  the  deed  of  9th 
August,  1814. 

The  defendants  proved  the  letters  of  the  plaintiff  set  forth 
in  his  answer. 

Mr.  Simpkinson  and  Mr.  James  Russell,  for  the  plaintiff. 
— The  title  of  Allan,  the  mortgagor,  was  a  title  in  remain- 
der. The  tenant  for  life  is  still  alive  (a).  The  bill  of 
foreclosure  is  quite  of  course ;  but  it  is  objected  that  the 
mortgage  is  a  Welsh  mortgage.  The  mortgage  is  by  way 
of  demise  for  a  term  of  five  hundred  years,  subject  to  a 
proviso  for  redemption  on  payment  of  the  principal  mo- 
ney and  interest.  No  time  is  fixed  for  the  payment  of 
the  principal  money  and  interest.  If  the  deed  had  stop- 
ped here,  it  might  have  been  said  to  be  a  Welsh  mort- 
gage; but  the  deed  contains  a  covenant  for  payment  of  the 

{a)  He  was  stated  to  have  died  a  few  days  before. 
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1832.  principal  and  interest  on  demand.  Admitting  it  to  have 
been  decided,  that,  in  a  Welsh  mortgage,  the  time  for  re- 
demption is  unlimited — it  is  laid  down,  that,  in  a  Welsh 
mortgage,  there  is  no  covenant  for  the  payment  of  the  mo- 
ney, and  no  right  of  action  in  the  mortgagee  to  compel  the 
repayment:  the  terms  of  the  contract  are,  that  the  mo- 
ney shall  be  paid  by  perception  of  the  rents  and  profits.  In 
King  V.  King  (a)  and  Lawley  v.  Hooper  (6),  it  is  distinctly 
stated,  that,  in  a  Welsh  mortgage,  there  is  no  covenant  for 
payment  of  the  money.  It  would  also  seem,  from  Howell 
▼.  Price  (c),  that  no  action  lies  for  repayment  of  the  mo- 
ney. By  the  terms  of  the  contract,  no  period  is  limited 
for  payment  of  the  money.  The  estate  is  assigned  for  the 
purpose  of  paying  the  debt  out  of  the  rents  and  profits,  and, 
of  course,  no  personal  action  could  be  brought  contrary  to 
the  terms  of  the  contract.  In  Hartpole  v.  Walsh  (d), 
which  was  the  case  of  an  Irish  mortgage:  the  principal 
money  was  payable  whenever  the  mortgagee  should  give 
eighteen  months'  notice  to  the  mortgagor ;  and  yet,  the 
mortgagee  having  been  in  possession  for  a  great  many 
years,  the  Court  dismissed  the  bill  for  redemption.  The 
only  difference  between  that  case  and  the  present,  is,  that 
there  eighteen  months*  notice  was  required  for  payment  of 
the  money ;  in  the  present  case,  it  is  payable  on  demand, 
and  the  demand  is  admitted.  It  is  impossible  to  give  any 
effect  to  the  deed  without  considering  the  whole  of  the 
covenants.  Taken  together,  they  necessarily  control  each 
other—Browning  v.  Wright  (e).  The  mortgage  is  there- 
fore clearly  a  good  and  subsisting  mortgage,  and  the  plain- 
tiff is  entitled  to  foreclose  the  equity  of  redemption. 

Mr.  Boteler  and  Mr.  Barber  for  the  defendant. 

The  covenants  throughout  are  not  such  as  would  be 

(a)  3  P.  Will.  368.  (c)  1  P.  Will.  291. 

(6)  3  Atk.  280.  (rf)  6  Bro.  P.  C.267.  Toml.  edit. 

(c)  2  Bos.  &  P.  13. 
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found  in  an  ordinary  mortgage.  The  effect  of  the  deed  1832. 
is  consistent  throughout.  The  covenant  to  pay  on  de- 
mandi  and  the  covenant  for  quiet  enjoymenti  and  the  other 
covenants,  are  quite  incompatible  with  a  common  mortgage. 
It  ha6  been  said  that  this  is  not  a  Welsh  mortgSLge,  on  ac- 
count, of  the  covenant  for  payment  of  the  mortgage  money. 
It  is  quite  immaterial  what  the  contract  is;  the  question 
is,  what  would  be  the  effect  of  a  decree  of  foreclosure.  It 
would  be  to  work  a  forfeiture  where  none  is  intended  to 
be  given  by  the  deed.  A  Court  of  equity  will,  in  many 
cases,  relieve  from  a  forfeiture,  but  no  case  can  be  found 
in  which  the  Court  has  made  a  decree  working  a  forfeiture. 
The  case  does  not  rest  only  on  the  deed,  but  on  the  cor- 
respondence which  passed  between  the  parties.  We 
shew,  by  the  letters,  that  Mr.  Teuton  desired  to  have  a 
lease  for  the  benefit  of  Mr.  Allans  who  resided  in  the 
fFest  Indies,  as  well  as  himself.  Allan  sends  to  Teulon 
for  a  copy  of  the  deed,  and  consults  him  as  to  the  power 
he  might  have  of  selling  the  reversion.  Teulon  does  not 
send  a  copy,  but  an  abstract,  in  a  letter  which  shews  the 
nature  of  the  transaction.  A  decree  of  foreclosure,  in  any 
suit,  is  not  absolute  at  law.  The  tenancy  is  similar  to  a 
tenancy  by  elegit, 

Mr.  Simpkinson  replied. 

Lord  Lyndhurst,  L.  C.  B. — My  present  impression  is, 
that  the  plaintiff*  had  a  double  remedy.  Independently  of 
the  Irish  case,  the  facts  of  which  are  complicated,  I  should 
not  entertain  any  difficulty..  Where  part  of  the  instrument 
is  clearly  at  variance  with  the  other,  you  must  look  at  the 
effect  of  the  whole ;  but  it  does  not  appear  to  me  that  there 
is  any  ambiguity  in  that  part  which  relates  to  the  lease, 
and  the  subsequent  covenant  for  payment  of  the  money. 
According  to  the  covenant,  the  money  is  to  be  paid  on  de- 
mand, and,  if  not  paid,  may  be  enforced  by  action.  For 
further  security,  a  lease  is  granted  for  five  hundred  years. 


Curtis. 
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1832.  but  with  a  condition  that  it  shall  be  redeemable  on  pay- 
Tkulon  ™^n^  of  ^be  money  generally,  without  any  limitation  or  sti- 
pulation as  to  the  time.  There  is  nothing  to  lead  me  to 
the  conclusion  that  any  thing  should  be  engrafted  on  this 
covenant  so  as  to  limit  the  indefinite  time  in  the  preriso. 
It  is  quite  consistent  that  the  parties  should  have  entered 
into  this,  thou^  certainly  an  ambiguous  covenant  The  cre^ 
ditor  might  fairly  say,  I  will  take  your  covenant  for  payment 
of  the  money  on  demand,  but,  as  a  further  security,  I  will 
have  a  term  of  five  hundred  years  granted  to  me  of  the 
property;  and  if  therefore,  from  any  circumstance,  I 
should  not  be  able  to  enforce  my  remedy  by  a  personal 
action  for  payment  of  the  money,  I  shall  have,  at  least,  the 
power  of  paying  myself  out  of  the  rents  and  profits  of  the 
estate.  This  is  my  present  opinion,  but  I  will  look  at  the 
case  in  the  House  of  Lords. 

Dec.  5th.  In  this  case,  Allan  being  indebted  to  Teuton,  who  is  the 

plaintiff  in  this  case,  in  the  sum  of  1000/.,  it  was  agreed 
between  them  that  Allan  should  grant  a  lease  for  five  hun- 
dred years  of  the  property  in  question.  And  it  was  pro* 
vided,  and  Teuton  covenanted,  that,  in  the  event  of  the 
money  being  paid,  the  lease  should  terminate  and  be  void. 
There  was  also  a  covenant,  on  the  part  of  ^//ait,  to  pay  the 
money  on  demand.  And  it  was  further  provided,  that, 
until  the  money  should  be  paid.  Teuton  might  occupy  the 
premises. 

The  case  turned  on  the  construction  of  the  deed. 

In  the  proviso,  no  limitation  is  made  as  to  the  time 
for  payment  of  the  money,  nor  as  to  the  terms  of  redemp- 
tion. But  it  was  contended  that  the  subsequent  covenant 
by  Allan  had  the  effect  of  giving  a  limitation  to  the  pro- 
viso. I  take  the  rule  of  law  to  be  this,  as  to  the  conatruction 
of  covenants,  that,  where  there  are  two  covenants,  which, 
when  considered  according  to  their  grammatical  import 
and  legal  eflect,  are  consistent,  you  must  so  construe  them 
as  to  give  effect  to  both  of  them.    Now,  these  two  stipula- 
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tions  do  not  appear  to  me  to  be  at  variance  with  each  1B32. 
other,  either  according  to  their  grammatical  import  or  their 
legal  effect.  It  is  not  at  all  inconsistent  that  a  party  should 
stipulate  that  he  should  hold  the  property  till  his  debt  should 
be  paid,  and  that  the  debtor  should  covenant  to  pay  the 
debt  on  demand;  the  covenant  and  the  proviso  are  not 
therefore  inconsistent.  The  case  cited  from  Bosanquet 
&  Puller's  Reports  does  not  apply  to  the  present  ques- 
tion. In  that  case,  there  was  a  grant  of  lands  in  fee,  and 
a  covenant  by  the  vendor,  that,  notwithstanding  any  act 
done  by  him  to  the  contrary,  he  was  seised  in  fee,  and  that 
he  had  full  power  to  convey  the  same ;  and  the  question 
was,  whether  the  words,  notwithstanding  any  act  done 
by  him  to  the  contrary,  over-rode  the  whole  clause — and 
the  Court  held  that  they  did.  The  decision  has,  therefore, 
no  bearing  on  the  present  case :  and  it  is  impossible  to  sup- 
pose that  what  has  been  contended  for  could  have  been 
the  intention  of  the  parties  to  this  deed;  for,  if  so,  the  mo- 
ney might  have  been  demanded  immediately  after  the 
execution  of  the  deed,  and  the  mortgagee*s  estate  have 
instantly  become  absolute. 

In  Hartpole  v.  Walsh^  the  mortgagor  covenanted  to  pay 
the  mortgage  money  within  eighteen  months  after  demand, 
and  he  also  covenanted  for  the  quiet  enjoyment  of  the 
premises  by  the  mortgagee.  So  far  the  cases  are  analo- 
gous. But  in  that  case  there  had  not  been  any  interest 
received  for  thirty  years ;  a  bill  was  then  filed  to  redeem 
the  mortgage  under  special  circumstances ;  the  cause  was 
not  prosecuted  with  reasonable  despatch ;  sixty  years  af- 
terwards elapsed,  when  a  bill  to  redeem  was  dismissed, 
and,  on  appeal,  that  decree  of  dismissal  was  affirmed.  It 
does  not  appear  on  what  grounds  the  decree  in  the  Chancery 
of  Ireland  was  pronounced,  nor  on  what  grounds  it  was 
affirmed  in  the  House  of  Lords.  But  it  is  material  to  notice, 
that,  fifty  years  before  the  decree  was  pronounced,  an  in- 
terlocutory order  had  been  made  referring  it  to  the  Master 
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1832.  to  take  the  accounts.  It  is  most  probable  that  the  decree 
proceeded  and  was  affirmed  on  the  ground  of  the  impossi- 
bility of  taking  long  and  complicated  accounts  at  such  a 
distance  of  time. 

The  case  does  not  therefore  appear  to  me  to  be  an  au- 
thority  in  opposition  to  the  construction  I  have  given  this 
deed,  and  which  construction  appears  to  me  to  be  con- 
sistent with  the  correspondence  and  the  intention  of  the 
parties,  as  evidenced  by  the  letters. 

The  bill  must  be  dismissed,  but  without  costs. 


MEMORANDUM. 

IN  Michaelmas  Term,  183S,  John  Beames,  Esq.,  Robert 
Monsey  Rol/e,  Esq.,  and  Clement  Tudway  Swansion,  Esq., 
were  appointed  three  of  His  Majesty's  Counsel  learned  in 
the  Law. 


INDEX 


TO  THE 


PRINCIPAL  MATTERS. 


ABATEMENT. 
See  Insolvent. 

ABATEMENT  OF  LEGACY. 

See  Legacy  and  Legatee. 

ACCOUNT. 
See  Plea  and  Pleading,  7. 

AFFIDAVIT. 

See  Practice,  1,  2. 
An  affidavit  cannot  be  referred  for 
impertinence  after  an  affidavit  in  an- 
swer to  it  has  been  filed.     Chimelli 
v.  Chauvetf  384 

AGISTMENT. 

See  Modus. 
Tithes. 

AGREEMENT. 

1 .  Where  a  contract  is  entered  in- 
to for  tlic  purchase  of  an  estate  by 
certain  persons  in  their  own  names, 
but  in  fact  on  their  own  account  and 
also  as  agents  for  other  parties,  a  bill 
to  rescind  the  contract  may  be  filed 
in  the  names  of  the  agents  and  the 
other  parties.     Small  v.Attwood^  407 

S.  Where  the  partners  in  a  company 
or  partnership  are  numerous,  a  biU 

vol.  I.  u 


AGREEMENT. 

may  be  filed  by  some  of  the  partners 
on  behalf  of  themselves  and  the  other 
partners  to  rescind  the  contract,  in  a 
case  where  it  is  manifest,  from  the 
circumstances,  and  the  evidencei  that 
it  is  for  the  benefit  of  all  the  partners 
that  the  contract  should  be  rescinded. 

Ihid. 

3.  A  contract  for  the  sale  of  iron 
mines  was  rescinded  on  the  ground 
of  fraudulent  misrepresentations  of 
the  value  of  the  estate,  and  of  the 
prices  of  ironstone  and  other  materi- 
als, and  of  the  quantities  of  materi- 
als required  for  the  manufacture  of 
iron,  notwithstanding  possession  had 
been  taken,  the  mines  worked,  and 
other  acts  of  ownership  had  been  ex- 
ercised, and  notwithstanding  some 
acts  in  confirmation  of  the  contract. 

Ibid. 

4.  On  the  sale  of  certain  iron- 
works, 200,000/.,  part  of  the  pur- 
chase-money, was  paid  to  the  vendor 
in  Bank  of  England  notes.  The 
same  notes  were  delivered  by  the 
vendor  to  his  stock-broker,  by  whom 
they  were  paid  into  his  (the  stock- 
broker's) banker's.  On  the  same  day 
the  stock -broker  purchased  a  sum  of 
192,766/.  85.  9(f.  New  4/.  per  cent. 
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ANNUITY. 


BARON  AND  FEME. 


Bank  Annuities,  in  the  name  of  tKe 
vendor,  and  the  purchase  money  for 
such  stock  was  paid  by  the  cheque  of 
the  stock-broker  or  his  bankers.  The 
stock  remained  in  the  name  of  the 
vendor,  and  under  his  control,  for 
some  years,  when,  pending  a  suit  for 
setting  aside  the  sale  of  the  iron- 
works, on  the  ground  of  misrepresen- 
tation, the  vendor  transferred  the 
stock  into  the  name  of  his  mother. 
The  sale  of  the  Iron-works  being  re- 
scinded, on  the  ground  of  misrepre- 
sentation by  the  vendor,  an  injunction 
was  granted  to  restrain  the  transfer 
of  the  stock.  Smallv,  Attwood,  507 
5.  When  a  contract  is  rescinded 
for  fraud  or  misrepresentation,  it  is 
the  same  as  if  no  contract  had  ever 
existed,  and  the  parties  are  restored 
to  the  situation  in  which  they  were 
before  the  contract,  as  nearly  as  pos- 
sible. Ibid, 
AMENDMENT. 

See  Practice,  1 2. 

ANNUITY. 

1.  An  annuity  was  granted  by 
deed  for  the  lives  of  the  several  per- 
sons named  in  the  deed,  and  the  lives 
and  life  of  the  survivors  and  survivor 
of  them ;  one  of  the  persons  on  whose 
life  the  annuity  was  granted  was  nam- 
ed William  Falconer  Walker;  but,  in 
the  annuity  deed,  and  in  the  memo- 
rial of  the  annuity,  he  was  named 
William  Walker  only; — Held,  that  he 
was  sufficiently  named  within  the 
meaning  of  the  annuity  act,  43  Geo. 
S,  c.  141 ;  and  that  the  memorial  was 
sufficient.     Hulton  v.  Sandys,      602 

2.  Where  an  annuity  was  secured 
by  a  charge  on  certain  stocks  stand- 
ing in  the  names  of  trustees,  and  an 
assignment  of  the  dividends  of  the 
stock,  but  the  grantee  omitted  to  give 
notice  of  the  annuity  to  the  trustees, 
the  grantee  of  an  annuity  subsequent- 
ly granted  was  preferred  to  the  gran- 
tee of  the  first  annuity.  Ibid, 


ANSWER. 

See  Practice,  3,  4, 10,  14. 

1 .  Where  an  answer  is  put  in  by 
ft  defimdant  who  cannot  read  or  write, 
his  solicitor  swears  to  having  read  the 
contents  of  the  answer  to  the  defen- 
dant, and  that  he  appeared  perfectly 
to  understand  the  same,  and  this  is 
stated  in  the  jurat:  where,  therefore, 
the  jurat  stated  the  answer  to  have 
been  read  over  to  the  defendant  by 
one  of  the  commissioners,  and  that  the 
defendant  appeared  to  understand  it, 
the  answer  was  on  motion  taken  off 
the  file  for  irregularity,  with  costs. 
Attorney 'General  v.  Malim^         376 

2.  Answer  taken  oflT  the  file  for  ir- 
regularity,  one  skin  only  out  of  six 
skins  being  signed  bv  the  defendant. 
And  an  injunction  being  moved  for 
on  the  answer  being  so  taken  off  the 
file,  it  was  granted;  but  it  was  di- 
rected not  to  issue  if  the  defendant 
should  sign  all  the  skins,  and  re-swear 
the  answer  before  the  rising  of  the 
Court.  Moncaster  (Lord)  ▼.  Braith- 
waite^  $S2 

APPROPRIATION. 

See  Tithes. 

ASSETS. 
See  Plea  and  Pleading. 

ASSIGNEE. 
See  Insolvent. 

ATTACHMENT. 
See  Practice. 

ATTORNEY. 
See  Solicitor. 

AUCTIONEER. 
See  Reversionary  Interest. 

BANK  OF  ENGLAND. 
See  Distringas. 

BARON  AND  FEME. 

See  Will,  3. 


CONTRACT. 


DISCOVERY. 


6fiS 


BILL. 

See  Plea  and  Pleading. 
Practice. 

BILL  OF  EXCHANGE. 

See  Plba  and  Pleading. 
Bill  by  the  drawer  and  acceptor  of 
four  bills  of  exchange  against  a  per- 
son to  whom  they  had  been  indorsed 
and  delivered  for  the  purpose  of  be- 
ii^  discounted,  and  against  several 
persons  by  whom  the  same  had  sub- 
quently  been  discounted  and  through 
whose  hands  they  had  passed,  and 
also  against  several  persons,  the  hold- 
ers of  the  several  bills,  for  the  deli- 
very up  of  the  several  bills  of  ex- 
change ;  and  an  injunction  to  restrain 
proceedings  by  the  several  holders. 
A  demurrer  by  the  holder  of  one  of 
the  bills,  for  multifariousness,  and  also 
for  want  of  equity,  was  over-ruled. 
Foley  v.  Carlon^  978 

BOND. 
See  Plea  and  Pleading,  4. 

COMMISSION  TO  EXAMINE 
WITNESSES. 

See  Practice,  5,  7. 

COMPOSITION. 

See  Modus. 
Tithes. 

COMPTROLLER  OF  THE  PIPE. 

See  Solicitor. 

CONSTRUCTION. 

See  Agreement. 
Will. 

CONTEMPT. 

See  Plea  and  Pleading,  2. 
Practice. 

CONTRACT. 
See  Agreement. 


COSTS. 

See  Answer, 
Practice. 
Solicitor. 
Tithes,  8. 

CROSS  BILL. 
See  Practice. 

CUSTOM. 
See  Tithes. 

CUSTOMARY  PAYMENT. 

See  Modus. 
Tithes. 

DEEDS  AND  PAPERS. 

See  Production  of  deeds  and  papers. 

DEMURRER. 

See  Plea  and  Pleading,  12, 14. 
Practice,  8. 

DEPOSITION. 

See  Practice. 
Witness. 

DEVISE. 

See  Will. 

DISCOVERY. 

See  Legacy  and  Legatee,  2. 
Plea  and  Pleading. 
Practice,  7. 

1.  Where,  on  a  bill  for  discovery, 
an  injunction  to  restrain  proceedings 
at  law  is  granted  until  answer  and 
further  order,  on  the  usual  affidavit, 
sembUf  that,  if  the  defendant  in  equity 
will  undertake  to  admit,  on  the  triid 
of  the  action  at  law,  all  those  facts 
upon  which  the  plaintiff  founds  his 
equity,  and  of  which  he  seeks  a  dis* 
covery,  the  Court  will  dissolve  the 
injunction  before  answer.  Fletcher 
V.  Birchf  22 

2.  Demurrer  to  a  bill  for  disco- 
very,  on  the  ground  that  the  prayer 

v2 
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EVIDENCE. 


FURTHER  DIRECTIONS. 


of  process  contained  words  adapted 
to  a  bill  for  relief — allowed.  Ani' 
bury  V.  Jones,  li)9 

DISTRINGAS. 

» 

A  distringas  was  issued  against 
the  Bank  of  England,  and  served  on 
the  proper  officer,  with  a  notice  that 
it  was  intended  to  prevent  the  trans- 
fer of  the  sum  of  stock  mentioned  in 
the  notice.  Qn  motion  to  discharge 
the  distringas,  on  the  ground  that  no 
bill  had  been  filed,  it  appearing  from 
an  affidavit  that  the  distringas  had 
been  issued  with  a  view  to  subse- 
quently filing  a  bill  in  the  Court  of 
Chancery,  and  not  in  this  Court: — 
Held,  that  the  writ  had  been  used  for 
a  purpose  which  the  Court  ought  not 
to  sanction:  and  the  distringas  was 
discharged,  with  costs.  Fellowes  v. 
The  Bank  of  England,  385 

ECCLESIASTICAL  SURVEY. 

See  Tithes. 

ENDOWMENT. 

See  Tithes. 

EVIDENCE. 

See  Modus. 
Tithes. 

1.  An  account-book  of  a  former 
vicar  produced  by  a  witness  who  de- 
posed that  he  had  received  it  from  his 
aunt,  who  resided  with  his  father, 
who  was  the  son  of  the  vicar;  and 
that  he  had  frequently  seen  the  book 
in  his  aunt's  possession,  and  had 
heard  her  say  it  belonged  to  his 
grandfather : — Held,  not  to  be  admis- 
sible evidence.  Thompson  v.  Perry^ 
man,  597 

2.  An  occupier  of  lands  in  the 
parish,  but  who  had  been  examined 
as  a  witness  on  both  sides,  proved 
the  hand-writing  of  the  plaintiff  (the 
vicar)  td  receipts  for  moduses.  An 
objection  to  his  evidence  on  the  ground 
of  interest  was  over-ruled.  Ibid. 


S.  Receipts  givto  by  the  parish 
clerk  for  the  use  of  the  vicar,  for 
small  tithes,  the  hand- writing  of  the 
parish  clerk  being  proved,  were  re- 
jected as  evidence,  on  the  ground 
that  the  parish  derk  was  living,  and 
his  agency  for  the  vicar  could  not  be 
inferred,  but  must  be  proved.     Ibid* 

4.  A  defendant  who  was  a  trustee, 
and  as  such  an  accounting  party  with 
his  co-trustees,  was  examined  as  a 
witness: — Held,  that  the  circum- 
stance of  his  having  been  examined 
did  not  prevent  a  decree  being  made 
against  him  and  his  co-trustees,  no 
objection  to  the  decree  being  made 
by  him.    Hulton  v.  Sandys,         602 

EXCEPTIONS. 

Set  Practice,  3, 13. 

1.  Where  exceptions  are  set  down 
for  argument,  a  rule  roust  be  served 
on  the  same  day,  for  the  argument  of 
the  exceptions  on  the  day  of  excep- 
tions which  shall  first  happen  after 
four  days  from  the  filing  of  the  ex- 
ceptions.    Foley  V.  Carton,  383 

2.  Where  exceptions  to  an  answer 
are  set  down  to  be  argued,  the  defoid- 
ant  may  obtain  the  previous  order  two 
days  before  they  are  actually  argued, 
and  need  not  obtain  the  order  two 
days  before  the  day  for  which  they 
are  set  down  to  be  argued.  Jadis  v. 
Ruscoe,  538 

EXECUTOR. 
See  Plea  and  Pleading. 

FORFEITURE. 

^ee.  Welsh  Mortgage. 

FRAUD. 

See  Agreement. 

FRADULENT  CONVEYANCE. 

See  Agreement. 

FURTHER  DIRECTIONS. 

# 

See  Practice,  15. 


ISSUE. 


LIEN. 
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ILLEGAL  WAGER. 
See  Plea  and  Pleading, 

ILLITTERATE  PERSON. 

See  Answer,  1. 
Practice. 

IMPERTINENCE. 

See  Practice,  3,  4. 

IMPROPRIATOR. 

See  Modus. 
Tithes. 

INCLOSURE  ACT. 
See  Modus. 

INJUNCTION. 

See  Answer,  2, 
Practice. 

INSOLVENT. 

The  26th  section  of  the  insolvent 
act,  7  Geo.  4,  c.  57,  which  enacts, 
that,  where  an  assignee  shall  die  or  be 
removed,  or  a  new  assignee  shall  be 
appointed,  no  action  or  suit  shall  be 
abated;  but  the  Court,  on  suggestion 
of  such  death  or  removal  and  new  ap- 
pointment, may  allow  the  name  or 
names  of  the  surviving  or  new  assig- 
nee or  assignees  to  be  substituted  in 
the  place  of  the  former;  applies  only 
to  cases  in  which  the  assignee  is  the 
}daintiff^  and  not  where  he  is  a  defen- 
dant, and  does  not  authorise  the  sub- 
stitution of  the  name  of  the  new  pro- 
visional assignee  as  a  defendant  in  lieu 
of  the  former  provisional  assignee  of 
the  Court.  Bainbrigge  v.  Blair,  SS6 

INTERROGATORIES. 
See  Practice,  11. 

IRREGULARITY. 
See  Answer,  1. 
Practice. 

ISSUE. 

See  Modus. 
Tithes. 


JOINT  STOCK  COMPANY. 

See  Agreement. 

JUDGMENT  DEBT. 
See  Plea  and  Pleading,  5. 

LAMB. 

See  Modus. 
Tithes. 

LEGACY  AND  LEGATEE, 

See  Will,  3,  4. 

1  A  testator  by  his  will  bequeathed 
a  legacy  to  a  person  between  whom 
and  himself  accounts  had  subsisted, 
on  condition  of  the  legatee's  executing 
to  his  executors  a  general  release  of 
all  claims  and  demands.  The  legatee 
executed  the  release.  It  subsequent- 
ly appeared  that  the  assets  were  in- 
sufficient for  the  payment  of  all  the 
legacies: — Held,  that  the  legatee  was^ 
not,  by  executing  the  release,  (it  not 
being  established  that  any  debt  was 
actually  due  to  him),  a  purchaser  of 
his  legacy,  so  as  to  avoid  an  abate*' 
ment  with  the  other  legatees.  Da* 
vies  V.  Bushf  341 

2  Bill  by  legatees,  whose  legacies 
were  charged  on  real  estates,  for  a 
discovery  and  production  of  a  deed, 
by  which,  as  it  was  alleged,  the  real 
estates  were  limited  to  uses,  under 
which  the  testator  was  tenant  in  tail 
only,  but  from  which,  as  the  plaintiffii 
insisted,  it  would,  if  produced,  appear 
that  a  small  portion  only  of  the  es* 
tates  were  so  settled,  and  that  of  the 
residue  the  testator  was  seised  in 
fee.  Demurrer— on  the  ground  that 
the  deed  in  question  related  to  the 
defendant's  tide,  and  that  the  plain- 
tifis  had  no  interest  in  it — allowed. 
fViUon  V.  Forster,  J880 

LESSOR  AND  LESSEE. 

See  Vendor  and  Purchaser. 

LIEN. 

See  Costs. 
Solicitor. 
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MODUS. 


MODUS. 


LIMITATIONS,  STATUTE  OF. 

See  Mortgagor  and  Mortgagee. 

MARRIAGE  ACT. 
See  Plea  and  Pleading,  9,  1 0. 

MEMORANDA,  145,249,251,806, 
388,  620. 

MILK. 

See  Modus. 
Tithes, 

MODUS. 

See  Tithes. 
1.  Evidence  of  reputation,  as  to 
the  payment  of  a  farm  modus,  is  in- 
admissible, on  the  ground  that  hear- 
say evidence  is  not  addSssible  on  a 
question  of  private  right.  And  there- 
fore, and  in  obedience  to  this  rule, 
the  evidence  of  old  persons,  who  de- 
posed to  having  heard  their  parents 
and  relations,  and  other  persons  since 
dead,  state  that  a  certain  farm  modus 
was  payable  in  respect  of  a  particular 
farm,  was  rejected.  Lonsdale  v. 
HeaUm^  58 

Where  certain  pajrments,  alleged  to 
be  farm  modules,   were  proved  by 
persons  who  had  known  the  farms  for 
many  years,  some  of  them  more  than 
half  a  century,  and  who  had  actually 
occupied  the  farms,  to  have  been  uni- 
formly paid  to  the  rector,  in  lien  and 
satisfaction  of  the  tithes  alleged  to  be 
covered  by  the  moduses:— ^eM,  that 
the  moduses  were  not  so  clearly  dis- 
proved by  several  terriers,  signed  by 
the  rector,  churchwardens,  and  inha- 
bitants, containing  entries  to  the  fol- 
lowing effect — "  Tithe  rents  due  to 
the  rector,   Zbl.  16*.  lOd."     "  The 
tithes  due  to  the  rector  are  small  tithes^ 
Easter  offerings^  and  great  tithes,  for 
which  last  a  composition   tithe   rent 
throughout  the  parish  is  at  present 
paid  to  the  rector** —  as  to  authorize 
the  Court,  sitting  in  equity,  to  over- 


rule them  and  to  disregard  the  evi- 
dence of  usage  upon  which  they  were 
founded;  and,  the  terriers  being  evi- 
dently erroneous  in  some  particulars, 
the  Court  refused  a  decree  for  an  ac- 
count of  tithes  in  kind,  but  offered 
the  rector  an  issue,  or  to  retain  his 
bill  for  a  year,  with  liberty  to  bring 
an  action.  Ibid, 

8.  Where  terriers  state  the  rector 
to  be  entided  t6  the  amaU  tithes  of 
the  parish,  the  expression  is  so  gene- 
ral and  indefinite  as  not  to  exclude 
the  possibility  of  the  existence  of  mo- 
ney payments  hi  lieu  of  die  small 
tithes;  and  therefore,  where  terriers 
so  stated,  but  the  parol  testimony 
proved  money  payments,  for  nearly  a 
century  back,  in  hen  of  certain  small 
tithes,  a  decree  for  tithes  in  kind  of 
those  articles  was  refused,  and  the 
rector  left  to  an  issue  or  action.  Ibid. 

4.  A  modus  of  one  egg  for  every 
hen,  and  two  eggs  for  every  cock, 
kept  on  the  farm  of  the  occupier,  in 
lieu  and  satisfaction  of  the  tithes  of 
the  eggs  produced  by  snch  hen9^  held 
void.  Ibid* 

5.  In  a  suit  for  tithes,  the  defen- 
dants alleged  that  tlienr  several  farms 
formed  parts  of  a  district  of  land  of 
considerable  extent,  for  which  district 
a  modus  was:p8yable  in  lieu  of  tithes. 
The   defendants,   by   their  answers, 
and  ill  schedules  and  maps  annexed 
thereto,   stated    and    described  the 
boundaries  and  abuttals  of  the  dis- 
trict of  land,  and  also  of  thehr  several 
farms,  as  comprehended  within  that 
district.     Witnesses  were  examined 
with  reference  to  the  boundaries,  who 
proved  the  general  accuracy  of  the 
maps  annexed  to  the  answers  of  the 
defendants;  butdeposed,  that,  to  their 
belief,  three  small  closes  of  land  (no 
part  of  the  farms  of  any  of  the  defen- 
dants) which  were  stated  by  the  maps 
to  be  within  the  district,  were  not  in 
fact  within  the  district: — Held,  that 
this  discrepancy  was  not  sufficient  to 
destroy  the  modus;  and  that,   if  it 
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were,  still  it  wofiM  be  neceesary  to 
haTe  the  opinion  of  a  jury  as  to  the 
accuracy  of  the  maps,  and  the  descrip- 
tions in  the  answers.  Ruddv.Wrighif 

147 

6.  Where  defendants  wlio  had 
pleaded  certain  ftrrn  moduses,  in  lieu 
of  the  tithes  of  their  respective  farms, 
proved,  by  a  series  of  terriers  and 
Ticars'  receipts,  the  payment  and  ac- 
ceptance, for  about  a  century  back, 
of  the  se? eral  sums  alleged  by  them 
to  be  moduses,  in  satisfaction  of  the 
tithes  of  lands,  called  in  the  terriers 
and  receipts  by  the  same  names  as  the 
iams  of  the  defendants;  and  also 
proved  that  tithes  in  kind  had  never 
been  paid  or  demanded  for  such 
lands;  yet,  the  defendants  not  having 
by  their  answers,  nor  by  evidence, 
distinctly  described  and  established 
the  boundaries  of  their  respective 
farms: — Held,  that  the  defence  of 
modus  could  not  be  supported.  But, 
in  decreeing  an  account  of  the  tithes, 
the  Court  expressly  directed  that  the 
decree  ^ould  be  without  prejudice  to 
the  defendants'  making  use  of  the 
same  defence  at  a  future  time,  in  case, 
on  further  inquiry,  they  should  be 
able  to  distinguish  the  actual  bounda- 
ries of  their  fkrms.  Rudd  v.  Cham" 
phn,  17  S 

7  In  a  suit  by  the  rector  lor  tithes, 
Ihe  defendants  pleaded  a  modus  as 
covering  their  lands,  as  part  of  a  dis- 
trict or  tract  of  land  called  AlUsUy 
Park :  the  defendants,  ip  support  of 
fheir  defence,  proved  the  boundaries 
of  the  district,  and  proved  by  terriers, 
rectors'  books,  and  other  documents, 
and  also  by  parol  testimony,  the 
existence  of  the  payment  as  a  modus 
fbr  the  district  for  upwards  of  1^0 
years.  Thc*rector  gave  in|  evidence 
Pope  Nicholas*  Taxation,  various  in- 
quisitions and  surve3r8,  in  which  the 
rectory,  and  the  district  in  respect  of 
which  the  modus  was  pleaded,  were 
estimated  at  values  wholly  inconsis- 
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tent  and  Irreconcilable  with  the  exist- 
ence of  the  alleged  modus: — Held^ 
that  the  rankness  of  the  modus,  as 
compared  with  the  value  stated  in  the 
antient  documents,  was  not  a  suffi- 
cient ground  to  disturb  so  antient  a 
payment  without  an  issue.  And  an 
issue  being  accordingly  tried,  and  a 
verdict  found  for  the  defendants, 
thereby  establishing  the'  modus: — 
Held,  after  verdict,  that  it  was  for  the 
jury  to  consider  the  weight  due  to 
the  documentary  evidence  produced 
by  the  rector,  and  whether  it  ascribed 
to  the  rectory  and  the  district  their 
actual  value  at  the  time,  or  whether 
that  evidence  bore  internal  marks  of 
its  being  erroneous  in  those  respects. 
And  an  application  for  a  new  trial,  on 
the  ground  that  such  consideration  of 
the  evidence  ought  not  to  have  been 
left  to  the  jury,  was  refused.  Bree 
V.  Beck,  211 

8  A  district  modus  of  4#.  for  hay 
and  agistment  was  pleaded  as  payabfe 
by  the  owners  or  occupiers  of  land 
within  that  district;  but  it  was  also 
stated  by  the  answer,  and  proved  by 
the  evidence,  that  the  modfus  had  uni- 
formly been  paid  by  the  owner  and 
occupiers  of  two  closes  within  the 
district: — Held,  that,  as  a  modus  must 
be  paid  and  payable  by  those  whom  it 
protects,  this  circumstance  would  be 
fatal  to  the  modus,  unless  explained, 
which  it  was  in  the  present  case,  by 
the  fact  of  two  closes  being  proved 
to  have  been  allotted  to  particular  in- 
dividuals in  fee,  on  condition  of  tlieir 
satisfying  the  modus.  Gibson  ▼« 
Gilloe,  184 

9.  Where  a  modus  was  plefided  as 
covering  tithe  of  hay  and  agistment, 
and  many  receipts  for  the  modus  were 
produced,  in  some  of  which  it  was 
stated  to  be  paid  in  lieu  of  tithe-hay» 
and  in  others,  in  lieu  of  the  tithe-hay 
and  joistige;  and  there  waa  parol  evi- 
dence of  reputation  that  the  payment 
covered  both  hay  and  agistment,  the 
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Court  would  not  decree  an  account  of 
the  tithe  of  agistment,  but  left  the  vi- 
car to  an  issue.  Ibid, 

10.  A  township  modus  of  4/.  was 
set  up  in  lieu  of  the  tithes  of  corn  and 
grain.  It  appeared  from  a  grant  in 
the  time  of  Queen  Elizabeth,  that  the 
then  extended  value  of  the  tithes  of 
the  parish,  which  comprised  ten  other 
townships  besides  the  one  in  ques- 
tion, was  10/.  only,  the  entire  quan- 
tity of  land  comprised  in  the  parish 
being  8090  acres,  and  the  quantity 
contained  in  the  particular  township, 
600.  From  ^  the  evidence  in  the 
cause,  the  modus  appeared  to  have 
been  paid  and  received  for  upwards 
of  150  years,  though  there  was  some 
discrepancy  in  the  evidence,  whether 
the  modus  covered  hay  only,  or  hay 
and  com: — Held,  that  the  value 
Btated  ia  the  grant  was  not  conclusive 
evidence  of  the  actual  value,  and  that 
the  question  of  rankness,  and  also  the 
question  as  to  what  the  modus  cover- 
ed, were  properly  questions  for  the 
consideration  of  a  jury ;  and  an  issue 
was  accordingly  directed.  Redesdale 
(Lord)  V.  Walby,  202 

n.  A  modus  of  ISs,  4(f.  was  plead- 
ed as.  payable  on  the  first  Sunday  af- 
ter old  St.  MichaeVs  day,  by  the  oc- 
cupiers of  lands  within  the  township 
of  A.  and  the  township  of  B,;  of 
which  the  occupiers  in  A,  contributed 
and  paid  10<.,  and  tlie  occupiers  of 
lands  in  B.  contributed  and  paid  d«. 
4d.,  in  lieu  of  the  tithes  of  hay  and 
grass  in  and  throughout  the  town- 
ships, and  which  modus  had  been  ac- 
customed to  be  paid  on  the  altar  table 
of  the  parish  church.  The  payment 
.was  supported  by  several  antient  ter- 
riers, but  which  only  stated  the  ISs. 
4td,  as  payable  for  the  townships  o£A» 
and  B.f  without  referring  to  any  con- 
tribution:— Held,  that  the  modus  as 
pleaded  was  supported  by  the  evi« 
dence;  that  the  contribution  was  a 
private  arrangement  between  the  town- 


MODUS. 

ships,  by  which  the  yicar  was  not 
bound;  and  that  he  had  his  remedy 
against  any  part  of  both  townships  for 
the  entire  modus.  Warrington  v. 
Sadler,  283 

12..  A  modus  was  pleaded  as  pay- 
able  by  the  occupiers  of  lands  witlun 
two  townships;  the  external  bounda- 
ries of  both  the  townships  were  dear- 
ly and  distinctly  made  out  in  evi- 
dence, but  the  witnesses  deposed  that 
the  lands  in  the  two  townships  were 
intermixed,  and  could  not  be  .distin- 
guished : — Heldf  that  the  boundariei 
were  suflSciently  proved*  Ibid. 

IS,  In  a  suit  for  tithe  of  hay,  the 
occupier  pleaded  a  modus  of  id,  an 
acre,  at  Easter^  for  and  in  lieu  and 
satisfaction  of  the  tithe  of  hay  on  an^ 
tient  meadows,  and  went  on  to  state 
that  such  modus  of  2d.  an  acre,  in 
lieu  of  tithe  of  hay,  was  meant  and  in- 
tended to  cover,  and  in  fact  covered, 
tithe  of  agistment  of  all  cattle  depas- 
tured on  the  antient  meadows  there- 
after until  Candlemas  in  each  year; 
but,  if  the  antient  meadow  lands  were 
depastured  after  Candlemas,  and  be- 
fore they  were  laid  up  to  be  mown, 
then  tithe  in  kind  of  agistment  becaqie 
payable  to  the  vicar.  The  evidence 
went  to  establish  the  modus  of  2d. 
an  acre  for  tithe  of  hay  of  antient 
meadows,  but  not  the  agistment: — 
Held,  that,  as  tithe  of  agistment  was 
not  claimed  in  this  cause,  the  variation 
in  the  modus  as  proved,  and  as  laid 
in  the  answer,  was  not  fatal  to  the 
defence;  but  that  it  might  be  treated 
as  if  the  modus  proved  had  been 
pleaded  as  a  modus  for  tithe  of  hay. 
only.    Pope  v.. Farthing,  263 

14.  A  modus  of  lOs.  a  year  was. 
payable  to  an  impropriate  rector,  in 
lieu  of  all  the  tithes  of  a  farm,  to 
which  farm  were  appurtenant  rights 
of  common  in  two  several  townships, 
B.  and  C.  Under  an  inclosure  act, 
to  which  the  impropriator  was  a  party 
the  common  lands  in  the  township  of 
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B.  were  inclosed,  and  allotments 
made  to  the  impropriator,  in  lieu  of 
all  tithes,  mod  uses,  prescriptions,  and 
customary  payments.  The  act  direct- 
ed, that,  when  the  allotments  should 
be  made  to  the  impropriator,  all 
tithes,  moduses,  prescriptions,  and 
customary  payments  should  cease, 
and  be  for  ever  extinguished.  By  a 
contemporaneous  act,  to  which  the 
impropriator  was  not  a  party,  the 
common  lands  in  the  township  of  C. 
were  also  inclosed : — Held^  that,  the 
impropriator  being  only  entitled  to  a 
modus  in  respect  of  the  farm  and  the 
commons  appurtenant,  and  the  modus 
having  been  extinguished  under  the 
provisions  of  the  first-mentioned .  act, 
he  was  not  entitled  to  tithes  of  the 
allotments  made  in  respect  of  the 
farm  under  the  other  act.  Jackson 
r.  Douglas,  391 

MONASTERY. 

See  Tithes. 


MORTGAGOR  AND  MORTGA- 

GEE. 

See  Welch  Mortoaoe. 

A.  and  £.,  his  wife,  being  sei- 
sed in  fee,  in  right  of  B,,  of  a  free- 
hold estatCi  in  1757,  execute  a  mort- 
gage in  fee  to  C,  subject  to  redemp- 
tion by  A.,  his  heirs  and  assigns,  and 
levy  a  fine  to  the  use  of  C,  in  fee, 
subject  to  redemption  as  aforesaid. 
A.  and  B,,  in  1 765,  convey  the  equity 
of  redemption  to  C,  in  consideration 
of  the  money  due  on  tlie  mortgage 
and  a  further  sum;  but  no  further 
fine  is  levied.  B,,  the  wife,  died  in 
1780,  leaving  A,  her  husband,  and 
D.  her  son  and  heir.  A,,  the  hus- 
band, died  in  Dec,  1809,  and  in  Nov. 
1829,  (being  twenty  vears  within  a 
month  from  A,*s  deatli),  the  assignees 
of  /).,  the  son,  filed  a  bill  for  redemp- 
tion of  the  mortgaged  premises.    A 


plea  of  the  statute  of  limitations,  21 
Jac,  1,  c.  16,  was  over-ruled  witliout 
prejudice  to  the  defendants'  insisting 
by  answer  on  the  benefit  of  the  sta- 
tute.    Ravald  v.  Russell,  9 

NEW  TRIAL. 
See  Modus. 

ORDERS,  GENERAL,  145,  SS9. 

ORDER   FOR    TIME    TO    AN- 

SWER. 

See  Practice,  10. 

PARISH. 

See  Tithes. 

PARTIES. 
See  Plea  and  Pleading. 

PENALTY. 
See  Plea  and  Pleading. 

PLEA  AND  PLEADING. 

1.  In  a  suit  for  tithes,  the  defen- 
dants, having  suggested  simony  on 
the  part  of  the  plaintiff,  exhibited  in- 
terrogatories for  the  examination  of  a 
gentleman  who  had  been  solicitor  to 
A.  B,,  the  owner  of  the  advowson, 
and  who  had  sold  the  next  presenta- 
tion to  the  person  by  whom  the  plain- 
tiff had  been  presented.  The  wit- 
ness demurred  generally  to  answering 
the  interrogatories,  without  the  con- 
sent of  ^.  B,,  assigning  as  a  reason, 
that  he  had  no  knowledge  of  the  mat- 
ters inquired  afler  by  the  interroga- 
tories, except  such  as  he  had  derived 
from  being  the  solicitor  of  A.  B. 
The  demurrer  was  overruled  as  too 
general,  but  the  witness  was  allowed 
to  object  to  any  particular  inquiries, 
by  stating  that  they  were  communi- 
cated to  him  by  his  client,  and  that 
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he  had  no  kaowledge  thereof,  except 
from  such  communication.  Lonsdale 
▼•  Heaton^  72 

2.  A,  and  B,^  his  surety,  gave  to 
C.  a  joint  and  several  fnroraissory 
note,  for  the  payment  of  a  sum  of  mo- 
ney. C  brought  separate  actions 
against  A.  and  B.  for  payment  of  the 
money  made  payable  by  the  note,  and 
recovered  judgment  in  both  actions ; 
and,  having  issued  execution  against 
B,f  the  surety,  the  debt  and  costs  were 
paid  by  B.  The  administratrix  o£B, 
afterwards  filed  a  bill  against  A»  and 
C,  for  the  purpose  of  obtaining  an 
assignment  of  the  judgment  obtained 
by  C.  against  A,y  the  principal  debtor. 
To  this  bill,  A.^  the  principal  debtor, 
demurred  for  want  of  equity,  chiefly 
on  the  ground  that  the  judgment  was 
satisfied  at  law,  and  that  no  effectual 
assignment  could  be  made  of  it. 
The  Court  declined  to  decide  the 
point  on  demurrer,  as  it  might  be 
brought  before  the  Court  of  law  by 
scire /acioM^  or  ia  audita  querela;  and 
overruled  the  demurrer.  Domhiggin 
V.  Bourne^  111 

d.  Bilk  of  exchange  were  accepted 
by  A.f  for  the  accommodation  of  Z/., 
who,  being  one  of  the  executors  of 
C,  and  having  considerable  sums  of 
money  in  his  hands  belonging  to  CJs 
estate,  which  were  deposited  in  a  box 
in  B*s  possession,  discounted  such 
bills  with  the  monies  belonging  to  C.'# 
estate,  by  taking  out  of  the  box  the 
requisite  amount,  deducting  the  dis- 
count, and  at  the  same  time  placing 
the  bflU  in  the  box:— -Held,  that  B. 
could  not  sever  his  character  of  an 
accommodation  holder  of  the  said 
bills,  from  his  character  of  executor, 
so  as  to  enable  him  and  his  co-execu- 
tors to  sue  as  indorsees  of  the  bills  of 
exchange  for  a  valuable  considera- 
tion.      y,  Adams.  117 

4.  Where  an  action  was  brought 
on  bonds,  and  a  cognovit  was  given 
in  the  action,  and  judgment  entered 
up  for  the  principal  and  interest  then 


doe: — Helds  timt  it  was  not  oompe- 
tent  to  the  representacivet  ef  Ibe  tfb- 
ligor,  at  the  distance  of  ten  years  af* 
terwacds,  m  a  suit  for  the  adniniatFa- 
tion  of  the  obligor's  assets,  to  ques- 
tion the  vMidity  of  the  bonds  oft  the 
ground  of  usury.  Berrmgtmt  v. 
Evans,  276 

5.  In  ihe  administfatien  of  assets, 
interest  is  not  allowed  on  a  judgment 
debt,  itierely  on  the  gronmd  tirat  the 
creditor  has  beeli  prevented  freni 
rendering  aivailable  his  judgment  by 
the  decree  and  proceedn^  in  the 
suit,  though  the  debt  may  by  those 
means  have  been  wt&held  from  Inn 
for  several  years.  Ibid. 

6.  It  is  competent  to  a  creditor 
filing  a  biU  on  behalf  of  himsetf  and 
all  other  the  creditors  €^  a  testator, 
to  compromise  the  suit,  and  disfmiss 
tlie  bill;  and  in  such  a  case  a  fund 
brought  into  Court  by  the  executors 
will,  with  the  consent  of  the  execu- 
tors, be  paid  .to  the  plaintifis.  JVood 
v.  fVestall,  505 

7.  Where  an  answer  sets  up  an  ac- 
count stated  and  settled,  and  such  ac- 
count is  proved  on  the  part  of  the 
defendant,  and  is  not  in  any  manner 
impeached  by  the  plaintiff^  the  bill  is 
dismissed  with  costs,  as  of  course. 
Endo  V.  Calehanij  306 

8.  Bill  by  am  ecclesiatical  rector 
against  an  occupier,  for  an  account  of 
tithes ;  the  defendant,  by  his  answer, 
not  only  insisted  on  a  modus,  but  al- 
le^^ed  that  the  plaintiff  was  aimonia- 
cally  presente<i,  and  stated  certain 
facts  as  evidence  thereof.  The  occu- 
pier afterwards  filed  his  cross  bfll 
against  the  rector,  to  establish  the 
modus,  and  for  a  discovery  of  various 
matters  with  reference  to  the  pur- 
chase of  the  advowson  by  the  rector's 
father,  and  calculations  made  of  the 
value  of  the  tithes  and  moduses;  a 
lease  alleged  to  have  been  granted  by 
the  preceding  incumbent  to  the  rec- 
tor's father;  and  the  collection  of  the 
tithes  and  moduses  by  the  plaintiff 
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Mid  hiB  father  during  the  incumbency 
of  the  preceding  rector.  The  rector 
by  his  answer  stated  that  the  matters 
charged  by  the  occupier's  bill,  and  to 
whidi  he  objected  to  make  answer, 
would,  if  confessed,  furnish  evidence 
or  lead  to  evidence  in  support  of  the 
charge  of  simony,  or  would  aid  the 
proof  of  the  charge,  and  would  sub- 
ject the  defendant  to  forfeiture  and 
penalties.  Exceptions  being  taken  to 
the  answer  for  insufficiency,  they 
were,  on  argument,  overruled,  on  the 
ground  that  a  party  protecting  him- 
self from  a  discovery  which  may  sub- 
ject him  to  a  penalty,  is  not  bound  to 
answer  a  single  link  in  the  chain  of 
evidence.    Southall  v. ,  308 

9.  Plea  of  ne  unques  accouple  to  a 
bill  for  dower,  averring  that  the  de- 
fendants had  been  informed  and  be- 
lieved that  the  plaintiff  and  her  allege 
ed  husband  had  not  been  lawfully 
married: — Held^  to  be  a  good  plea, 
and  allowed.     Poole  v.  Poole,      ddl 

10.  Two  minors  were  married  in 
February y  1816,  by  license,  without 
consent,  obtained  on  the  oath  of  the 
man  that  both  were  of  age.     They  co- 
habited until  June,  1816,   when  the 
roan  was  compelled  to  quit  the  house 
where  they  resided,  for  misconduct, 
from  which  time  they  lived  apart  un- 
til the  death  of  the  man  in  October^ 
18>17.     There  was  evidence  of  re- 
peated declarations  by  the  man,  'after 
the  separation,  that  the  woman  was 
not  his  lawful  wife,  and  that  he  would 
not  live  with  her.     There  was  also 
evidence  of  a  warrant  issued  by  the 
parish  officers  against  the  man  for 
money  expended  in  support  of  the 
woman,  but  which  appeared  to  have 
been  paid  by  the  relations  of  the  man, 
whether  qr  not  by  his  desire,  or  out 
of  his  fundi,  did  not  exactly  appear : 
— Heldf  that  these  parties   did  not 
live  together  as  man  and  wife  until 
the  death  of  the  man,   within   the 
meaning  of  the  stat.  3  Geo.  4,  c.  75, 
s.  2.  Ibid. 


11.  A  defendant,  in' whom  a  legal 
estate  is  vested  as  a  trustee,  and  who 
has  permitted  his  name  to  be  used  by 
his  co-defendants  in  an  action  of  eject- 
ment, and  also  in  a  bill  filed  in  ano- 
ther Court,  and  who  joined  in  the 
same  answer  with  the  other  defen- 
dants, has  not  such  an  interest  as  to 
preclude  him  from  being  examined 
for  the  other  defendants  in  certain  is- 
sues directed  by  the  Court.  Fkicher 
v.  Gleggt  345 

12.  Plea  of  a  former  suit  and  de- 
cree signed  and  inrolled  in  the  Court 
of  Chancery  J  in  respect  to  the  same 
matters,  allowed,  though  the  bill  in 
the  Court  of  Chancery  was  dismiasedy 
not  on  the  merits,  but  for  want  of 
evidence.     Jones  v.  Nixon ,  359 

13.  A  foot  race  is  within  the  atat. 
9  AnnCf  c.  14,  intituled,  *'  An  act  for 
the  better  preventing  of  excessive  and 
deceitful  gaming."  Parker  v.  Al» 
cockf  361 

14.  >^.,  having  engaged  to  run  a 
foot  race  for  1000^.,  prevails  on  B. 
and  C.  to  advance  the  money  requir- 
ed for  making  good  the  stakes;  and 
it  is  agreed  by  tlie  three  that  bets 
shall  be  made  by  B.  and  C.  on  A., 
and  that  the  winnings  and  losses  shall 
be  borne  by  all  three.  A.  loses  the 
race,  and  B.  and  C.  pay  on  account 
of  themselves  and  A.  the  bets  lost. 
A.  executes  to  B.  and  C.  a  mortgage 
for  the  amount  of  his  share  >  of  the 
money  so  paid  by  them,  and  sobae- 
quently  sells  the  estate  to  them,  fbv 
a  consideration  of  which  the  money  so 
due  to  them  forms  part.  Bill  by  the 
son  of  A.  praying  a  dedaratioo  that 
he  was  entitled  under  the  scat.  9. 
AnnCf  c.  14,  to  the  estate,  or  at  least 
to  the  mortgage,  and  relief  founded 
on  that  declaration.  A  demurrer  fbr 
want  of  equity  was  overruled.    Ibid. 

15.  An  annuity  was  granted  to  A.^ 
in  consideration  of  certain  services 
performed  by  him.  A.  assigned  the 
annui^  for  a  valuable  consideration 
to  B.,  the  deed  of  assignment  con- 
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taming  the  usual  power  of  attorney 
to  sue  and  give  discharges,  and  which 
power  was  declared  to  be  irrevocable. 
Am  shortly  after  the  assignment  quit- 
ted England.    B.  having  brought  an 
action  in  the  name  of  A*,  for  arrears 
of  the  annuity,    the  grantors   filed 
their  bill  against  A.  and  B.,  to  re- 
strain the  proceedings  at  law,  alleging 
that  the  annuity  had  been  obtained 
through  fraud  and  misrepresentation, 
and  that  it  had  been  assigned  to  B, 
colourably,  and  without  consideration. 
B.  by  his  answer  denied  all  know- 
ledge of  the  alleged  fraud  or  misre- 
presentation,  and  claimed   to  be  a 
purchaser  for  a  full    consideration. 
No  answer  being  put  in  by  A.,  who 
continued  abroad,  an  injunction  ob- 
tained by  the  plaintiffs  against  A,  and 
B.  was  dissolved  as  to  B.^  who  pro-^ 
ceeded  to  trial  in  the  action  at  law 
commenced  by  him  in  the  name  of  y^. 
(the  plaintiffs  in  equity  appearing  on 
auch  trial),  and  recovered  a  verdict. 
The    plaintiffs  subsequently   moved 
for  an  attachment  against  the  solicitor 
of  B,t  for  a  breach  of  the  injunction ; 
but  the  Court  refused  the  application. 
The  Imperial  Gas  Light  Company 
V.  Clarke,  5S0 

PRACTICE. 

1.  Where  affidavits  are  intended  to 
be  read  in  support  of  a  motion  made 
on  notice,  the  general  rule  of  the 
Court  requires  that  notice  that  such 
aflSdavits  are  filed  and  are  intended 
to  be  read,  be  given  in  the  notice  of 
motion ;  and,  unless  this  be  done,  the 
affidavits  cannot  be  read.  Rock  v. 
Unett,  26S 

2.  The  rule  does  not  apply  to  affi- 
davits of  service  of  notices  of  motion. 

Ibid. 
.  3.  On  a  reference  for  impertinence 
in  an  answer,  the  Master  reported  the 
answer  impertinent.  On  exceptions 
to  the  report,  the  Court  considered 
the  answer  not  impertinent,  and  al« 
lowed  the  exceptions,  and  referred  it 


back  to  the  Master  to  review  his  re- 
port, but  refused  the  costs : — Held,  that 
the  Master's  subsequent  report  that 
the  answer  was  not  impertinent,  ought 
to  be  confirmed  by  motion  on  notice; 
and  the  costs  of  the  application  and 
of  the  reference  were  given  to  the  de- 
fendant on  such  a  motion.  Jones  v. 
Green.  269 

4.  It  seems,  that,  in  the  Court  of 
Chancery,  the  Master  only  certifies 
on  a  reference  for  impertinence,  and 
the  certificate  is  confirmed  on  a  mo- 
tion of  course:  but,  in  this  Court,  the 
Master  makes  a  report,  which  re- 
quires to  be  confirmed  by  a  motion  on 
notice.  Ibid. 

5.  A  commission  to  examine  wit- 
nesses was  issued  by  the  defendant; 
the  plaintiff  joined  in  the  commiasion 
and  named  commissioners.  The 
plaintiff  afterwards,  with  leave  of 
the  Court,  withdrew  his  replication, 
and  amended  the  bill,  to  which  an  an- 
swer was  put  in,  and  a  replication 
filed  thereto,  and  then  the  commis- 
sion was  re-sealed: — Held,  that  ft 
was  not  necessary  to  issue  a  new  com- 
mission ;  and  that,  if  the  commission- 
ers named  by  the  plaintiff  on  the 
first  issuing  of  the  commission  were 
now  unable  to  attend,  they  ought  to 
make  a  special  application.  And  a 
motion  by  tlie  plaintiff  to  dbcharge 
the  commission  for  irregularity,  was 
refused  with  costs.    Page  v.  Fletcher, 

271 

6.  It  is  regular  for  defendants  to 
move  to  dismiss  the  bill  for  want  of 
prosecution,  notwithstanding  the  death 
of  another  defendant;  the  order  to 
dismiss,  in  this  Court,  not  being,  as  in 
the  Court  of  Chancery,  absolute  in 
the  first  instance,  but  an  order  to  shew 
cause  only;  and  the  plaintiff  beii^ 
entitled  to  shew  as  special  cause  the 
death  of  the  defendant,  and  to  un- 
dertake to  revive.  Dowbiggen  v. 
Bourne,  300 

7.  A  bill  was  filed  for  discovery 
and  relief,  and  for  an  injunction  to 
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ess 


stay  proceedings  at  law ;  a  motion  by 
the  plaintiff  to  continue  an  injunction 
granted  before  answer,  and  for  a  com- 
mission to  examine  witnesses  in  aid 
of  the  defence  at  law,  was  refused. 
Chimelli  v.  Chauvet,  302 

8.  When  a  witness  demurs  to  any 
of  the  interrogatories  exhibited  for 
his  examination  in  this  Court,  an  or- 
der is  obtained  for  one  of  the  clerks 
in  Court  not  towards  the  cause,  to 
look  into  the  depositions,  and  ascer- 
tain if  the  witness  has  demurred ;  and, 
if  so,  to  deliver  out  the  demurrer. 
In  the  Court  of  Chancery  the  exami- 
ner delivers  the  demurrer  without  any 
order.     Potts  v.  Curtis^  304 

9.  Before  decree  it  is  a  motion  of 
course  to  examine  a  co-defendant, 
saving  just  exceptions,  but  after  de- 
cree an  order  for  leave  to  examine  a 
defendant  as  a  witness  can  only  be 
obtained  upon  notice.  Hurd  v.  Part' 
ington,  307 

10.  The  plaintiff  in  an  original 
suit  does  not  waive  his  right  to  insist 
on  an  answer  from  the  defendant,  be- 
fore he  files  an  answer  to  a  cross  bill 
exhibited  by  that  defendant,  by  ob- 
taining the  usual  orders  for  time  to  an- 
swer the  cross  bill.  And  an  attach- 
ment issued  against  the  defendant  in 
a  cross  suit  under  such  circumstan- 
ces, for  want  of  answer,  was  set 
aside;  and  a  given  time  allowed  to 
answer  the  cross  bill,  af\er  the  defen- 
dant in  the  original  suit  should  have 
answered.      v.  Southall, 

330 

11.  Where  a  witness  had  omitted 
to  answer  some  parts  of  the  interro- 
gatories exhibited  for  his  examina- 
tion, the  interrogatories  and  deposi- 
tions were  on  motion  referred  back  to 
the  examiner.     Potts  v.  Curtis,   343 

12.  The  general  order  requiring  a 
petition  for  a  rehearing  to  be  presented 
within  six  months  from  the  decree, 
applies,  not  only  to  cases  in  which  the 
decree  is  final,  but  also  to  cases  in 


which  accounts  and  inquiries  are  di- 
rected.    Townsendv.  Champemownef 

344 

1 3.  In  this  Court  it  is  a  motion  of 
course  to  withdraw  a  voluntary  repli- 
cation ;  but  a  motion  to  withdraw  a 
replication  filed  in  discharge  of  an  or- 
der to  dismiss  the  bill  for  want  of 
prosecution,  is  a  special  application 
requiring  notice.   Chimelli  v.  Chauvei^ 

560 

14.  Where  an  injunction  obtained 
for  want  of  answer  is  dissolved  on  the 
merits,  and  the  bill  is  afterwards 
amended,  a  motion  for  an  injunction 
for  want  of  an  answer  to  the  amend- 
ed bill  is  a  special  application  require 
ing  notice,  notwithstanding  the  defen- 
dant may  be  in  contempt.  Ibid. 

15.  According  to  the  practice  of 
this  Court,  exceptions  to  the  Master's 
report  ought  to  be  filed  two  days  at 
least  before  the  day  appointed  for  the 
hearing  on  further  directions;  but, 
where  the  cause  was  not,  from  the 
pressure  of  other  business,  heard  on 
the  day  appointed,  and  before  the 
next  day  of  further  directions  excep- 
tions were  filed  to  the  report,  the 
Court  allowed  the  exceptions  to  be 
argued.     Pearse  v.  Edmeades,     357 

16.  The  Court,  upon  the  motion 
of  a  defendant,  supported  by  afiSda- 
vit,  suggesting  that  the  bill  had  been 
filed  without  any  authority  from  the 
person  named  as  the  plaintiff,  such 
person  being  so  imbecile  as  to  be  una- 
ble to  give  any  authority,  and  that 
the  suit  was  instituted  for  litigious 
purposes  in  the  name  of  the  plaintiff, 
but  by  another  defendant  in  the  suit, 
referred  it  to  the  Master  to  inquire 
whether  any  authority  was  given  by 
the  plaintiff  for  the  filing  of  the  bill, 
and  whether  the  institution  of  the 
suit  was  for  his  benefit,  and  whether 
it  was  for  his  advantage  that  the  same 
should  be  prosecuted.  On  the  Mas- 
ter's reporting  in  the  negative,  and 

I  that  the  bill  was  filed  under  the  au- 
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thority  of  one  of  the  defendftnts,  the 
Cknirt  ordered  the  bill  to  be  taken  off 
the  file,  and  the  costs  of  the  other 
defendants  to  be  paid  by  the  defen- 
dant who  had  instituted  the  suit. 
Biake  v.  Smiih,  694 

18.  The  plaintiffs  (impropriate  rec- 
tors) in  certain  tithe  causes  were  al- 
lowed to  withdraw  replication  and 
amend  their  bills  by  making  certain 
mortgagees  of  the  share  of  one  of  the 
plaintiA  parties,  on  payment  of  ftOs. 
coats  in  each  cause.  Smith  y.  Jack" 
«o«t  6S9 

See  Affidavit — Etidencb,  4— 
Peodoctioh  of  Deeds  and  Papers, 
1,  2,  8 — SoLiciTom,  2 — Vendor  and 
Purchaser,  S. 

PORTIONIST. 

See  Tithes,  5. 

PRESUMPTION. 

See  Modus. 
Tithes. 

PREVIOUS  ORDER. 

See  Exceptions. 

PRINCIPAL  AND  AGENT. 

See  Agreement. 

PRINCIPAL  AND  SURETY. 
See  Plea  and  Pleading. 

PRODUCTION  OF  DEEDS  AND 
PAPERS. 

See  Practice. 
I.  Cases  and  statements  for  the 
opinion  of  counsel,  admitted  by  the 
answer  of  the  defendant  to  be  in  his 
custody,  possession,  or  power,  order- 
ed to  be  produced  for  the  usual  pur- 
poses. But  it  would  seem  that,  for 
the  future,  cases  laid  before  counsel 
in  the  progress  of  tlie  cause,  or  pre- 
pared in  contemplation  of  or  with  re- 
ference to  the  cause,  will  not  be  or. 


I  dered  to  be  fvoduced  for  the  pvr* 
poses  of  the  cause.  Newkm  ▼.  Ber* 
resford^  377 

2.  Tithe  eoUecUHrs' books  admitted 
by  the  answer  of  the  rector  to  be  in 
his  possession  or  power,  and  to  idate 
to  the  matters  in  the  bill  mentioned, 
but  which,  as  he  stated,  would  not  in 
any  manner  assist  or  make  out  the 
plaintiff's  case,  ordered  on  motion  to 
be  produced  for  the  usual  purposes. 

Ibid. 

S.  Thot^b  a  defendant  in  a  suit 
is  not  compellable  to  produce  letters, 
and  copies  of  letters,  between  himself 
and  his  solicitor  subsequently  to  the 
institution  of  the  suit,  and  in  relation 
thereto,  yet,  where  there  are  more  de* 
fendants  than  one,  they  are  bound  to 
produce  letters,  and  copies  of  letters, 
which  have  passed  between  them  with 
respect  to -their  defence  of  the  suit 
Whiibread  r.  Gumey^  541 

PROMOTIONS,  145,«49,251,306, 
388,  620. 

PUBLICATION. 

See  Practice. 

RECTOR. 

See  Modus. 
Tithes. 

REVERSIONARY  INTEREST. 

1.  Bill  to  compel  the  transfer  of 
certain  stock,  the  reversionary  inter- 
est in  which  had  been  formerly  pur- 
chased by  the  plaintiff,  and  had  now 
become  vested  in  possession.  The 
transfer  was  resisted  by  the  vendor, 
and  the  trustees  of  the  settlement  un- 
der which  he  claimed,  on  two  grounds 
— ^r«i,  fraud  or  undue  advantage — 
and,  secondly t  inadequacy  of  the  consi- 
deration. The  first  ground  wholly 
failed  in  evidence.  On  the  second 
point,  the  effect  of  the  evidence  was, 
that  the  price  given  was  sufficient. 


TITHES. 

according  to  the  opinion  of  unction- 
eerii  and  peraona  of  that  description, 
but  waa  about  two  thirds  of  the  tk- 
lue,  calculated  by  actuariet  from  th« 
tablea : — Held,  that  the  inadequacy  of 
the  coniideration  waa  not  aufficiently 
proved.     PoUi  v.  Curtu,  5*S 

RE-HEARING. 
See  Pkactics,  IS. 

REPLICATION. 
See  Pkacticb. 

REVIVOR. 
See  Pkacticb. 

RULES  OF  COURT. 

See  Ou>EXS. 

SIMONY. 

See  Plea  and  Pliaoiho,  6. 

SOLICITOR. 

I.  The  solicitor  is  not  deprived  of 
bis  lien  on  the  funds  in  Court  for  his 
costs  in  the  cause,  by  having  issued 
an  attachment  agaiost  his  client,  and 
committed  him  to  gaol  for  non-pay- 
ment of  his  bill,  but  the  costs  which 
he  may  receive  in  the  cause  are  to  be 
taken  in  discharge  of  the  attachment 
pro  lanto,     Daoiet  v.  Both,  358 

S.  A  solicitor  duly  admitted  and 
inrolted  in  the  Court  of  Chancery, 
may  practise  as  a  solicitor  on  the 
equity  side  of  this  Court,  and  recover 
his  costs  as  such  solicitor,  without 
being  admitted  and  inrolled  as  a  soli- 
citor on  the  equity  side  of  the  Court. 
AltOTney-Generat  V,  Malim,         567 

SPECIFIC  PERFORMANCE. 

See  Vkkdok  and  Pdbchabxk. 

TERRIER.  - 

See  Tithes. 

TITHES. 
1.  A  vicar,  unable  to  produce  an 
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endowment,  baa  to  suf^iorl  his  claim 
by  secondary  evidence ;  and  if  that  se- 
condary evidence  furnishes  a  ground 
for  inferring  that  the  missing  endow- 
ment contained  a  gift  to  the  vicar  of 
all  small  tithes,  there  are  authoridea 
for  decreeing  to  him,  not  only  th« 
utbea  which  have  actually  been  recetv- 
ed  by  bim,  but  all  other  tithes  of  that 
class,  either  Delected  or  of  modem 
introdocUon.  The  caaea  in  which  tha 
inCerenee  baa  been  made,  bave  been, 
generally,  cases  m  which  tbe  vicar  ha* 
received  the  whole  small  tithes  actud- 
ly  rendered,  and  in  whidi  it  does  Dot 
appear  that  any  other  person  had  re- 
ceived any  dtfaes  of  that  dasa.  Socb 
a  naage  has  been  snppoaed  to  wamnt 
the  presumption  that  tbe  endowment 
bestowed  upon  the  vicar  all  small  ti- 
thes, in  general  words.  Matter  y. 
Fletcher,  t6 

2.  The  intention  of  the  Ecdesias- 
lical  Survey  was  to  aacertain  tbe  va- 
hie  and  amount  of  the  living,  the  par- 
ticular sources  from  whence  that 
amount  came  being  but  a  secondary 
object;  and  the  expressions  therefore 
upon  the  latter  point  are  equivocal, 
and  capable  of  receiving  any  construc- 
tion, from  contemporaneous  and  col- 
lateral documents  and  usage.  And, 
therefore,  where  the  B<xleaiBstical 
Survey,  after  enumerating  certain 
tithes,  stated  the  vicarage  to  be  worth 
a  specified  sum  in  deduut  mtimtU  et 
oblatwnilmt;  but  collateral  docnments 
and  usage  shewed  that  the  vicar  had 
not  received  all  small  tithes,  but  only 
some  species  of  small  tithes,  and  the 
otberamall  tithes  had  been  received  by 
the  rector  and  his  lessee ;  the  Court 
held  that  the  vicar  was  not  entitled  to 
all  the  amall  tithes,  contrary  to  Cim- 
^e  V.  Taylor,  2  Price,  329.  Ibid. 
3.  Where  the  tithes  of  a  parish  ap- 
peared, from  the  evidence,  to  have 
been  appropriated  to  one  of  the  les- 
ser monasteries  diasolved  by  tbe  stat. 
27  Hen,  8,  and  there  waa  no  trace  of 
any  vicarage;  but,  by  a  grant  in  the 
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7  Edtv.  6,  the  king  granted  to  certain 
persons  the  tithes  of  sheaves  and 
hay,  and  all  other  tithes  yearly  aris- 
ing in  the  parish,  (the  word  rectory 
or  advowson  not  occurring  in  the 
grant),  and  the  title  under  that  grant 
was  traced  down  to  the  present  time: 
—rHeldf  that,  though  the  rectory  was 
not,  to  nomine^  included  in  the  origin- 
al grant,  yet  that,  as  the  grant  com- 
prised the  whole  tithes  of  every  de- 
scription appurtenant  to  the  benefice, 
and  .  the  benefice  consisted  of  the 
tithes  only,  there  being .  no  vicarage, 
por  curacy,  nor  any  right  of  presenta- 
tion or  advowson,  the  rectory  was,  in 
&ct,  included  in  the  grant.  And  a 
daim  of  exemption  from  small  tithes, 
on  the  ground  of  constant  non-pay- 
ment for  upwards  of  a  century,  but 
unsupported  by  any  evidence  of  title 
in  any  other  person,  or  any  evidence 
to  raise  a  presumption  of  such  a  title, 
was  considered  to  amount  to  a  de- 
fence purely  in  non  decimandOf  and  an 
account  was  decreed  of  all  tithes, 
great  and  small.  Fairfax  v.  Holds- 
worthy  79 

.  4.  Where  a  defendant  alleged  a 
general  exemption  from  tithes  of  the 
farm  in  his  occupation,  and  it  appear- 
ed, from  an  entry  in  an  antient  terrier, 
tliat  the  farm  in  question  did  not  then 
pay  any  tithes;  and  a  similar  entry 
was  contained  in  all  the  subsequent 
terriers  for  upwards  of  a  century;  and 
there  was  no  evidence  that  any  tithes 
had  been  paid  for  the  farm,  but  some 
parol  evidence  that  it  was  considered 
tithe  free:  it  appearing  to  the  Court 
that  there  was  no  reasonable  ground  to 
suppose  that  the  tithes  of  die  farms 
in  question  had  not  been  included  in 
the  original  grant  from  the  Crown — 
the  Court  declined  to .  decree  an  ac- 
count of  tithes  without  an  issue.  Ibid. 
B,  A  usage  to  pay  to  the  rector  of 
the  parish  one  twentieth  only,  instead 
qf  the  tenth,  of  the  titheable  matters 
of  lands  in  an  extensive  manor,  prov- 
ed to  be  of  very  great  antiquity,  and 


supported  by  evidence  that  the  ma- 
nor, though  in  modem  times  reputed 
to  be  within  the  parish  and  rectory, 
was  antiently  a  parish  of  itaelf,  was 
held  to  be  a  void  usage,  no  evidence 
being  adduced  of  its  having  had  any 
legal  orxaxn^T-Heldt  also,  that  it  was 
impossible  to  treat  the  rector  as  a 
portionist,  so  as  to  deprive  him  of  his 
common  law  right,  and  impose  on 
him  the  burden  of  proof  required  from 
a  portionist;  and  that,  it  being  clear 
that  the  manor  (whatever  might  have 
been  the  case  formerly)  was  at  the 
present  time  within  the  parish  and 
rectory,  the  legal  union  of  the  manor 
to  the  rectory  would  clothe  the  rector 
with  the  common  law  right  to  the 
tithes  of  the  district  so  lewdly  united 
to  the  parish.     Kensington  v.  Pugh^ 

125 
G.  Where  an  endowment  gave  to 
the  vicar  the  tithes  of  flax  and  hemp, 
mills,  dairies,  calves  and  colts,  pigs 
and  kids,  geese,  hens,  eggs,  bees,  and 
gardens,  and  other  small  matters,  be- 
longing to  the  altarage  of  the  church 
and  chapel: — Held^  there  being  no 
usage  to  the  contrary,  that  these 
words  would  carry  all  small  tithes. 
Gibson  v.  Peacock,  184 

7.  Terriers,  in  stating  the  rights  of 
the  vicar,  contained  the  following  ea* 
try,  **  Item,  smaU  tithes^   aSy   hemp, 

JUix,  geese,  and  ducks: — Held,  that 
they  afforded  strong  evidence  that  the 
endowment  carried  all  small  tithes, 
and  that  the  true  construction  of  the 
terriers  was,  that  it  was  intended  by 
them  to  state  that  the  vicar  was  en- 
titled to  small  tithes,  as,  for  example, 
hemp,  flax,  geesej  and  ducks.      Ibid, 

8.  In  a  suit  for  tithes,  the  plaintiff 
obtained  a  decree,  with  costs,  for 
part  of  his  demand.  As  to  the  re- 
mainder, issues  were  directed,  which 
issues  were  afterwards  found  for  the 
defendants.  The  Court  stayed  the 
payment  of  the  costs  decreed  to  the 
plaintiff,  in  order  that  the  defendants 
might  have  an  opportunity  to  set  off^ 
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as  against  those  costs,  the  costs  of  the 
issues.      Taylor  v.  Cook^  201 

9.    Where  the  occupier  of  lands, 
shortly  before  the  lambing    season, 
removed  his  ewes  to  part  of  his  farm 
in  another  parish,  which  he  occupied 
tithe   free;     and,   shortly    after   the 
lambing  season,   removed  back   the 
ewes  with  their  lambs  to  that  part  of 
his  farm  on  which  they  had  previous- 
ly   been   depastured,  where  such  as 
lived  remained  until  the  next  shearing 
time,  and  then  rendered  tithe  of  wool 
to   the  vicar,  there  being  no  direct 
evidence  of  the  removal  being  fraud- 
ulent, and   some  evidence   that  the 
land  to  which  the  ewes  were  removed 
to   drop  their  lambs  was  the   most 
convenient  for  the  purpose: — Held, 
that  the  vicar  was  not  entitled  to  the 
tithes  of  the  lambs,  and  that  he  was 
not  entitled  to  the  tithe  of  agistment 
of  the  ewes  from  the  time  of  their 
last  shearing  down  to  their  removal 
to  drop  their  lambs;    but  that  the 
tithe  of  wool  at  the  next  shearing  was 
the  wht>le  that  the  vicar  was  entitled 
to.     Scott  V.  Smelt,  256 

10.  To  a  vicar's  bill  for  tithes  ex- 
cept of  com  and  grain,  the  defendants 
pleaded  a  modus  as  covering  all  tithes 
payable  to  the  vicar.  No  endowment 
was  produced,  nor  was  there  any  ad- 
mission or  evidence  of  the  tithes  to 
which  the  vicar  was  entitled;  an  is- 
sue was  directed  to  try  the  modus, 
which  issue  was  found  in  favour  of  the 
vicar.  On  the  further  hearing  on  the 
postea,  the  Court  referred  it  to  the 
Master  to  inquire  to  what  tithes  the 
vicar  was  entitled.    Strong  v.  Bench- 

field,  479 

11.  A  vicarage  being  under  se- 
questration for  debt,  the  occupiers 
paid  their  tithes  and  certain  alleged 
mod  uses  to  the  sequestrator: — Held, 
that  the  vicar  might,  notwithstand- 
ing, 61e  his  bill  against  the  occupiers 
for  an  account  and  satisfaction  of 
their  tithes,  without  making  the  se- 

VOL.  I.  X 


questrator  a  co-plaintiff,  though  no 
fraud  or  collusion  between  the  occu* 
piers  and  the  sequestrator  was  alleged. 
Warrington  v.  Sadler,  2SS 

12.  A  township  modus  of  6/.  was 
pleaded,  and  was  supported  by  seve- 
ral terriers,  and  by  a  great  deal  of 
parol  evidence;  but,  in  an  earlier  ter- 
rier, the  modus  was  stated  to  be  6/.  Os. 
4d,,  from  which  it  was  contended 
that  the  immemoriality  of  the  pay- 
ment was  disproved : — the  Court  held 
that  this  terrier  alone  was  not  suffi- 
cient, as  opposed  to  the  other  evi- 
dence, to  defeat  the  modus ;  and  that 
the  additional  4d.  might  either  have 
been  introduced  into  the  terrier  by 
mistake,  or  might  have  been  a  small 
fee  for  the  collection.  Ibid, 

IS.  Tares  and  other  artificial 
grasses,  cut  green,  and  given  to  hus- 
bandry horses  used  in  the  cultivation 
of  the  farm,  are  not  liable  to  the  pay- 
ment of  tithes,  where  there  is  no  suf- 
ficient sustenance  of  any  other  des- 
cription for  the  horses  on  the  farm. 
And  whether  there  was  or  was  not 
sufficient  sustenance,  is  a  question  of 
fact,  and  the  subject  of  inquiry  be- 
fore the  Master.  Austin  Y.Allen,  5S5 
1 4.  The  tithe  of  tares,  clover,  and 
other  artificial  grasses,  cut  green,  and 
consumed  by  husbandry  horses,  is  in 
the  nature  of  an  agistment  tithe;  and 
is  not  agistment  tithe,  following  all 
the  circumstances  of  agistment  tithe. 

Ilnd. 
14.  Where  a  farm  was  situate  in 
two  parishes,  and  tares  and  other  ar- 
tificial grasses  were  cut  green  in  one 
parish,  and  carried  to  the  farm  build- 
ings, which  were  situate  in  the  other 
parish,  and  there  given  to  husbandry 
horses  used  in  the  cultivation  of  the 
whole  farm;  it  was  referred  to  the 
Master  to  inquire  whether  the  pro- 
portion of  the  produce  of  the  lands 
consumed  by  the  horses,  was  in  pro- 
portion to  the  labour  of  the  horses 
employed  in  each  parish.  Ibid. 
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1 5,  Where  a  miller  grinds  his  own 
corn  at  his  mill,  and  afterwards  sells  the 
flour,  he  is  not  liable  to  the  payment 
of  tithes  of  his  miU,  in  respect  of 
that  corn.   Austin  v.  Elphttutone^  596 

16.  Bill  by  the  purchaser,  at  an 
auction,  of  tithes  for  three  years, 
against  an  occupier,  for  an  account 
and  satisfaction.  It  was  objected, 
that,  tithes  lying  in  grant,  the  plain- 
tiff*, as  a  lessee  by  parol,  could  not 
maintain  the  suit;  but  the  tithe  own- 
ers having  been  originally  made  de- 
fendants to  the  suit,  and  on  their  dis- 
claimer dismissed,  the  Court  support- 
ed the  plaintiff*'s  title,  and  decreed  an 
account*     WiUianu  v.  J<mes^       ft5Z 

TRUSTEE. 
See  Plea  and  Pleading,  1 1 . 

USURY. 
See  Plba  and  Pleading. 

VEGETABLES. 

•     See  Modus. 
Tithes. 

VENDOR  AND  PURCHASER. 

1.  In  a  suit  for  the  specific  per- 
formance of  an  agreement  to  accept  a 
lease,  the  Court,  considering  the  de- 
fendant (the  intended  lessee)  by  his 
conduct  to  have  waived  all  objections 
to  the  vendor's  title,  decreed  a  specific 
performance  of  the  agreement;  and 
referred  it  to  the  Master  to  settle  the 
lease.  In  settling  the  lease,  it  be- 
came necessary,  for  identifying  the 
premises,  to  produce  before  the  Mas- 
ter the  original  lease  under  which  the 
plaintiff*  was  entitled  to  the  property, 
and  from  which  lease  it  appeared  that 
the  property  in  question  was  held, 
with  other  property,  at  one  entire 
rent,  and  under  some  special  coven- 
ants, no  provision  with  respect  to 
which  was  made  in  the  agreement  be- 


tween the  plaintiff*  and  the  defendant. 
On  the  hearing,  for  further  direc- 
tions, these  facta  being  brought  be- 
fore the  Court  in  the  shape  of  excep- 
tions to  the  report — it  was  held,  that, 
though  the  defendant  had,  by  his  con- 
duct, waived  his  right  to  the  produc- 
tion of  the  lessor's  title,  yet,  as,  in  the 
course  of  the  proceedings,  it  had  be- 
come necessary  to  prodoce  that  title, 
and  that  production  shewed  that  a 
sufficient  lease  could  not  be  made  to 
the  defendant  according  to  the  agree- 
ment, the  Court  would  not  enforce  a 
specific  performance ;  and  the  bill  was 
dismissed,  but  without  costs.  War^ 
ten  V.  Richardson^  1 

2.  By  an  agreement  for  the  sale  of 
an  estate,  the  purchaser  was  to  pay 
part  of  his  purchase-money  on  the 
24th  December  then  next,  when  the 
conveyance  was  to  be  executed,  and 
the  residue  was  to  be  secured  by  a 
mortgage  of  the  estate,  payable  at 
not  less  than  twelve  months  from  the 
date  of  the  conveyance.  The  pur- 
chaser entered  into  possession -imme- 
diately af^es  the  execution  of  the 
agreement,  but,  on  some  objections  to 
the  title,  refused  to  pay  his  purchase- 
money.  A  bill  was  filed  by  the  ven- 
dor for  the  specific  performance  of 
the  contract,  and,  more  than  twelve 
months  having  elapsed  from  the  time 
when  the  conveyance  ought  to  have 
been  executed,  the  defendant  was  on 
motion  ordered  to  pay  the  purchase- 
money  into  Court.  lounge  v.  JDua- 
combCf  275 

4.  A  person  having  contracted  for  the 
purchase  of  an  estate  in  fee  simple,  in 
possession,  free  from  incumbrances, 
died  intestate  before  the  completion 
of  the  contract:  it  subsequently  ap- 
peared that  a  good  title  in  possession 
could  not  be  made  in  consequence  of 
an  outstanding  lease  for  the  life  of  a 
person,  at  a  low  rent :  a  bill  was  filed 
by  the  heir-at-law  of  the  purchaser  for 
a  specific  performance  of  the  contract. 
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with  an  abatement  from  the  purchase- 
money  as  a  compensation  for  the  lease 
for  life ;  and  seeking  to  have  the  pur- 
chase-money paid  out  of  the  personal 
assets  of  the  purchaser  i^-^Held,  that 
the  purchaser  could  not  have  been 
compelled  to  perform  the  contract, 
and  that  the  heir  was  not  entitled  to 
have  it  completed  for  his  benefit. 
Collier  v.  Jenkins,  295 

5,  Specific  performance  of  a  parol 
agreement  for  the  sale  of  an  estate, 
proved  by  one  witness,  confirmed  by 
part  performance,  by  taking  posses- 
sion, and  acts  of  ownership,  refused ; 
there  being  some  inconsistencies  in 
the  testimony  of  the  witness,  which, 
with  other  circumstances,  placed  the 
terms  of  the  contract  in  doubt.  Hey" 
nolds  V.  Waring,  346 

6.  On  a  sale  by  auction  of  a  life-in- 
terest in  certain  funds,  the  life  was  de- 
scribed in  the  particulars  of  sale  to  be 
that  of  a  very  healthy  gentleman, 
aged  forty-eight.  In  a  subsequent 
part  of  the  particulars,  the  life  was  de- 
scribed as  that  of  a  healthy  gentle- 
man, aged  forty-eight,  whose  life  was 
insurable.  At  the  sale,  an  insurance 
was  guaranteed  at  five  guineas  per 
cent.  On  a  bill  by  the  vendors  for  a 
specific  performance  of  tlie  contract, 
it  was  proved,  that,  shortly  before  the 
sale,  the  vendors  had  insured  the  life 
at  a  premium  of  41.  \7s.  lOd,  per 
cent,,  though,  according  to  the  evi- 
dence of  the  actuary  of  the  office 
where  the  life  was  so  insured,  the 
highest  rate  per  cent,  charged  in  Lon- 
don  for  a  healthy  life  of  that  age  was 
4/.  68, : — Held,  that,  with  the  know- 
ledge of  this  fact,  the  vendors  were 
not  justified  in  describing  the  life  as  a 
healthy  life;  and  that  the  guarantee 
did  not  do  away  with  the  effect  of 
this  description,  though  the  purchaser 
admitted  he  knew  five  guineas  to  be 
more  than  the  premium  usually  charg- 
ed. And  the  bill  was  dismissed  with 
costs.     Brealeijv,  Collins,  317 


VICAR. 

See  Modus. 
Tithes. 

WAGER. 
See  Plea  and  Pleadino,  13,  14. 

WELSH  MORTGAGE. 

A,  being  entitled  in  fee  to  a  free- 
hold estate  in  remainder  expectant  on 
the  decease  of  B.,  demised  his  inter- 
est to  C.  for  a  term  of  500  years, 
subject  to  a  proviso  for  redemption  i 
on  payment  of  the  sum  of  1000^. 
and  interest,  without  any  time  being 
fixed  by  the  proviso  for  payment  of 
the  money :  the  deed  contained  a  co- 
venant by  A,  for  payment  of  the  mo- 
ney on  demand,  and  also  a  covenant 
that  it  should  be  lawful  for  B:  to  en- 
ter into  the  property,  and  to  hold  and 
enjoy  the  same,  until  the  payment  of 
the  principal  money  and  interest  :^ 
Held,  that  the  mortgage  was  in  the 
nature  of  a  Welsh  mortgage,  and  a 
bill  of  foreclosure,  filed  by  B*  against 
a  person  to  whom  A,  had  ^nveyed 
his  reversionary  interest,  was  dismiss- 
ed, but  without  costs.  Teulon  v. 
Curtis^  610 

WILL. 

1 .  A  testatrix  by  her  will  bequeathed 
funded  property  sufficient  to  pay  an 
annuity  of  50/.  to  A,  for  life,  and,  af- 
ter A.*s  death,  she  bequeathed  the 
fund  to  other  persons*  And,  after 
giving  various  pecuniary  legacies,  she 
bequeathed  to  B,  the  whole  of  the  re- 
mainder of  her  (the  testatrix's)  divi- 
dends, during  her  life;  and  after  B,*8 
decease,  she  bequeathed  1000/.  stock 
to  C,  and  other  sums  of  stock  to 
other  persons.  The  testatrix  died 
shortly  after  the  date  of  her  will,  en- 
titled to  606/.  Long  Annuities,  but  to 
no  other  stock: — Held,  that  the  be- 
quest to  B,  during  her  life,  of  the 
whole  of  the  remainder  of  the  divi- 
dends of  the  testatrix  was  specific, 
and  that  C.  and  the  other  legatees  in 
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remainder  after  B.*s  death,  were  not 
entitled  to  have  the  Long  Annuities 
converted  into  Bank  Annuities; 
though,  being  a  decreasing  fund,  the 
legacies  might  altogether  fail.  Vin- 
cent V.  Newcombe,  599 

2,  A*  by  his  will  bequeathed  a  sum 
of  stock  in  certain  events  to  his 
grandchildren,  being  children  of  his 
sons  William  and  John^  whether  born 
in  wedlock  or  not.  And  after  cer- 
tain specific  Requests,  he  gave  the  re- 
sidue of  his  personal  estate  to  his  sons 
William  and  John^  as  tenants  in  com- 
mon; but,  if  either  of  them  should  die 
in  his  (the  testator's)  life- time,  the 
moiety  of  such  deceased  son  should 
go  to  his  children ;  but,  if  both  his 
sons  should  die  in  his  life- time,  then 
he  gave  such  residue  to  and  among 
all  their  children,  as  tenants  in  com- 
mon. The  testator's  two  sons  died 
in  his  life-time,  one  leaving  legitimate 
and  illegitimate  children,  the  other  il- 
legitimate children  only : — Held^  that 
the  legitimate  children  of  the  son  hav- 
ing both  descriptions  of  children,  and 
the  ill^timate  children  of  the  other 
son,  took  the  residue;  and  that  the  il- 
l^itimate  children  of  the  first- men- 
tioned son  took  no  interest.  Fraser 
V.  Pigoit,  354 

3.  A  gift  by  will  by  a  husband  to 
his  wife  for  her  sole  use  and'  benefit. 


is  equivalent  to  a  gill  for  her  sepa- 
rate use.  —  V.  LynCf  56:2 
4.  A  testatrix  bequeathed  the  sum 
of  100/.,*to  be  put  out  on  good  se- 
curity by  her  executors  thereinafter 
to  be  nominated,  and  the  interest  to 
be  annually  paid  by  her  executors  to 

A,  B.f  of  Mr,,  and  his  successors,  so 
long  as  he  the  said  A.  B.  and  his  suc- 
cessors should  teach  in  the  said  town 
of  T.  the  gospel  of  Christ,  under  the 
name  of  orthodoxy.  The  evidence 
shewed  that  A.  B.,  in  the  lifetime  of 
the  testatrix,  preached  to  a  congre- 
in  fV.f  of  calvinists,  or,  as  they  called 
themselves,  orthodox  independents: 
— Held,  that  the  minister  for  the  time 
being  of  the  congregation  at  which  A. 

B,  preached  in  the  lifetime  of  the  tes- 
tatrix, was  entitled,  so  long  as  he 
preached  the  doctrines  preached  by 
A,  B.  in  the  lifetime  of  the  testatrix, 
to  the  interest  of  the  legacy.  Attor- 
ney General  v.  Molland,  560 

WITNESS. 

See    Commission   to  examiise   wit- 
nesses. 
Evidence. 
Practice. 

WOOL. 
See  Tithes. 
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